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finding as to the facts for this purpose was that “the case cannot be characterised as
involving ordinary or minor breaches of fiduciary dutgf or breaches that could properly
be excused”>. Lee AJA agreed with Drummond AJA 4,

With respect, the views of Carr AJA provide no assistance on this point for two reasons.
First, he did not consider the substance of the issue®. Secondly, his Honour’s short
observations are infected by errors as to the factual findings relevant to the conduct of
the directors®®, In this appeal, the relevant factual findings are the unchallenged
findings made by the trial judge and by Lee AJA and Drummond AJA.

The appellants place reliance upon the observations in Farah to the effect that the
seriousness of an allegation that certain individuals were liable as knowing participants
in a dishonest and fraudulent design meant that it “ought to have been pleaded and
particularised, and the assessment required by Briginshaw v Briginshaw to be kept in
mind”; at [170]*°". Those observations do not detract from the above analysis for the
following reasons.

First, the reference to the Briginshaw standard does not indicate a view that the second
limb of Barnes v Addy requires an assessment as to whether the conduct was dishonest
either according to community standards or consciously dishonest. The application of
Briginshaw depends simply upon the seriousness of the allegations made. Briginshaw
itself was a case of adultery, an allegation with serious consequences in 1938, but not
one involving dishonesty or fraud. The assessment required is simply that the gravity of
the allegations made against a party be borne in mind when deciding whether the
evidence is sufficient to prove those allegations®®. More recent High Court cases affirm
this understanding.**’.

in Doyle v Australian Securities and Investments Commission®®°, this Court noted with

apparent approval the trial judge’s application of the Briginshaw approach to
allegations that a company director had made improper use of his position as a director
to gain directly an advantage for other persons. In Vines v Australian Securities and
Investment Commission®®', the Briginshaw approach was accepted where the allegation
was of breach of the statutory duties of care and diligence and there was no allegation
against the director of deceit or improper personal gain.

Secondly, the principles that require an allegation of dishonesty to be pleaded are not
confined to allegations of common law fraud or deceit. They extend to allegations of
dishonesty according to the plain principles of a court of Equity (and the rulings on the
pleadings by the trial judge were made on that basis)’®2.

353 [AJ:2430).

1 [AT:1100].

3% 1AJ:3059).

%8 See paras 75 and 89 above.

357 AS, para 105.

58 (1938) 60 CLR 336 at 362, 343-4, 350, 372. See also, Rejfek v MeElroy (1965) 112 CLR 517 at 521.

3% Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 67 ALJR 170 at 171 (the strength of the evidence
necessary to establish a fact or facts on the balance of probabilities may vary according to the nature of what
it is sought to prove); G v A (1994) 181 CLR 387 at 399 (application of the principle depends upon the
seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the
gravity of the consequences flowing frem a particular finding).

39 (2005) 227 CLR 18 at [3).

38! (2007) 73 NSWLR 451 at [587], [784), [808]-[813].

362 Bell No 5 at [37].
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Thirdly, to the extent that this Court’s observations in Farah at [184] suggest that some
analogy may be drawn from the statutory jurisdiction to excuse certain types of
breaches of fiduciary duty in determining what is “dishonest and fraudulent”, the
conduct in this case is not of a kind that would be excused. In applying the statutory
exculpatory provisions, the court also looks at the reasonableness of the conduct in
excusing trustees® and the degree of carelessness or imprudence when relieving
directors of their liability®®*. It follows that this Court’s reference to the possibility of
conduct being excused reinforces the view that a dishonest and fraudulent design does
not require subjective dishonesty.

The Bell parties did plead a case of second limb liability which included a claim of
dishonest and fraudulent design

183.

184,

It was not necessary for the Bell parties to use the word fraud or dishonesty in order to
raise a claim under the second limb of Barnes v Addy involving a dishonest and
fraudulent design on the part of the directors®®>, The second limb of Barnes v 4ddy is
not to be treated as if it were a statutory provision. Although the trial judge ruled that
the pleading of the Bell parties did not raise a case of “conscious wrongdoing” against
the banks or the directors, he made clear in doing so that he was not saying that the
pleading did not disclose wrongdoing of the type that would sound according to the
plain principles of Equity™®®.

The pleading raised a case of serious wrongdoing by the directors (and knowledge of
that wrongdoing on the part of the banks). The structure of 8ASC was as follows:

(a) the directors caused the Bell companies to enter into the Transactions and give
effect to a Scheme whereby all significant and worthwhile assets of the Bell
participants were made available to the banks for repayment of their debts in
priority to other creditors: paras 34(a) and 19A;

(b) the directors did so knowing of the existence of creditors other than the banks
who had no probable prospect of benefit and probable prospect of loss from entry
into the Transactions: paras 34(b) and 33C;

(c} the directors knew about the insolvency of the companies: paras 34(c) to (d);

(d) the directors acted for improper purposes and were in a position of conflict
because the survival of BCHL was threatened by the likelihood of winding up of
TBGL if there was no restructure: paras 34A to 36P;

(e) the directors owed fiduciary duties to each company which they breached by
entering into the Transactions and giving effect to the Scheme: paras 37 to 39D;

(f) the banks knew a great deal about the circumstances in which the directors
entered into the Transactions and gave effect to the Scheme: paras 50 to 59U; and

(g) in all the circumstances, the banks were knowing participants in the breach of
duty by the directors: paras 65H to 65J.

33 Re Turner [1897] 1 Ch 536 (Re Truner); National Trustees Company of Australasia Lid v General Finance
Company of Australasia Ltd [1905] AC 373 (National Trustees Company of Australasia); McLean v Burns
Philp Trustee Co Pty Lid (1985) 2 NSWLR 623 (McLean); Partridge v Equity Trustees Executors and
Agency Co Ltd (1947) 75 CLR 149 (Partirdge) at 165.

3% ASIC v McDonald (No 12) (2009) 73 ACSR 638 at [22]; Morley v ASIC (No 2) (2011) 83 ACSR 620 at [37],
[44], [49]-[50].

5 See the analysis of the authorities by the trial judge in Bell No 5 at [34]-[35], [42]. The pleading must
provide an adequate warning of the factual issues to be raised against a party; Aequitas Lid v Sparad No 100
Ltd (2001) 19 ACL.C 1006 at [403].

3% The Bell Group Ltd (in lig) v Westpac Banking Corporation [2001] WASC 315 at [124]-[128]; Bell No 5 at
[29], [38]-[42], [72].
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The express reference to a claim based upon knowing participation made plain that the
case being advanced was under the second limb in Barnes v Addy. The material facts
relied upon to support that claim insofar as it concerned the conduct of directors were
pleaded in detail. It was a matter for legal argument as to whether those facts as pleaded
and proven met the description “dishonest and fraudulent design”. There was no need to
use those words in order to advance the case. Further, the interlocutory judgments show
that the contentious issue related to whether conscious dishonesty was alleged, not
whether there was a claim under the second limb.

For these reasons, it was clear from the earliest stages of the litigation that the pleading
alleged liability under the second limb and the trial was conducted on that basis.

Finally, the appellants suggest, by a footnote reference only®®’, that there is some aspect

of the case concerning bank knowledge that is challenged. The point sought to be raised
is not clear, but what is clear is that the grounds of appeal are confined to a contention
that a second limb Barnes v Addy claim was “not available” in the absence of an
allegation or finding of dishonesty on the part of the directors; see para 4(d)} of ground
2. There is no ground of appeal concerning findings of bank knowledge. The issue of
bank knowledge in these proceedings was extensive. In the Court of Appeal, it occupied
682 grounds of appeal, 471 pages of written submissions and over 8 days of oral
argument. Leave to raise any points regarding bank knowledge should not be given.

In Barnes v Addy cases where monies are recouped that were used by the wrongdoer in
its trade or business, compound interest is awarded at commercial rates and rests to
ensure that the wrongdoer does not profit from the use of the monies

188.

189.

150.

Equity awards compound interest “when justice so demands, eg, money obtained and
retained by fraud and money withheld or misapplied by a trustee or fiduciary”%®.
Equity does so ancillary to an award of equitable monetary relief°®".

The principles to be applied in determining the rate of interest depend upon the nature
of the equitable wrong. Specifically, Equity awards compound interest against Barnes v
Addy knowing recipients to ensure that improper profits are not retained®”". The purpose
of an award of compound interest in such a case is neither to compensate for loss, nor to
punish the defendant, but to ensure that no profit remains in the hands of the
defendant®”'. So, in the early case of Docker v Somes, the rate of interest was fixed by
reference to a higher mercantile rate so that difficulties in taking an account of profits
did not mean that the real gains made by the wrongdoer were not disgorged®’.

In determining an appropriate rate of interest, there are particular principles that are
applied where, as here, the monies improperly obtained have been employed by the
recipient in a trade or business. The rate (and rests) are not fixed by reference to any
calculation or estimate of the particular profit generated from the use of the money by

67 A8, fn 179.

% Hungerfords v Walker (1989) 171 CLR 125 at 148 (Hungerfords).

% piety v Stace (1799) 4 Ves Jun 620; 31 ER 319 at 622-3, 320; Docker v Somes (1834) 2 My & K 656, 39 ER
1095 (Docker v Somes) at 670-1, 1100-1; President of India v La Pintada Campania Navigacion SA [1985]
1 AC 104, 116 A-B; Re Turner; National Trustees Company of Australasia, McLean; Partridge at 165

30 Southern Cross Commodities Pty Ltd (in lig} v Ewing (1988) 91 FLR 271 (Southern Cross) at 294, 307,
Ninety-Five Pty Ltd (in lig} v Bangue Nationale de Paris {19891 WAR 132; Grimaldi. See also, Docker v
Sonies at 665, 1098 and Belmont at 419e.

3 Docker v Somes at 665-6, 1098-9; Wallersteiner v Moir (No 2) [1975] 1 QB 373 (Wallersteiner) at 388D-E,
397G, 398H, 406; Southern Cross at 294, 307; Hagan v Waterhouse (1991) 34 NSWLR 308 (Hagan) at
393E; Warman International Ltd v Dwyer (1995) 182 CLR 544 (Warman) at 557; Grimaldi at {550]-[552].

2 Docker v Somes at 665-7, 1098-9.
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the recipient from whom the monies are to be recouped. The determination of actual
profits earned is a matter for the taking of an account of profits. Rather, the court
presumes, in the absence of contrary evidence, that monies deployed for commercial
purposes have produced their usual commercial benefit when deployed by the recipient
in a trade or business’”>. This reflects the fact that the monies, in effect, have been used
as part of the working capital of a business undertaking a trade or commercial
activity’”. The value of such use is represented by prevailing commercial interest rates
being “a fair or mean rate of return for money™*™.

191. In some cases, one of the rationales advanced for this approach is that there will be
difficulty in undertaking an account of profits*’®. However, that does not mean that the
courts are undertaking some short form estimate of the particular profits earned by the
recipient. There is no inquiry into actual profits earned in the particular case. Rather, the
court is ensuring that the wrongdoer, at least, pays a rate of interest that disgorges a
level of presumed profit where the monies have been used in a trade or business. This
may be viewed as a crude approximation of the profits likely to have been earned®”".
However, it is not, in any sense, based upon an actual estimate of those particular
profits.

192. Other cases refer to the award of compound interest at a mercantile or commercial rate
as avoiding the need to enquire into actual profits*™®. Again, this is because it is based
upon a presumption that profit has been earned that equates to the prevailing return on
money deployed for business purposes; not because it is a measure of actual profits
earned by a recipient in a particular case. However, the guiding principle in setting the
rate of interest is to ensure that no profit remains in the wrongdoer’s hands.

193. It follows that an award of compound interest at mercantile rates does not involve

making allowances of the kind considered on taking an account of profits®”.

194. Historically, Equity struck a rate in such cases of 5%, described as a “mercantile” rate,
being a margin of 1% above the historic standard trustee earning rate of 4953%.

195. Modern authorities take a commercial ap roach®® to the mercantile rate, “to reflect the
reality of the market place as it exists”** and apply “commercial rates”*®. This has

B Jones v Foxall (1852) 15 Beav 388, (1852) 51 ER 588; /n re Davis [1902] 2 Ch 314; Docker v Somes at 666,
1099; Attorney-General v Alford (1855) 4 De G M & G 843; 43 ER 737 (A-G v Alford) at 851-2 (PeGM &
G), 741 (ER); Burdick v Garrick (18703 LR 5 Ch App 233 (Burdick) at 241-2; Wallersteiner at 388, 397C,
398E-G, 406F-G; Southern Cross at 285; DFC New Zealand Ltd v General Communications Ltd [1990] 3
NZLR 406 {General Communications) at 436; Tasmanian Seafoods Pty Lid v MacQueen (2005) 15 Tas R 1
(FC) (Tasmanian Seafoods) at [85]; Grimaldi at [550]-[552]; Heydon JD & Leeming M1, Jacobs' Law of
Trusts in Australia (2006} (Jacobs) at [2209].

™ Wallersteiner at 397F per Buckley LJ.

35 Re Tennant (1942) 65 CLR 473 at 508 (a case which, unlike the present, did not concern a serious breach of
duty).

38 Docker v Somes at 673, 1101 (serious difficulty); Wallersteiner at 406 (unlikely ever to be known); Southern
Cross at 285 (impossible); Grimaldi at [552] (great difficulties).

37 Grimaldi at [753].

" Docker v Somes at 665-6, 673, 1098-9, 1101; Grimaldi at [551]-[552].

3 The Bell parties are not aware of any authority where such allowances have been made in reduction of an
award of interest ancillary to an order for the return of money or property improperly obtained.

3 Burdick at 241, 243-4; Re Dawson [1966] 2 NSWR 211 (Re Dawson) at 219; Wallersteiner at 399A-B;
Jacobs at [2208].

BU Wallersteiner, Southern Cross; Jacobs at [2208].

2 Hagan at 392D-393C, approved in dlemite Lubrequip Pty Ltd v Adams (1997) 41 NSWLR 45 (Alemite
Lubrequip) at 47 (CA); Morgan Equipment Co v Rodgers (1993) 32 NSWLR 467 (Margan) at 487C-F.

3 Cureton v Blackshaw Services Pty Ltd [2002] NSWCA 187 at [118].
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resulted in awards of compound interest: at 1% above the minimum base rate charged
by a bank to its most favoured clients for loans over $100,000334; at 17%, being a “fair
but conservative [rate] having regard to evidence of interest rates being charged by
trading banks over the relevant period” ***; and at RBA cash rate plus 4%°%,

387 388 .

196. A lack of evidence as to actual profits made™' or as to actual mercantile rates™ is no

obstacle to Equity awarding compound interest.

197. The burden of demonstrating that there are circumstances that would make it just and
equitable to award interest at a lower rate than a mercantile rate falls on the defendant
and a commercial rate is applied in the absence of evidence that the actual profit was
lower’®®, However, in most cases the recipient who is required to return monies or
property that has been improperly obtained will have to pay interest at prevailing
commercial rates on the basis that he or she could and should have profited at least to
that extent and, as a wrongdoer, will not be allowed to call in aid his or her own poor
use of funds as a reason for paying a lower rate of interest®*°, hence the presumed use
for commercial purposes®’.

198. Broadly speaking, the banks raise two matters in challenging the award of interest.
First, they say that the Court in ordering the payment of compound interest was
awarding equitable compensation for loss suffered by the Bell parties and interest
should be determined by reference to what they could have done with the money.
Secondly, they raise a number of ways in which it is said that the interest rate chosen
fails to make adjustments for matters relating to the actual profit carned by the banks.

The semantic argument about equitable compensation

199. The judges in the Court of Agppeal used the description "equitable compensation" to
describe the award of interest™. However, it is clear that the majority used that term to
describe an award of interest at a rate to ensure that the banks did not retain the profit
that they had received from the use of the money’”. This is an approach that accords
with long established authority (see para 189 above). Further, the term “equitable
compensation” has often been used synonymously with “equitable monetary relief”, so
as to refer both to relief that is compensatory in the strict sense and relief by way of
disgorgement of gains including accounts of profits 394

38 Southern Cross.

3% General Communications at 436.

6 Thomas v SMP (International) No 6 [2010] NSWSC 1311 (Thomas v SMP) at [23] (Pembroke J) (breach of
fiduciary duty finding overturned on appeal in Willett v Thomas [2012] NSWCA 97 and the compound
interest award with it: [70], [215]).

87 Docker v Somes at 673, 1101; Southern Cross at 285; Wallersteiner at 398E-F, 406F; Tasmanian Seafoods at
[91].

3 Docker v Somes at 666-7, Hagan at 392D, 393C; Morgan at 487F-G; Thomas v SMP at [23].

3% Southern Cross at 284-6.

30 4-.G v Alford at 851 (De G M & G) (estopped from saying he did not receive it); Bailey v Namol Pty Ltd
{1994) 53 FCR 102 at 112 (estopped from denying that he received interest at such a rate which he ought to
have received).

3 wallersteiner; Southern Cross; Grimalds.

B2 [AJ:1217), [AT:12211-[AT:1222], [AT:1224], [AJ:1231], [A):1234], [AJ:1236], and especially [AT:1259],
[AT:2678].

393 [AJ:1228), [AJ:1232]-[AJ:1242], [AJ:1259], [AJ:2678].

%% Eg: Equity Doctrines & Remedies at [23-020], the corresponding passage from the 3" edition having been
quoted with evident approval by Heydon JA in Harris at [300]; Re Leeds & Hanley Theatre of Varieties Ltd
[1902] 2 Ch 809 at 833; Duke Group (in lig) v Pilmer (1999) 73 SASR 64 at [834), [835); Ferrari Investment
(Townsville) Pty Lid (in lig) v Ferrari (2000} 2 QdR 359 (CA) at 370-372 per Thomas JA; O’Donovan,
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200. The fact that the Court of Appeal was not intending to award equitable compensation
calculated by reference to the loss suffered by the Bell parties (and properly so) is
reinforced by the fact that the majority were overturning the error of the trial judge
which had been to set an interest rate by reference to the rate at which the Bell
companies could have invested the monies on interest-bearing deposit395, as a measure
of "practical justice"**®. It is also confirmed by the fact that the Court applied the
reasoning in Wallersteiner where the Court set the interest rate to ensure, so far as

possible, that the defendant retained no profit for which he ought to account™”,

Interest was not awarded "in aid of" an account of profits

201. The banks refer to interest awarded “in aid of”** an account of profits. The majority’s
award of compound interest was not in aid of an account of profits, but in liex of an
account of profits. An award of compound interest in lieu of an account of profits
accords with precedent **°. It is not an attempt to measure the actual profits earned. That
is a matter for the taking of an account. A proper award of interest may avoid the need
for an account (if the wrongdoer did not profit to an extent that exceeds the prevailing
commercial rates for interest) and in that sense it is made in liex of an account.

Errors arising from the false premise that interest is based on an inquiry as to actual profits

202, Many of the banks’ submissions are based upon the false premise that the award of
interest is, in some way, a calculated estimate of actual profits earned by the banks. It is
not. It is based upon the presumed profit gained by a party applying monies for
commercial purposes. Therefore, many of the matters raised by the banks are irrelevant
to the determination of the rate of interest and rests. In particular:

(a) it was not necessary to inquire whether the banks had in fact earned a particular
level of profits from the use of the monies;

(b) it was irrelevant to inquire as to the tax position of the banks;

(c) there is no need to prove that the banks actually received interest by lending the
monies to others because the interest rate is established by evidence of the rates of
interest paid by those borrowing money for commercial purposes as a measure of
the value of the money to the banks as working capital; and

(d) allowances for expenses, risk, skill, care or diligence do not arise because the rate
of interest is not a de facto account of profits.

203. The following submissions are made in the alternative if, contrary to the above
submissions, the Court is to have regard to the actual profits of the banks in determining
the appropriate rate of interest.

Tax payable by the banks

204. The banks suggest that the process of determining the appropriate interest calculation
should have brought to account any tax payable by the banks. This was not argued
below. (The only argument as to tax made below related to tax that might have been
payable by the Bell parties on the basis of an hypothetical immediate liquidation at the

Lender Liability (2005} at 245; [9698-9]; The Bell Group Ltd (In Lig) v Westpac Banking Corporation [No
107 [2009] WASC 107 (Bell No 10) at [22]; Grimaldi at [750], [753].

395

9717

% 19718].

¥ Wallersteiner at 397C-398H (Buckley LJ) and 406F (Scarman LJ).

8 AS[119], [121], fn 212, [138].

3 Docker v Somes at 673, 1101; Wallersteiner at 398E-G, 406F-G; Southern Cross at 285; Grimaldi at {551-2],
[753].

b=
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time of entry into the Transactions, a hypothesis rejected at first instance®™, which
rejection was not disturbed on appeal*”.) If the banks’ new argument had been put
below, there would have been issues as to whether any, and if so what, tax was payable
and whether any tax that had been paid would be offset by a deduction for amounts
payable under the judgment. These matters would depend on many considerations,
including the tax jurisdiction applicable to each bank. Australian taxpayers would
ordinarily be able to claim a deduction for compensation paid as an outgoing on
revenue account*®. The decided cases do not bring to account tax liabilities in
determining a rate of interest to reflect presumed profit. It is not appropriate for this
issue to be argued for the first time and in an evidentiary vacuum in this Court. Further,
the banks may well be entitled to an off—scttin§ tax deduction or credit for the interest
they are required to pay under the judgment*®. Therefore, it cannot be presumed that
the banks will have a net tax liability that should be brought to account.

Notional liquidation

205. The resort to an argument that there should be some adjustment to the award of interest
on the basis that the banks are creditors who have proved in the liquidations of the Bell
parties is, in reality, an attempt by the banks to revive their set-off defence, rejected by
all four judges below*® and not the subject of this appeal.

206. The banks’ argument is also contrary to principle. The rule in Cherry v Boultbee™ is

that “where a person entitled to participate in a fund is also bound to make a
contribution in aid of that fund, he cannot be allowed to so participate unless and until
he has fulfilled his duty to contribute™*®. The rule applies where the fund is the estate

of a company in liquidation*”’.

207. The majority on appeal, as well as the trial judge, rejected the notional liquidation
analysis, which Carr AJA accepted and on which the banks rely*®. Reliance upon the
outcome of a notional liquidation is misconceived. The banks® liability to restore the
funds that they improperly took and then used over two decades, with disgorgement
interest, is quite different from the proper administration of the liquidations of the Bell
companies and the dividends to be distributed to creditors. The banks’ rights as
creditors in the liquidations are not coincident with their obligations to restore funds to
the Bell companies. There is no right of set-off as between the two. The approach taken
by Carr AJA would interfere with the statutory process for determining the dividends to
be paid, including the powers of the court to alter the amount payable to creditors who
funded the costs of the proceedings against the banks*®.

%0 [4300]-[4307] and Beli No 10 at [57].

' Indeed Drummond AJA appears to have approved it [AJ:2075]-[AJ:2079].

42 gveo Financial Services Lid v Federal Commissiorer of Taxation (1982) 150 CLR 510 at 518; Coles Myer
Finance Limited v Federal Commissioner of Taxation (1993) 176 CLR 640,

“3 See previous footnote.

4 19676), [AJ:1192]-[AJ:1207), [AT:2675], [AJ:3519]-[AJ:3520].

5 (1839) 4 My & Cr 442, 41 ER 171.

18 Re Peruvian Raifway Construction Co Ltd [1915] 2 Ch 144 (Peruvian Raihway) at 150.

7 Re Rhodesia Goldfields Ltd [1910] 1 Ch 239; Peruvian Railway at 151; notwithstanding doubt expressed in
Fused Electrics Pty Ltd v Donald [199512 Qd R 7 in the context of the creditor’s particular entitlement in
that case.

08 Carr AJA at [AJ:3544]-[AJ:3548], Lee AJA at [1229]-[1230], [1248]-[1249], Drummond AJA at [2678).

% The trial judge gave compelling reasons for rejecting the banks’ notional liquidation arguments in his
separate judgment concerning relief, Bell No 10 at [411T.
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208. The reasoning of Carr AJA*!® is predicated on his Honour’s dissenting acceptance of

the banks® subordination defence and an adoption of the trial judge’s “back-of-the
envelope” calculation, which his Honour advanced only for the purpose of
demonstrating the prejudicial effect of the Transactions®!!. The subordination defence
was rejected by the majority below and is not the subject of appeal. Further, Carr AJA's
approach misuses the trial judge’s calculation contrary to his own caution*'.

Expenses, rvisk, skill, care or diligence

209.

210.

211.

212.

As to expenses, there was no evidence of any expenses incurred by the banks in the
course of making profits with the use of the Bell parties’ money. The onus was on the
banks to adduce such evidence if they wished the Court to take it into account*, The
banks did not contend below that an award of interest (as distinct from an account of
profits) should be adjusted for expenses. This ground ought not now be allowed to be
raised, especially in the complete absence of relevant evidence.

It is commonplace that, as well as interest, banks charge fees to cover expenses. There
was evidence and findings that the banks had charged fees*'®. Fees received by the
banks from customers to whom they are presumed to have lent the Bell parties’ money
were not added to the award of compound interest.

As to risk, this argument is new. The banks cannot complain of the Court of Appeal’s
failure to take into account a point that they have never raised before. It ought not be
allowed to be raised in the abstract. In any event, there was a complete absence of
evidence of any risk undertaken b%/ any of the banks. Further, any such risk stands

outside any permissible allowance*".

As to skill, care and diligence, there was no evidence of any skill, care or diligence
applied by the banks in earning profits with the Bell parties” money. The onus was on
the banks to adduce such evidence if they wished the Court to take it into account*'®.
When ordering an account of profits, the allowance is only made in cases where a
business is acquired and operated; it is not made in cases, such as the present case,
where a specific asset (or money) is ordered to be restored*'’. Also, these matters stand

outside the grant of special leave and cannot be considered.

The Court of Appeal correctly determined that WBIR plus 1% at monthly rests was the
appropriate rate

213.

214,

By the Transactions, the banks took security over all the worthwhile assets of the Bell
companies, they enforced those securities, they received the proceeds of sale of the
secured assets and for the following 17 years they used the proceeds of sale in their
businesses. There is an air of unreality in the banks’ claim that there should be an award
of simple interest at court rates whilst ignoring their use of the funds and seeking to
hold the Bell parties out of an account of profits.

Interest was awarded by reference to WBIR (Westpac Business Indicator Rate), a real
base lending rate for commercial lending. It was the base rate charged from time to time

410 [AJ:3544]-[AT:3548].

M [4287]-[4289].

Y12 Bell No 10 at [431-[57]-

3 Warman at 561-2.

4 19432); orders 5.8 to 5.9; [9506).
45 Warman at 561.

416

Warman at 561-2.

N7 Warman at 560-2.
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by Westpac on overdrafts exceeding $100,000%'%. It was a rate that was applled t0
lending to BGF*'®. The evidence was that WBIR was a commercial bank lending rate™

215. It is commonplace for banks to add a margin on top of base lending rates. There was
evidence at trial of the banks chargmg margins of 1%, 2% and 0.6% %' plus an
additional default rate of 1% to 4%**%. Further, this is a matter that the Court would
recognise without evidence*?. It follows that the actual commercial rate for money
applied by banks in trade or business in Australia was higher than the base rate reflected
in WBIR.

216. The banks could have, but did not, lead evidence as to prevailing commercial interest
rates. The parties were required at trial to adduce evidence and make submissions gomg
to relief as well as Iiability*>*, as the banks emphasised in their submissions at trial*

217. Simple interest is awarded only where there has been no such presumed profit to the
benefit of the defaulting fiduciary, such as where there has been a failure to invest or
apply trust funds in breach of duty*®. There is no basis for the claim by the banks that
there should be an award of simple interest at court rates in this case. Such an approach
would disregard the fundamental principle in Equlty that profits improperly obtained by
a defaulting trustee or fiduciary should be recouped*?’

218. It is also commonplace that banks charge interest with monthly rests on commercial
lending, overdrafts being a prime example. There was evidence that the banks charged

interest monthly*?*,

219. The Courts now reflect the reality of the marketplace by ordering compound interest at
monthly rests*”’. The days of applying 5% at annual rests as a set mercantile rate are
long gone as no longer reflecting commercial reality. Equally, the RBA rate newly
proposed by the banks is not a commercial interest rate. This is recognised by the
Federal Court interest rate, which is 4% above the RBA rate, even where there is no

418 197171,

419 ABFA: [TBGL.00001.002] at pp 3, 23 and [TBGL.03071.002].

4% [WITP:00001.084.T] at paras 7-9; [MISP.00020.070.002]; [MISP:00061.095]; [MISP.00061.096];
[T:11706])-fT:11710]; [9717]; and was agreed [MISP:00067.025]; [MISP:00067.026].

1 (2) ABFA at p3 (Westpac Overdraft Rate of Interest defined as Westpac Indicator Lending Rate plus 1%);
(b) ABFA at p13 (“Margin” defined at 2% pa); (c) ABFA at pp3-4 (Margin - ie 2% — added to Australian
bank bill rates and the NAB Benchmark Rate of Interest to arrive at each respective Bank’s Rate of Interest);
{d) Westpac letter of 30 March 89 re TBGL facility {TBGL.03071.002] at p2 (margin of 0.6% added to
WILR); (e) RLFA No 2 [TBGL..03635.004] defined “Margin” as, up to the Operative Date, 0.4% pa and, on
and after the Operative Date, 2% pa; (f) RLFA No 2 [TBGL.03635.004] (LIBOR plus the Margin plus, with
respect to debt denominated in sterling, additional costs).

42 (a) ABFA pp23-4 (a further 1% upon default); (b) RLFA No 2 [TBGL.03635.004] (Default Rate was 1%
above the applicable rate); (¢) Westpac letter of 30 March 89 re TBGL facility [TBGL.03071.002] at p2
(default rate of 4.00% in addition toe WILR).

*S Thomas v SMP at [23].

4% Tra: 20624:41-44]; [Tra: 10640:37-41].

4% 1SUBD.R15.005] at [5].

2 Alemite Lubrequip at 47; Wallersteiner at 397, 406; A-G v Alford at 851-2 (De G M & G).

27 Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] AC 669 (Westdeutsche)
at 701-2; Wallersteiner at 397.

8 (a) ABFA at ¢l 10.1 and 11.2; (b) RLFA No 2 [TBGL.03635.004] at ¢l 9.1 and 10.2; (c) Woodings
[WITP.00001.054.T] at [175] (“in my experience, banks usually charge interest on overdraft accounts on a
monthly basis™).

% Independent Trustee Services v Morris [2010] NSWSC 1218 at [15] enforcing orders of Peter Smith J in
Independent Trustee Services v GP Noble Trustees Lid [2010] EWHC 1653 (Ch} for knowing assistance and
knowing receipt; Grimaldi at [753].
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issue of ensuring that a wrongdoer retains no profit when restoring money that has been

misappropriated (and 6% above RBA rate post judgment)**.

The banks made no submission at first instance or on appeal as to the appropriate rests
for the calculation of compound interest. The only submission as to rests made by the
banks at first instance was in advance of the relief hearing in March 2009 and only with
reference to deposit rates, not lending rates™'. While the banks challenged the award of
compound interest, there was no appeal against Owen J’s findings that monthly rests
were appropriate for any calculation of compound interest*2,

The award of compound interest was not an award of revenue. It was an award of
interest at rates set to capture the banks’ presumed profit. Any lower rate would fail to
disgorge the profits which the banks are presumed to have made in the absence of
evidence led by them to the contrary. The banks seek to treat Wallersteiner** as a
legislative formula, when in fact the decision represents the contextual application of
orthodox equitable principle to particular facts.

In Wallersteiner, the Court acted on the presumption that the funds of the company
concerned had been used by Dr Wallersteiner for his own commercial purposes, and
profitably***. The Court made a contextual judgment as to the appropriate commercial
rate of interest and the period of compounding that reflected Dr Wallersteiner’s

presumed use of the funds that he had applied for his own benefit.

Lord Denning MR and Buckley LJ referred to “the official bank rate or minimum
lending rate in operation from time to time (at 388H and 399B), which Scarman LJ
equated with “commercial rates™ (at 406F). It is clear from the context that all judges
intended to require compound interest at a commercial bank lending rate and not at a
rate that would reflect the cost of funds to a bank. Later Australian authorities have
consistently selected a standard commercial rate as the base rate for awarding
compound interest*>>,

The award of interest was not excessive. Its size “results from the passage of the
inordinate period of time since the date of the events in respect of which relief is
sought”**. Moreover, there was evidence from which the Court could conclude that the
banks had made very substantial profits with the use of the Bell parties’ money**’.

430 Federal Court of Australia Practice Note CM16: Federal Court Rules 2011, rule 39.06.

4

u

As recorded in Bell No 10 at [20], an argument was made that “The Armstrong affidavit sworn on 30 January

2009 shows that the appropriate rest period is quarterly: paragraph 13” [MISD.00024.011] at {65]. But the
Armstrong affidavit was evidence only of deposit rates, not lending rates: [APPA.000.084.002] at para 1676.
Also, that evidence was not admitted (save for the limited purpose of illustrating the banks’ “windfall”
argument): Bell No 10 at [21].

32 APPR.000.043, para 1968; APPA.000.097.

I3 wallersteiner at 388, 398 and 406

3% Wallersteiner at 388, 398 and 406.

435

Southern Cross; Hagan; Morgan Equipment; Grimaldi; Re Dawson at 219,

436
[AT:1244].

7 [AT:1233]; [WITP.00001.054.T] at [160]-[171]; [MISP.00020.067]; [MISP.00020.068]; [MISP.00020.069];
[MISP.00020.071]; [WTTP.00001.084.T] at [11]-[14]. This evidence was not challenged in cross-
examination.
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Part VII: Respondents’ Argument on Notice of Contention and Cross Appeal

Relief should be upheld on the basis of the statutory claims

Interest

225.

226.

227.

228.

229.

230.

Because of their success on the statutory claims, the Bell parties are entitled to
compound interest on the proceeds of the Transactions calculated from the date of
avoidance of the respective transactions on a profit-stripping basis, alternatively on a
compensatory basis. This arises in Equity, under s565 of the Corporations Act 2001
(Cth) (Corporations Act) and at common law.

The date of avoidance of the Transactions was, in the case of s565, the date of the
commencement of winding up the relevant company and, in the case of s89 of the
Property Law Act 1969 (WA), the date of the liquidator’s election to avoid the
Transaction. The Bell parties respectfully adopt Drummond AJA’s analysis438.

Equity’s ability to come to the aid of the statutory provisions relied upon by the Bell
parties is well-established**”.

Equity would come to the aid of the statute to award compound interest here because:

(a) the intent and effect of the Transactions was to defraud other creditors of the Bell
companies and their entitlement to the proceeds of liquidations of those companies
has been deferred for many years;

(b) the banks have known of the avoidance of the Transactions from the date of
notification;

(c) the banks lacked good faith when they received the proceeds of the Transactions, in
that the banks had notice of the Bell companies’ intent to defraud other creditors*;

(d) for these reasons, it was against conscience for the banks to retain the money and
use it in their banking businesses;

(e) despite their knowledge, the banks used the Bell parties’ money in their banking
businesses for almost 20 years where they have, or ought to be presumed to have,
earned compounding returns on it;

(f) if, contrary to the submission below, compound interest is not available at common
law, or under s565, then the common law and statutory suite of remedies is
inadequate, as the legislature appears to have recognised in enacting s588FF(1)(c)
of the Corporations Act.

In respect of their claims under s565, compound interest is available under that section.

The Bell parties respectfully adopt the reasoning of Lee AJA*!, with which Carr AJA
442

agreed” .

Further, this Court should now recognise that the ability of the common law to reverse
an unjust enrichment extends to an order for compound interest where simple interest

58 rAJ:2522]-[AJ:2535].

% I re Mouat [1899] | Ch 831 at 833, 834; Williams v Lloyd (1933) 50 CLR 341 (declaratory relief given at
375, 378); Brady v Stapleton (1952) 88 CLR 322 (equitable tracing rules applied at 335-8, 345-6; note that
an action for money had and received in respect of other assets was refused at 332-4, an alternative claim for
an equitable account having been abandoned at trial at 331); Qfficial Trustee v Alvaro (1996) 66 FCR 372, at
426-7; O’Halloran v O'Halloran [2002] FCA 1305 at [80] (Allsop J). See also, paras 253-254 below.

“0 rAJ:583-8], [AJ:2513], [AJ:3197].

“!TAL730]-[AT:744].

“2 TAT:3231)-[AJ:3232).
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would fall short of the amount of the benefit obtained by a defendant**’. The decision in

Commonwealth v SCI Operations Pty Ltd** should be distinguished on the basis that
the provisions of the Customs Act 1901 (Cth), which provided the entitlement to the
refunds the subject of the claim for interest in that case, were inconsistent with any

entitlement to interest on such refunds**.

Other relief — bank fees, legal fees, stamp duty and bank interest

231.

232,

233.

Owen J made undisturbed and unchallenged findings that the Bell companies had paid
bank fees, legal fees, stamp duty and bank interest. Owen J ordered the repayment of
these sums to the Bell parties.

The Court of Appeal made unchallenged findings that the Transactions were entered
into with intent to defraud creditors**®, without valuable consideration**” and that the
banks lacked good faith**®. These attributes apply to the payments of bank fees, legal
fees, stamp duty and bank interest. That is so both by virtue of the payments themselves
and also because the payments, flowing directly from the Transactions as they did,
formed part of the Scheme**®, the objective of which was to deliver all the worthwhile
assets of the Bell companies to the banks, to the prejudice of other external and internal
creditors of the companies. Section 565 attacks dispositions being “the accomplishment
of a plan by the implementation of a number of separate steps all taken to achieve the
planned objective”*° The payments of the bank fees, the legal fees, the stamp duty and
the bank interest each constitute separate steps taken to achieve the planned objective of
the Scheme. The orders for repayment of these amounts should be upheld on this basis.

Drummond AJA erred in concluding that this argument was unavailable on the
pleadings*' because the relief sought by each of the Australian Bell parties under its
statutory claims amounted to a comprehensive avoidance of the suite of Transactions
entered into by that Bell party452.

Other relief — the guarantees and indemnities

234,

235.

On the same basis, the setting aside of the guarantees and indemnities, as further
separate steps to achieve the planned objective of the Scheme, ought to be upheld.

Further, as Lee AJA concluded *?, the guarantees and indemnities constituted
dispositions of property** in the same way as the share mortgages and mortgage
debentures with which they went hand-in-hand did, because they created choses in
action and disposed of them to the banks.

"3 Sempra Metals Ltd (formerly Metaligesellschaft Ltd) v Inland Revenue Commissioners [2008] 1 AC 561
(Sempra).

4 (1988) 192 CLR 285 (SCI).

“ The ratio of a majority of the Court: Gaudron J f44], McHugh & Gummow JJ [66], [76], and Kirby J [96].

46 [ AL:546]-[AJ:560], [AJ:2513], [AJ:3185-8].

“7 TAJ:608], [AJ:2513] (Carr AJA contra at [AJ:3203]).

“8 1AJ:583-8], [A):2513], [AF:3197].

9 [4317], [AJ:600]-[AJ:601], [AT:2086].

0 Caddy v Melnnes (1995) 58 FCR 570, 582; Official Trustee in Bankruptcy v Baker [1994] FCA 1243 at 86;
Donnelly v Melntyre [1999] FCA 450 at [77]-

1 rAT:2511]-[AJ:2512).

52 8ASC, prayers for relief E-H.

3 [AJ:670].

% Consistently with the reasoning in Telstra Corporation Ltd v The Commonwealth (2008) 234 CLR 210 at
[44]; also Pacific Brands at [39]-[43].
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Further, cl 3.7 of the guarantees and indemnities transferred property to the banks by
diminishing each guarantor’s rights against other Bell participants**® and was not
severable for the reasons given by Lee AJA*S. Alternatively the setting aside of the
guarantees and indemnities should be upheld to the extent of ¢l 3.7 and cl 10 thereof.

Other relief — non-plaintiff Transactions

The Court of Appeal granted injunctive relief to prevent the banks using their rights
under the Principal Subordination Deed (PSD) against non-plaintiff Bell participants
(currently de-registered **’) to intercept the flow of funds through the group post
judgment. The PSD has been set aside against the relevant Bell parties under the
statutory claims™®. For the reasons given by Lee AJA*” that relief ought to be upheld
in Equity’s jurisdiction to come to the aid of the statutory claims (see para 228 above).

Relief should be upheld on the basis of equitable fraud

238.

239.

240.

At trial and on appeal claims were made of equitable fraud arising out of an imposition
and deceit upon all non-bank creditors, including LDTC, as trustee for the BGNV
bondholders™°.

The elements of those claims were correctly summarised by Drummond AJA. There
must be an agreement that works an imposition or deceit on persons not parties to the
agreement who must be in such a relationship with one or other of the parties that they
will be affected by the agreement and the agreement must infringe some head of public
policy so as to require equitable intervention’®'. With respect, his Honour then erred by
finding that the banks and the non-bank creditors of the Bell group did not stand in the
necessary relationship to each other and that no head of public policy was infringed*®,

Carr AJA agreed with Drummond AJA on the question of public policy*® and found
that there was no deceit because the banks were under no obligation to inform the other
creditors of the relevant circumstances and LDTC knew enough about the Transactions
to mean that it was not deceived*®. Lee AJA, in dissent on equitable fraud, found that

the claim had been made out*®.

The Transactions were an imposition and deceit on the non-bank creditors

241.

The meaning of the phrase “imposition and deceit” is to be understood by reference to
the words Lord Hardwicke used to describe the prohibition, namely that persons “shall
not transact mala fide in respect of other persons” who stand in the necessary
relationship to them®®. There must be bad faith in respect of particular third persons or
the public. However, that does not require common law deceit. Lord Hardwicke
referred to “actual” fraud as the first kind of equitable fraud, thus distinguishing it from

455 per Lee AJA [AJ:675]-[AJ:676], Drummond & Carr AJJA agreeing as to the operation of cl 3.7 at [AJ:2507]
and [AF:3163].

6 [AF:675]-[AN:687].

*7 Save for Bell Bros Holdings, which is in liquidation.

48 19202]-[9203], [AF:662], [A]:2513], [AJ:3417].

9 TAJ:1261]-[AT:1276).

40 8ASC, para 65M.

48l [AJ:2601]; see Earl of Chesterfield v Janssen [1751]12 Ves Sen 156 at 156, 28 ER 100 at 100 (Chesterfield)
and Pilmer at [37].

62 [A):2961].

63 TAT:3082], [AJ:3096].

4 [A1:3087], [AT:3092].

965 TA5:814].

486 Chesterfield 156 (Ves Sen), 100-101 (ER).
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the fourth kind, where it is only necessary that an imposition and deceit be inferred
from the nature and circumstances of the transaction.

242, Further, the examples referred to in Chesterfield show that deceit does not mean a
misrepresentation relied upon by a third party. Rather, the deceit is to be inferred from
the character of the transaction: marriage-brokage contracts*®’; private agreements to
return part of a dowry to the bride’s parent or guardian*®®; the composition cases*®’; and
bribes in return for appointment to public office*’’. Other examples include a bond
given as a reward for using influence over another's estate*’! and an agreement to marry
after the death of a parent*’>. In each of these cases, the parties to the equitable fraud
have transacted so as to prejudice third parties (without their consent) or the public. But
the cases evince no need for a finding that any person was deceived, much less that any
party actively set out to conceal a material aspect of the transaction*”. Drummond AJA
was therefore correct to hold that it is not essential that an agreement be clandestine if it
is to come within this kind of fraud*™,

243. The findings that are identified in the particulars to the notice of contention in respect of
equitable fraud establish an imposition and deceit here. The Transactions and Scheme
were intended to benefit the banks, at the expense of the bondholders and other
creditors, by placing the assets of the companies beyond the reach of those creditors and
applying those assets to an informal administration, the proceeds of which were to
discharge the liabilities to the banks. Prejudice to the bondholders and other creditors
was the very point of the Transactions*”. They were therefore entered into mala fide in
respect of creditors and were an imposition and deceit on them*”®.

The non-bank creditors were affected by the Transactions

244, Lord Hardwicke’s statement of the relationship element of the cause of action was
simply that the plaintiffs must stand in such a relation to one or more of the parties to
the impugned transaction so “as to be affected by the contract or the consequences”477.
While common dealings between creditors of an insolvent debtor will satisfy this
requirement®’, it can be satisfied in the absence of any common dealing between the
parties to the impugned transaction and the affected third party*””. Here, the prejudicial

7 [all v Potter (1695) Show Parl Cas 76; 1 ER 52; Cole v Gibson (1750) 1 Ves Sen 503; 27 ER 1169;
Hermann v Charlesworth [1905] 2 KB 123 (Hermann).

& Gale v Lindo (1687) 1 Vern 475; 23 ER 601; Turton v Benson (1718) 1 P Wms 496; 24 ER 488,

9 Spurret v Spiller (1740) 1 Atk 105; 26 ER 69; Jackman v Mitchell (1807) 13 Ves Jun 581; 33 ER 412;
Milner, Ex parte; In re Milner (1885) 15 QBD 605 (Milner); Paton v Campbell Capital Ltd {1993} 46 FCR
30 (Paton) at 37.

70 Law v Law (1735) 3 P Wins 391; 24 ER 1114; Morris v M’Cullock (1763) Amb 432; 27 ER 289,

' Debenham v Ox (1749) 1 Ves Sen 276; 27 ER 1029.

Y2 Woodhouse v Shepley (1742) 2 Atk 535; 26 ER 72.

7 Contrary to the findings of the trial judge, at [4294], [8974] and [9046].

17 1 AJ:2595]-[A]:2596]; see also Paton at 37.

“% [AJ:547), [Al:556), [AT:2513], [AJ:984], [AJ:1088], [AJ:2079].

76 [AJ:556], [AJ:984], [AT:996], [AJ:2079], [AJ:2086], [AI:2513]. Contrast Re La Rosa and Another; Ex parte
Norgard v Rocom Pty Ltd (1990) 21 FCR 270 at 288 where French J held that the necessary relationship
between the transactions and creditors was not present, because there was no suggestion that the transactions
were intended to defraud creditors. Carr AJA was wrong at [AJ:3085] to rely on this passage, because the
unchallenged findings in the present case are that the Transactions were intended to defraud creditors.

T Chesterfield at 156 (Ves Sen), 101 (ER); [AJ:2601].

" Bg Milner; Paton.

4% Of the examples referred to in the footnotes above, only the composition cases have the characteristic of
common dealing between the parties to the impugned transactions and the affected third parties,
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effect of the Transactions on BGNV (and therefore the bondholders) was palpable and
unarguable48°.

Public policy

245, Public policy is not fixed and stable and while judges may be no better able to discern
what is for the public good than other members of the community that is no reason for
their declining to decide upon it*®'. The public policy offended in this case is the policy
in favour of insolvent companies preserving and applying their assets for the benefit of
the body of their creditors as a whole. This public policy is well recognised.

246. First, when a company is insolvent or of doubtful solvency the interests of its creditors
intrude, as in a practical sense the assets of the company become the assets of the body
of creditors, so that the interests of the creditors as a whole become identified with the
interests of the company*®?,

247. Secondly, the policy is inherent in the provisions of insolvency statutes that provide for
the right to recover money from a creditor who has been preferred, or to recover assets
that have been put out of the reach of creditors. The purpose of those rights is to benefit
the general body of creditors by striking down those payments by a debtor that have the
effect of depleting the assets available to the body of creditors*®.

248. Thirdly, the policy is apparent in the developments culminating in the enactment in
1992 of the voluntary administration provisions of Part 5.3A of the Coréporations Act.

The policy is explained in the “Harmer Report” which led to that reform***.

249. The public policy stated above does not require all creditors to be treated pari passu,
nor does it preclude the possibility that it may be in the interests of the creditors as a
whole for one group of creditors to take security in return for advancing further funds in
order to restore solvency or facilitate restructuring. A company that restores solvency
by refinancing or recapitalising with new equity or agreeing a restructure also acts in
accordance with the policy.

250. It is no objection to the policy that before winding up there is no legal prohibition on an
insolvent debtor dealing preferentially with some creditors*®. In any event, in cases like
the present there is more than a mere preference. A particular object of the Transactions
was to defeat the interests of BGNV because of the issue in relation to subordination®®.
There is no need for conduct to infringe some other legal prohibition before it can be

held to be an equitable fraud.

251. Nor is it an objection that statutory provisions provide for the avoidance of certain

transactions if a company is wound up**’ and for voluntary restructuring*®®. As to the

480 1 AJ:996], [AJ:2086]; the same must go for the other unsubordinated unsecured creditors,

“81 4 v Hayden (No 2) (1984) 156 CLR 532 at 558-559, citing with approval a passage from the judgment of
Jordan CJ in In re Morris (decd) (1943) 43 SRNSW 352 at 355-356. See also Wilkinson v Osborne (1915) 21
CLR 89 at 97, cited with approval by Wilson and Dawson JJ in 4 v Hayden at 571.

See the authorities canvassed in paras 119-121 above concerning the duties of directors and the interests of

creditors.

3 Re Yagerphone [1935] 1 Ch 392 at 396, approved in N4 Kratzmann Pty Lid v Tucker (No 2) (1968) 123 CLR
295 at 299-300; Airservices Australia v Ferrier (1996) 185 CLR 483 at 509; Explanatory Memorandum,
Corporate Law Reform Bill 1992 (Cth) para 1035,

“4 Australian Law Reform Commission, General Insolvency Inquiry Report (1988) Vol I [53).

85 gee the contrary finding by Drummond AJA [A]:2639].

8 [ AJ:984], [AT:995]-[AJ:996], [A]:1018], [AJ:1108], [AJ:2087]- [AJ:2088], [AJ:2315].

&7 [AF:2611].

8 [AJ:2660].

432
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first of these, it cannot be assumed that the avoidance provisions intend to exclude other
remedies, or leave Equity no room in which to operate. There is a presumption to the
opposite effect ® and the submissions below as to Equity assisting the statutory
jurisdiction show to the contrary®”. As to the second, the voluntary administration
provisions do not govern dealings before any administration. Further, the principles of
equitable fraud apply more broadly than in an insolvency context and are not impliedly
overtaken by specific statutory provisions.

The remedial consequences of the equitable fraud

252. Transactions constituting an equitable fraud are liable to rescission and orders will be

made for the restoration of any property or benefits which have passed under them™",

including by an account*”. Accordingly, the orders for rescission of the Transactions
and repayment of the proceeds should be upheld on the basis of equitable fraud.

253. In addition, compound interest is payable. It should now be recognised that compound

interest will be awarded, on a profit-stripping basis, or alternatively on a compensatory
basis, on a restitutionary claim for the recovery of or proceeds of a transaction which is
void, including on grounds of public policy*®. In any event, the circumstances in which
Equity will order compound interest are not closed® and include cases where money
has been obtained and retained by fraud*® and where the defendant has acquired a
benefit and profited through its own wrongful act*,

254. Unlike Westdeutsche and Sempra, this is not an ineffective contract case in which there

is no wrongdoing. It is fundamental to the public policy underlying equitable fraud that
a recipient not retain any part of the benefit obtained %7, Upholding the existing order
that amounts received are held by the banks on constructive trust will ensure proper
restoration of the proceeds of the fraud with compound interest or an account of profits.

255. The Transactions constituted a Scheme which prejudiced each of the Bell

participants **®. Orders were sought to set aside each Transaction constituting the
Scheme on the basis that it formed part of a single commercial event falling within the

485

4930

49

492
493

494
495
496
497
498

Smorgon v Australia & New Zealand Banking Group Ltd (1976) 134 CLR 475 at 487; Balog v independent
Commission Against Corruption (ICAC) (1990) 169 CLR 625 at 635-636.

International Air Transport Association v Ansett Australia Holdings Ltd (2008) 234 CLR 151 at [75] is
authority that the law will not strike down a contract as offending against a rule of public policy that
supplements the Corporations Act, but that was said in the context of the principle whereby contracts are
nullified for disobedience to a statute, not in relation to a policy that is apparent from the sources described
above as the basis of a claim under the fourth type of equitable fraud.

ET Fisher & Co Pty Lid v English Scottish and Australion Bank Ltd (1940) 64 CLR 84 (ET Fisher) at 91,
103; J McGhee (ed), Snell’s Equity, 31st ed, 2005, §8-55; Meagher, Gummeow and Lehane, Equity:
Doctrines and Remedies, 4th ed, 2002, §24-020. The principle has been applied in equitable fraud cases
concerning: marriage brokage (Hermann at 133-5, 138; Smith v Bruning (1700) 2 Vern 392); procurement of
public office (M Cullock); Osborne v Williams (1811} 18 Ves Jun 379; 34 ER 360 (Osborne) at 384; and
compositions amongst creditors Mare v Sandford (1859) 1 Giff 288; 65 ER 923 at 926; McKewan v
Sanderson (1875} LR 20 Eq 65 (McKewan) at 73-74.

Osborne at 384.

Sempra at [184]-[186] (Lord Walker), [239]-{241] (Lord Mance). Additionally, the reasoning of Lords Hope
and Nicholls in relation to common law claims applies equally to equitable claims.

Hungerfords at 148.

Hungerfords at 148; SCI at [74].

Westdeutsche at 693 (Lord Goff, dissenting). See also Sempra at [116], [132] and [230]-[232].

ET Fisher, at 103, McKewan at 74.

[4317]-[4319], [A]:945], [AJ:2079].
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fourth kind of equitable fraud*”®. The Transactions were liable to be set aside at the
instance of any of the third parties imposed upon®®.

256. The non-plaintiff relief should be sustained for the reasons given by Lee AJA™" and on

the ground that it is necessary to prevent the Scheme from increasing the distribution of
the proceeds of the equitable fraud back to the banks at the expense of the non-bank
creditors imposed upon by the fraud®”. This is consistent with the practice of granting
relief in e%uitable fraud cases even though all creditors to a composition are not before
the Court™.

The Court should grant the Bell parties an informed right to elect, as against each of the
banks, for an account of profits instead of the award of compound interest

257. The trial judge, in purported exercise of discretion, declined to ailow the Bell parties to
elect for an account of profits for two reasons. First, because "the purpose that awards
of compensation serve can adequately be fulfilled by other and simpler remedies"®
that will do "practical justice"". Secondly, on public interest grounds, namely to avoid
the expenditure of further public resources on issues that would be complex where there
was no confidence that their resolution would go smoothly (when the case had already
consumed its fair share of this scarce commodity)®®®. The majority of the Court of

Appeal adopted the second reason for denying an election for an account of proﬁt35°7.

258. Although an account of profits, like other equitable remedies, is discretionary, it is
granted and withheld according to settled principles. A party who so elects is entitled to
an account of profits subject to such considerations®®, The reasons expressed by the
Courts below for refusing an account of profits are not recognised by the settled
principles of Equity.

259. Difficulties that might be encountered in undertaking an account are not a reason for
declining an election for an account. Whilst it may be notoriously difficult to isolate
some costs for an account and mathematical exactitude is generally impossible,
nevertheless the exercise must be undertaken®” . Those who have caused the
misapplication cannot be heard to argue that it should be refused because of the
difficulty of undertaking an account®'’.

260. The Court can and ought to take a robust approach and do the best it can on the
evidence when taking an account®''. By such means, the Court can avoid placing an
unnecessary burden upon the resources of the Court, However, the Court cannot decline
to grant a party the equitable remedy of an account on the basis that it is too time-
consuming to undertake the adjudication necessary to afford that right.

% 19643).

300 Chesterfield, at 155; see Cecil v Plaistow (1793) 1 Anst 202, 145 ER 844 at 845.

01 TAT: 1261-1276].

92 TAJ: 1264, 1271-2]. See also [AJ: 122].

"% See for example Ex parte Milner: in re Milner (1885) 15 QBD 605 at 614-616; Dauglish v Tennent [1866]
LR 2 QB 49 at 54.

% 19707].

% 19711].

306 [97081-[97111.

07 [AJ:1221], [AJ:2678).

% Warman at 559-60. See also Stambulich v Ekamper [2001] WASCA 283 at [22].

% Docker v Somes at 673, 1101, Dart Industries Inc v Decor Corporation Pty Ltd (1992) 179 CLR 101 at 111,

3 Docker v Somes at 673, 1101,

W Liquideng Farm Supplies Pty Ltd v Liguid Engineering 2003 Pty Lid (2009) 175 FCR 26 at [37] and [42].
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Further, the reason why the trial judge thought the matter would be complex will not
arise in this case®'>. The account will not require an apportionment between profits
generated by the skill and abilities of the banks (through their employees) and profits
that were generated by the monies to be disgorged by the banks. Issues of this kind only
arise where the accounting is in respect of the profits from a business undertaking
which itself was appropriated in breach of trust or fiduciary duty. Where, as here, the
profits are derived from the use of property or money, there is no adjustment for skill
and ability’". This is not a case where there is to be an accounting in respect of the
conduct of the banking enterprise by each of the banks. Rather, they must account for
the profits derived from using the Bell parties' money for many years.

The reasoning of the Courts below deprived the Bell parties of their right to elect for an
account without identifying any settled principle of Equity as to why the remedy should
be withheld. The trial judge had no difficulty with the basic proposition that an account
of profits could be an available remedy>"*. The two reasons for withholding the remedy
were not valid reasons for doing so. It follows that the remedy should have been given.

Alternatively, if the Barnes v Addy claims are not upheld, then an account of profits

should be ordered in aid of the statutory claims®"”.

Part VIII: Estimate of Time

264.

The respondents estimate that they will require 8 hours to present the respondents’ oral
argument on all issues in the appeal.

Dated: 12 July 2013

QQ\/J D S Barber vﬁ\/D J Jackson 'QQ\; Van Proctor
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5 Warman at 562.

** 19703].

315 Blenkinsopp v Blenkinsopp (1850) 12 Beav 358, 568, 587-8 (1850) 50 ER 1177 at 1185 affirmed on appeal
(1852) | De GM&G 495, (1852) 42 ER 644; Official Trustee v Alvaro (1996) 66 FCR 372 at 426-7. The
categories of equitable account in support of common law claims are not closed; North Eastern Railway Co v
Martin (1848) 2 Ph 758 at 762.



