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IN THE IDGH COURT OF AUSTRALIA 
PERTH REGISTRY No P.45 of2011 

BETWEEN: 

and 

FORTESCUE METALS GROUP LTD 
Appellant 

~----~~~~~~ 

... ~'/ c~"DSTfB~~ tALIAN SECURITIES AND INVESTMENTS ~OMMISSION 
Frrst Respondent 

2 7 OCT 2011 

THE REGISTRY SYDNEY 

JOHN ANDREW HENRY FORREST 
Second Respondent 

APPELLANT'S SUBMISSIONS 

PARTI. SUITABILITYFORPUBLICATION 

L The appellant certifies that the Submission is in a form suitable for publication on the 
internet 

PART II. ISSUES 

2. Whether the statements made by FMG in the respects contended for by ASIC in Schedules 1 
to 10 to its Supplementary Notice of Appeal to the Full Court of the Federal Court 
contravened s.1041H of the Corporations Act 2001 in stating that the "framework 
agreements" entered into by FMG with Chinese companies were binding agreements under 
which those entities had agreed to build, finance and transfer the infrastructure referred to in 
them, or contravened s.l 041H in other respects referred to in such Schedules. 

3. If such statements were not correct, whether FMG had an honest belief that they were correct 
and such belief was reasonably based. IfFMG held such a belief, whether the making of the 
statements could amount to a contravention of s.l 041H. 

4. Whether the Full Court erred by failing: 

(a) to determine whether FMG had "information" for the purposes of s.674(2)(b) of the 
Corporations Act (when read with ASX' s listing rule 3.1 and the definition of "aware" 
in listing rule 19.12); 

(b) to conclude that, because FMG honestly and reasonably believed that the framework 
agreements were enforceable agreements for the Chinese entities to build, finance and 
transfer the infrastructure, it did not have information that the framework agreements 
did not, at law, have that effect (assuming that the position at law); and 
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(c) to conclude that FMG did not contravene s.674(2) because it did not have information 
that the framework agreements were, at law, unenforceable to make the Chinese 
entities build, finance and transfer the infrastructure. 

PART III. JUDICIARY ACT 1903, S.78B 

5. FMG has formed the view that notices pursuant to s.78B are not required. 

PART IV. REPORT OF DECISIONS BELOW 

6. Gilmour J.'s decision is reported at (2009) 264 ALR 201 and (2009) 76 ACSR 506. The 
Full Court's decision allowing the appeal is reported at (2011) 190 FCR 364, and its decision 
varying its orders is at (2011) 83 ACSR 399. 

10 PARTV. RELEVANTFACTS 

20 

7. By its Order 2.2(a) the Full Court declared that FMG had contravened s.l041H between 23 
August 2004 and 28 February 2005 by engaging in a course of conduct in relation to its own 
shares that was misleading or deceptive, or likely to mislead or deceive investors in it, in that 
on the occasions set out in Schedule A to the Full Court's Reasons, it misrepresented the 
material terms and effect of the "CREC Framework Agreement" .1 

8. By its Order 2.l(a) the Full Court also declared that from 23 August 2004 to 24 March 2005 
FMG contravened s.674(2) in, to put it shortly, failing to notifY the ASX of the material 
terms and effect of the CREC Framework Agreement. 2 Contraventions of s.674(2) -unlike 
contraventions of s.1041H - may result in the imposition of pecuniary penalties: 
s.1317G(1A)(1). 

9. In 2004 FMG had a project, the Pilbara Iron Ore and Infrastructure Project, which involved 
three elements- mining iron ore on FMG's tenements in the Pilbara Region, constructing a 
railway from the mine to a port facility at Port Hedland, and building the port facility at Port 
Hedland: J[1], FC[1]. From early 2004 FMG was negotiating with three Chinese 
government owned bodies, China Railway and Engineering Corporation (CREC), China 
Harbour Engineering Company (Group) (CHEC) and China Metallurgical Construction 
(Group) Corporation (CMCC) concerning the construction respectively of the railway, port 
and mine: J[3]. 

10. Presentations of the Project were given to CREC and CHEC in January 2004 (J[134], [136]). 
30 Meetings between FMG and CREC, CHEC and CMCC took place in April 2004 (J[137]). 

Senior executives and technical representatives of CREC visited Western Australia from 3-6 
August 2004, the events which took place being summarised at 1[145]-[148]. The 
conclusion of matters was the signing of a "framework agreement" on 6 August 2004. As 
required by its cl.5, there was then a formal signing ceremony on 19 August 2004 in China: 
FC[50]; J[149]. 

II. On 23 August 2004 FMG notified the ASX that it had entered into a "binding agreement" 
with CREC to "build and finance" the railway component of the Project: FC[23]. By an 
accompanying media release of 23 August 2004, it said (inter alia) that under the terms of 

1 Similar declarations, albeit relating to a period starting on 5 November 2004 and relating to some only of the 
occasions set out in Schedule A were made in relation to the "CHEC Framework Agreement" and the ~'CMCC 
Framework Agreemenf': see Orders 2.2(b) and 2.2(c). 
2 Similar orders were made, albeit with different commencing dates, in respect of the CHEC and CMCC Framework 
Agreements: see Orders 2.l(b) and 2.l(c). 
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the contract, "CREC will take full risk under a fixed price agreement on the rail project 
which [FMG] proposes be held separate to the parent company, in a new entity called The 
Pilbara Infrastructure (TPI)": FC[25]. CREC approved the terms of the media release: 
J[l53]-[155]. 

12. In October 2004, following negotiations with them, FMG entered into "framework 
agreements" with CHEC and CMCC. CHEC and CMCC required that the agreements be in 
similar terms to the CREC agreement: J[169]. There was again a formal ceremony for the 
signing of the joint statements necessary to make the CHEC and CMCC agreements binding: 
FC[SO]; J[l76]. 

10 13. By letter of 5 November 2004, FMG notified the ASX that it had executed the agreements 
with CHEC and CMCC, and made comments concerning the agreements and their effects: 
FC[27]. There was an accompanying media release of 5 November 2004: FC[28]. CREC, 
CHEC and CMCC were aware of the terms of the media release. None made any complaint 
about its terms before 24 March 2005: J[176]-[181]. 

14. By letter to the ASX of 8 November 2004, FMG gave further information: FC[30]. It said 
that "FMG now has the three important component parts of its Pilbara Iron Ore and 
Infrastructure Project (ie. rail, port and processing plant) covered within three separate 
agreements", that the "aggregate capital cost of the assets covered under the respective 
agreements is estimated at A$1.7 billion" and that all three Chinese companies "will be 

20 working with FMG and the Worley Group within the Definitive Feasibility Study Process to 
establish a firm price which will then be incorporated into a fixed price contract with each 
party". The letter also said that "As contemplated under the respective agreements entered 
into to date, the first stage of work covering design and engineering will allow for the 
confirmation of a mutually agreed set price for embodiment into formal construction 
contracts": FC[30]. 

15. The agreements made no provision for the Chinese contracting companies to have an equity 
interest in the project but, after the announcements in November 2004, CMCC in particular 
(and CREC and CHEC) wished to obtain a majority equity interest in the project: J[713], 
[755]. CMCC became the "point of contact". In January 2005 Mr Ma of CMCC - when 

30 seeking to negotiate for a majority interest - asserted that the CMCC framework agreement 
was only a "MOU". When contested, that assertion was retracted. The judge found that the 
suggestion that the framework agreements were merely MOUs was a "negotiating tactic" and 
it did not represent CMCC, CREC and CHEC's "true view as to the legal effect of these 
agreements": J[762]-[764].3 

16. In late January 2005, CMCC suggested that equity negotiations should not in any way 
obstruct the earlier agreed relationships between the parties: J[768]. In March 2005, at a 
meeting with FMG and CMCC representatives, Mr He of the National Development Reform 
Commission said that he had not previously understood that a majority equity interest was 
unavailable: J[779]. Mr He said that he would "discuss an alternative way of cooperation": 

40 J[780]. Instead of cooperating, however, Mr He caused an article to be published in the 
Australian Financial Review that asserted many negative things including that the Chinese 
entities were not bound under the framework agreements. As Gilmour J found, it was an 
attempt to renegotiate the agreements to obtain a better arrangement: J[52], [53], [798]
[813]; it was a "negotiating tactic" to pressure FMG: J[784]-[789], [807].4 It was only when 

3 This finding was not challenged by ASIC on appeal. 
4 Again this fmding was not challenged by ASIC on appeal. 
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the Chinese entities sought a majority interest that they began to make arguments about the 
legal effect of the framework agreements. 

I 7. At trial ASIC conceded that "as a matter of objective inference, the agreements were 
intended to be legally binding": J[343]. 

18. FMG made a number of other statements about the framework agreements between August 
2004 and February 2005: FC[6], Schedule A to Keane CJ's reasons. Those announcements, 
largely, repeated the point that there were agreements in place to build, finance and transfer 
the infrastructure. 

19. ASIC's pleaded case against FMG as contained in its Further Re-Amended Second 
I 0 Substituted Statement of Claim (ASC) aiieged that it had engaged in misleading or deceptive 

conduct in contravention ofs.1041H on the foiiowing basis: 

20 

(a) the legal effect of the framework agreements, if any, was that the parties had agreed 
to negotiate on certain identified matters, but the Chinese contractors were not by the 
framework agreements obliged to build, transfer or finance the relevant infrastructure 
(see ASC 20, 61 and 65); 

(b) for each agreement, the 16 relevant disclosures made by FMG between August 2004 
and February 2005 represented, or alternatively created an impression, that it had 
entered into a binding contract obliging the Chinese contractors to build, finance or 
transfer the relevant infrastructure (see e.g. ASC 27, 32, 38); 

(c) the representations, or impressions created, were misleading in the circumstances (see 
e.g. ASC 33, 39, 45). ASIC also identified a large number of individual 
representations in the announcements that were allegedly false: see ASC 24-122. 

20. ASIC expressly alleged that in making the disclosures FMG represented or created the 
impression that it had a genuine and reasonable basis for making the relevant statements, but 
that it did not have such a basis because it knew the terms of the agreements and knew the 
matters requiring further agreement between the parties (see e.g. ASC 27(b) and 28( d)). 

21. Gilmour J held that the statements made by FMG as to the agreements and their effect were 
statements which represented FMG's honest belief, and that such belief was reasonably held: 
J[54], [59], [686]. He dismissed ASIC's claim. He did not need to decide FMG's 

30 contention that the impugned statements about the agreements and their effect were correct: 
J[54]. 

22. On ASIC's appeal the Fuii Court held that the agreements were not binding agreements for 
the Chinese companies to carry out the works attributed to them under those agreements, that 
satisfaction of a test of honest and reasonable belief was not sufficient, that FMG had not 
had an honest and reasonable belief, that accordingly there had been a contravention of 
s.104IH and that in consequence, the failure to correct the contravention was itself a 
contravention of s.674(2). The Full Court made the orders of 18 February and 20 May 2011. 

PART VI. ARGUMENT 

23. Application of s.1041H: Introduction. The respects in which ASIC contended that the 
40 various statements were misleading or deceptive or likely to be so are set out in Schedules 1 

to 10 to its Supplementary Notice of Appeal in the Full Court. As is apparent from those 
Schedules the vast majority of ASIC' s contentions tum on the proposition that the 
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framework agreements were not legally binding agreements to build, transfer and finance the 
infrastructure to which each refers. The Full Court erred in acceding to this contention. 

24. The Full Court also erred in its view that, assuming that the agreements were not in fact 
binding agreements, it was not sufficient that they were statements of opinions and belief, 
and that FMG had an honest belief on reasonable grounds that they were correct. 

25. These Submissions deal with the issues in paragraphs 23 and 24 in that order. 

26. Binding agreements to build, f"mance, transfer etc. The Full Court erred in accepting 
ASIC' s contention that the agreements were not binding agreements to build, finance, 
transfer etc.. Its approach was too narrow and did not give sufficient weight to the fact that 

10 the framework agreements were intended to be immediately binding, but expressly 
contemplated that there would be further, more detailed agreements. 

27. "Binding contract" or "binding agreement" means an agreement which would be enforceable 
in litigation between the parties to it, 5 and the enforceability and the meaning of the 
agreements is to be considered as it would be in such litigation. The CREC Agreement is 
used by way of example. 6 

28. It was clear from cl.7 of the CREC Agreement that it was a case where the parties intended 
to make an immediately7 binding agreement, but one which was to be followed by a fuller 
and more detailed agreement not different in intent. 8 The Full Court's decision does not 
sufficiently recognize that agreements of this kind are immediately binding. 

20 29. In particular the Full Court noted (FC [122]) but did not give effect to the principle that, if it 
is apparent that the parties intended their agreement to be binding, courts will seek to give 
effect to that intention. See Meehan v Jones (1982) 149 CLR 571, per Mason J at 589.2; GR 
Securities Pty Ltd v Baulkham Hills Private Hospital Pty Ltd (1986) 40 NSWLR 631 at 
634E per McHugh JA (Kirby P and Glass JA agreeing).9 That approach has been referred to 
in many other cases. 10 

30 

30. Gilmour J was correct in his consideration of this aspect at 1[346]-[352]. As he noted at 
J[343], ASIC accepted that the contracts were intended to be legally binding. Such a 
concession was properly made. It could not be clearer that the parties to the CREC 
agreement intended it to be binding. See: 

(a) cl 7- "This document represents an agreement in itself...". That is the language of 
contract. 

5 This was accepted by the Full Court: FC[26] 
6 As was done in the courts below: 1[281]-[352], FC[l25] 
7 I.E. "inunediately'' on the approval pursuant to c1.5. 
8 This is sometimes described, for brevity, as the fourth category of cases in the Masters v Cameron (1954) 91 CLR 353 
line of cases 
9 In GR Securities at 643 McHugh JA said: 

"However, the decisive issue is always the intention of the parties which must be objectively ascertained from the terms of 
the document when read in the light of the surrounding circumstances. If the terms of a document indicate that the parties 
intended to be bound immediately, effect must be given to that intention irrespective of the subject matter, magnitude or 
complexity of the transaction. (Emphasis added)." 

10 See for example Fletcher Challenge Energy Ltd v Electricity Corporation of New Zealand [2002]2 NZLR 433 at 
445, [58]; 448, [66]; Anaconda at 132-133, [120]; G Scammell and Nephew Ltd v Ouston [1941] AC 251 at 268; 
Attorney-General v Barker Bros Ltd [1976]2 NZLR 495 at 498.49-499.10. Moffatt Property Development Group Pty 
Ltd v Hebron Park Pty Ltd [2009] QCA 60 at [23] Australian Goldfields NL v North Australian Diamonds NL (2009) 
72 ACSR 132 at 136 [7], Giles JAin Tasman Capital Pty Ltd v Sinclair [2008] NSWCA 248 at [29]. 
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(b) cl 5 - "This agreement will become binding ... ". This is language at the heart of 
contract. 

(c) cl 6- A type of"severabi!ity'' clause. Note particularly the words "will not impact 
on the effectiveness of the other clauses". Underlying those words is the notion that 
the "effect" of the "other clauses" is contractual. 

(d) It is called an agreement in Recital B. Recital B uses the terms "offer" and 
"acceptance". These terms are quintessentially those of contract. 

The reasons of the Full Court, however, reflect a reluctance to give effect to the very clearly 
stated contractual intention. It would be a curious result of cl. 7 that the fuller agreement 

I 0 contemplated is simply a fuller agreement to negotiate: compare J[290]. 

31. The Full Court's view that the agreements were uncertain as to subject matter11 should not 
be accepted. FMG contends that they were binding agreements. The subject matter of each 
agreement was identified by the terms of Recital A, and by some of the substantive 
provisions. Any failure to agree on any aspect by the parties could be resolved by applying 
standards of reasonableness, by determinations pursuant to cl 1.2 and cl 2.2.2, or by a 
combination ofboth. 

32. The "Works" are defined in Recital A as "the Build and Transfer of the railway ... for the 
Pilbara Iron Ore and Infrastrncture Project". It was understood that the railway was one of 
the three constituent parts of that Project: see Recital C. It seems absolutely clear that the 

20 parties were aware of what was contemplated in the three aspects of the Project - mine, 
railway, port - at the time of the agreements. 

33. In this regard there are findings at J[134) that in China in January 2004 FMG "delivered a 
detailed presentation of its Project to CREC" and at J[l36) that on the same trip, FMG 
"made a presentation with respect to harbour and dredging works to CHEC". See too the 
observation at J[l3 7) in relation to the later April 2004 meeting. 

34. The events which took place at the visit by CREC officers to FMG in August 2004 also 
support the view that the nature of the "railway ... for the Pilbara Iron Ore and Infrastructure 
Projecf' was well known to the CREC officers. It is plain that at the meeting which took 
place in Australia from 3-6 August 2004, the officers ofCREC were perfectly aware of what 

30 was contemplated as the Works in Recital A. 

35. The Agenda for those days includes Update Presentation, Worley Presentation, CREC 
Presentation, Q&A, PIF Presentation and Data Room. On 5 August there is provision for 
discussion of Financials and "Negotiations for the day". Heyting' s evidence was that the 
CREC officers saw "a multitude of documents" in Australia prior to signing the agreement. 
The judge's findings, at J[ 145]-J[148], about what took place during that visit are important. 
A copy of the PIF Presentation was sent by email to CREC on 10 August 2004. 

36. Of course various matters remained to be determined. The route of the railway, for example, 
depended on obtaining the necessary statutory approval. It also depended on determining the 
order in which mining operations should take place in FMG's mines. 12 The fact that 

40 circumstances might dictate or make desirable some changes in relation to aspects of the 
railway did not mean that the agreement was uncertain. Nor does the fact that there might be 
differences of view as to the precise ambit of the expression used in Recital A. Any 

11 FC[124), [128), [130], [135], [161), [148), [173)-[176), [227)-[228). 
12 It was no objection to there being a binding agreement that the works to be carried out were of some magnitude or 
complexity: see McHugh JAin GR Securities (1986) 40 NSWLR 631 at 634; Moffatt (2009) QCA 60 at [23). It was 
also no objection that an agreement may not itself resolve all matters which may arise in the future. See lpp J in 
Anaconda (2000) 22 WAR 101 at 110, [25) .. 

6 



difference would fall for resolution in a court. 13 In any such proceedings evidence would be 
admissible to identify the subject matter of the agreement. 14 

37. The Full Court (FC[l57]-[159]) adopted too narrow a view as to the use of recitals, 
involving too great a demarcation between recitals and the operative parts of an agreement. 
The judge stated the principles correctly at J[282]. Contracts are to be looked at as a whole. 
Each part reflects on another. Recitals are not excised from the contract for the purposes of 
interpreting it. Sometimes recitals can contain operative provisions. See the discussion by 
Mason J in Ansett Transport Industries (Operations) Pty Ltd v The Commonwealth (1977) 
139 CLR 54 at 72.5-73.5 and the summary of principles as to the use of recitals in the 

10 reasons of Campbell JAin Frank/ins Pty Ltd v Metcash Trading Ltd (2009) 264 ALR 15 at 
102, [379]-[390]. Allsop P at 28, [29] and Giles JA at 29, [ 42] agreed relevantly with 
Campbell JA. 

38. The recitals in the agreement were important. They acknowledged the agreement of the 
parties that CREC had agreed to carry out and complete building the railway and transfer it 
to FMG. They are also definitional. Recital A identifies the "Works", a term used in clll.l, 
1.2, 2.1, 2.2, 3.1 and 4. 

39. Provisions such as those in Recitals A and B can be used in construing other parts of the 
agreement: see Campbell JA's proposition (1) in Frank/ins (2009) 264 ALR 15 at 102, 
[380]. Here Recital A identifies the "Works". Recital B, read with Recital A, should be 

20 regarded as a promise by CREC to carry out "the Build and Transfer of the railway". Recital 
B goes beyond merely setting out the objects of the parties: see Campbell JA's proposition 
(5). In proceedings between the parties, the terms of Recitals A and B could be relied on as 
an admission, or as estoppels preventing a party from asserting the contrary: see Campbell 
JA's proposition (4). 

40. As well as discussions with CREC, FMG also had discussions with CHEC and CMCC in 
relation to the Project. There had been a meeting between FMG and the three companies on 
9 April 2004. That CHEC and CMCC knew what was contemplated by respectively the 
"port related works ... for the Pilbara Iron Ore and Infrastructure Project", and the "mine and 
the process plant ... for the Pilbara Iron Ore and Infrastructure Project", should also be 

30 inferred from their insistence that the agreements with them were required to be on terms 
similar to those in the CREC Agreement. 15 This is particularly so in the light of the findings 
at J[ 405], bearing in mind that the 5 November 2004 media release set out specifically what 
the project was, and what part each Chinese contracting company was to play in it. 

41. It would be extraordinary, it is submitted, in litigation between the parties to the three 
agreements, to allow a party to resile from the statements in Recitals A and B. Any 
differences in view about the content in practice of "the railway", or "the port related works" 
or "the mine and process plant" respectively would be resolved by the court. The terms of cl 
4 also demonstrate an understanding of the nature of the "Works" and of the roles of the 
parties. 

40 42. The other provisions of the agreements reflect the fact that they were binding agreements to 
build, finance and transfer, the relevant infrastructure. 

43. Thus much of the scope of the work in the CREC agreement is identified by c1.2. Clause 
2.2.1 says that the parties are agreed that the further agreement is to include in the "scope of 
work" three matters: detailed engineering design (to Australian Standards), project 

13 See the observations of Barwick CJ in Upper Hunter County District Council (1968) 118 CLR 429 at 436 and of 
Gibbs CJ in Meehan v Jones (1982) 149 CLR 571 at 578. 
14 See e.g. Butt v Long(1953) 88 CLR476 at487, 490; GR Securities (1986) 40 NSWLR at 631. 
15 Heyting, statement at [83], [84], [89]). See also, J[169]. 
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management and scheduling of "the Works", and procurement, construction and 
commissioning of"the Works". The matters referred to in cl2.2.1 must be included in the 
further agreement. The clause also refers specifically on two occasions to the "Works", a 
reference back to the use of the term in Recital A. It is also a reference back to the more 
detailed statement in cl 2.1 of what is included in the Works. 16 The clause, in its first dot 
point, refers to Australian Standards, i.e. it requires the "Detailed engineering design" to be 
to the appropriate Australian Standard. 17 Clause 2.2.2 is discussed below together with 
cl.l.2. 

44. Clause 3 requires that the matters specified in it be included in the General Conditions of 
1 0 Contract referred to in cl 1.1. The security provided for by the first dot point of cl.3 is to be 

the value of the Works. To arrive at that figure requires a determination of the ''value of the 
Works". FMG is to pay 10% of the value of the Works to CREC in exchange for a bank 
guarantee of the same value from CREC. These events are to take place at a very early 
point: see the term "down payment" and also the provision for return of the guarantee in the 
second sentence in the second dot point. The "Remaining payment terms" in cl 3 all require 
a determination of the value of the Works. The General Conditions of Contract must include 
provision for the issue of a Certificate of Practical Completion. The General Conditions of 
Contract must also include "Standard liquidated damages and performance bond clauses". 

45. Determination of appropriate provisions governing the issue of a Certificate of Practical 
20 Completion, "Standard liquidated damages" provisions, and "performance bond clauses" are 

all matters capable of resolution, if necessary, by a court. The court could receive evidence 
of what were appropriate provisions in relation to the works the subject of the agreement. It 
could decide the disputed issues on the basis of what was reasonable. 

30 

40 

46. The last dot point in cl.3, dealing with a warranty period, appears to recognize that there may 
not ultimately be agreement on a warranty period, or on the value of the contemplated bank 
guarantee. That does not mean that the agreement as a whole is unenforceable. Clause 6 is 
against that view, and in any event all that this part of cl 3 requires is that the matters 
referred to in the last dot point are to be included in the General Conditions of Contract. 

47. Clause 3 makes it absolutely clear that CREC is financing the railway. That is so because: 

(a) Prior to issue of a Certificate of Practical Completion, CREC bears all the costs of 
design, management, procurement, construction and commissioning of the Works. 

(b) It is entitled to security from FMG "to the value of the Works": cl 3.1, first dot point. 
Provision of security is a normal aspect of financing. The giving of security to a 
party financing a project does not mean that the secured party is not financing the 
project. 

(c) All that FMG pays prior to a Certificate of Practical Completion is 10% of the value 
of the Works but that is matched by the guarantee by CREC, which is only to be 
returned when 10% of the Works have been completed. The reference in the second 
dot point of cl.3 .1 to agreement of the parties is one to which the principle, that each 
party is required to do all that is necessary to enable the other party to have the 
benefit of the agreement, 18 would apply. 

48. ASIC's claim that the agreement does not say that CREC was financing the railway, should 
be rejected. The reality was that CREC was to bear the cost of constructing the railway. The 

16 And, in the case of rolling stock, what is not. 
17 Australian Standards are referred to also in cl4 
18 Secured Income Real Estate (Australia) Ltd v St Martins Investments Pty Ltd (1979) 144 CLR 596 at 607, GR 
Securities 40 NSWLR 631 at 635. 
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only money contributed by FMG was the 1 0%, but that was itself secured. In the ordinary 
language of commerce, CREC was financing the railway. 

49. Clause 4 is also of some importance. The first sentence provides a time framework. The 
target delivery date for the first shipment of ore "is last quarter 2006". As noted above this 
statement makes it apparent that both parties knew what was envisaged in the Project 
referred to in Recitals A, B and C. The reference in the first sentence to "relevant Australian 
Standards and work practices inherent in this Project" also makes it apparent that those 
matters are to be applied in the performance of the framework agreement. In the event of 
dispute about what were relevant Australian Standards or relevant Australian work practices 

10 inherent in the Project, evidence could be called to identify those Standards or work 
practices. The second sentence of cl 4 is an obligation arising immediately upon the 
agreement becoming binding. It demonstrates that CREC should be regarded as perfectly 
aware of what constituted "the Works". What else could reasonably be inferred from the 
words "such that it will allow CREC to competently expedite its role in the provision of the 
Works"? The reference to "sufficient engineering support" should also be read with the fact 
that the mandatory words of cl 2.2.1 included reference to "Detailed engineering design". 

50. It is in the light of the matters specifically dealt with by c112, 3, 4, 6 and 7 that one goes to cl 
1, headed "FRAMEWORK". The General Conditions of Contract referred to in cl 1.1 must 
make provision for the issue of a Certificate of Practical Completion, standard liquidated 

20 damages provisions and standard performance bond clauses. The General Conditions of 
Contract must also be "suitable for a Build and Transfer type contract". All these matters 
could be determined, if necessary, by a court upon evidence and by reference to the standard 
of reasonableness and appropriateness to such an agreement. 

51. "The Scope of Work to be included in the Contract", as referred to in the second dot point in 
cl 1.1, is already significantly determined by the mandatory provision of cl 2.2.1. The area 
for agreement under this part of cl 1.1 would be to add to that scope of work or, by 
agreement, reduce it. 

52. The subject matter of the third dot point in cl 1.1 - "List of nominated Australian and 
Chinese joint venture partners" -does not bear on the binding nature of the agreements. All 

30 that it provides is that FMG and CREC will jointly develop and agree on a list of such 
persons/bodies with whom they would be prepared to enter into a joint venture or to have as 
subcontractors. There is nothing which requires them to agree on anything more than the 
identity of such persons/bodies. If they are unable to agree on some or all (inability to agree 
on all is, of course, very uulikely) of such persons/bodies, this would not affect the binding 
nature of the agreement. The second sentence of cl 6 would apply in any event. 

53. The fourth dot point in cl 1.1 is "definitive engineering design (to Australian Standards)". 
The parties' agreement must be to relevant Australian Standards. There may be a failure to 
agree on an aspect of such design. That could be resolved by evidence using criteria of 
appropriateness to the task undertaken, reasonableness and relevant Australian Standards. 

40 54. So too could the matters referred to in the fifth dot point of cl 1.1 - "Scheduling of the 
Works". Clause 2.2.1, it may be noted, requires that scheduling of the Works be included in 
the contract. Clause 4 provides a target delivery date for the first shipment of ore and any 
schedule would need to conform to that date. The nature of the work to be carried out is set 
out in cl 2 and the location in which it was to be carried out would be determined by, 
amongst other matters, the route made available by the enactment facilitating the building of 
the railway and other infrastructure. 

55. Scheduling the Works is something which one would expect competent engineers, 
experienced in railway construction, familiar with relevant matters, including those referred 
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to in the first sentence of cl 4, to determine. And, if necessary, for a court to determine any 
area of dispute upon evidence of that kind. 

56. The sixth dot point in cl 1.1 is "Determination of the Value of Works". Arriving at that 
amount gives the figure for the amount of the security, the number of dollars which makes 
up 10%, and the amount of each of the laterpayments.19 

57. Leaving aside altogether the application of cl 1.2, the value of the Works could be 
determined, in the event of disagreement, by persons experienced in costing the cost of such 
railway works and applying an appropriate profit element to it. The fact that the agreement 
itself did not go into detail about the computation of value does not render the agreement 

1 0 uncertain. 

58. The CREC agreement, however, also contains cl 1.2. It recognizes that there may be a 
failure ultimately to agree on matters referred to in cl 1.1. It provides for the manner of 
resolution of that issue. 

59. In the case of the scheduling and value of the Works, c1 1.2 provides that there is to be an 
"Independent review of the schedule and value of the Works". That review must be 
independent, although to be "undertaken by FMG". In practical terms that means that FMG 
is the person entitled to appoint those who are to carry out the "independent review". The 
purpose of the independent review is that any difference of view between the parties on the 
schedule and value of the Works would be resolved by the decision on the independent 

20 review. The judge recognized this: J[279], [318]-[319],[322]. 

60. A contract otherwise lacking certainty may be rendered certain by there being a person 
appointed by the contract to determine the otherwise uncertain matter: Godecke v Kirwan 
(1973) 129 CLR 629: per Walsh J (with whom Mason J agreed) at 642.5, per Gibbs J. at 
645.20 

61. Turning to "Technical peer review" in cl.1.2, the ability ofFMG to appoint a person or body 
to carry out a review of this kind indicates that the purpose of a technical peer review in the 
agreement is to resolve issues which may arise between the parties with respect to the 
matters set out in first four dot points of cl 1.1. 

62. "Technical peer review" in cl 1.2 means more than facilitating the parties' own process of 
30 developing and agreeing complicated technical matters for inclusion by them, if and when 

they agree, in their own contract. The view of the Full Court (FC[l73], [174]) does not sit 
well with the time constraints imposed by cl 4 (and cl 5), and with the need to arrive at a 
"Determination of the Value of Works" at an early point. Those constraints meant that the 
matters in at least the first two dot points in cll.l also had to be resolved expeditiously. The 
manner of resolving those issues, it is submitted, was not by having a "Technical peer 
review" which would result in a non-binding expression of view, but rather by having a 
determination of the issue: 

(a) which is carried out by suitably qualified people; 

(b) who have sufficient qualifications and experience to be regarded as peers; and 

19 The value of the Works thus had to be detennined at an early point, before the down payment. The agreement 
contemplated that the price would be fixed before construction started. 
20 In Cudgen Rutile (No 2) Pty Ltd v Chalk [1975] AC 520 at 536F the Privy Council per Lord Wilberforce, citing inter 
alia Godecke v Kirwan, said: 

"' ... in modem times, the courts are readier to find an obligation which can be enforced, even though apparent certainty 
may be lacking as regards some term such as the price, provided that some means or standard by which that term can be 
fixed can be found." 

To similar effect are the observations in Queensland Electricity Generating Board v New Hope Collieries Pty Ltd 
[1989] Lloyd's Rep 205 (14, Tab 128) at 210 per Sir Robin Cooke. 
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(c) which is carried out on a "review", i.e. a consideration of the issue on which there is 
no agreement. 

63. The Full Court (at FC[173], [174]) treated technical peer review as a concept in isolation 
from its position in the agreement. This was an incorrect approach. FMG would also add 
that the passage quoted at FC[173] is not inconsistent with a technical peer review being 
utilised as a method to resolve differences between contracting parties. 

64. The burden of establishing that the three agreements were not Build and Transfer agreements 
rested on ASIC. The only evidence it adduced to show that Build and Transfer contracts 
were of a particular category different from that in the three agreements was that of Heyting 

I 0 in his statement, at [10], [12]-[13]. It is possible that the BOO or BOOT contracts referred to 
by him would have some similarities to a Build and Transfer contract, but why did ASIC not 
adduce evidence relating to a Build and Transfer contract, if it contended that there was an 
established concept of Build and Transfer agreements into which the agreements did not 
fall? 

65. In reality there was a considerable body of evidence, including evidence from Heyting 
himself, that FMG had entered into a "build and transfer" agreement or "BT contract". See 
Heyting's email of 24 August 2004 to Worley, and the matters referred to at J[l55], [160], 
[51], [153], [177], [397], [401]-[402] and J[413] and [418]. 

66. Further, as is apparent from J[SO], [153], [397], [398], [400], the Chinese contractors did not 
20 dispute the characterisation of the agreements as Build and Transfer agreements. 

67. The views of the Full Court on c1.1.2 give little effect to FMG's right to initiate the processes 
and CREC' s obligation to co-operate in that regard. Those matters suggest that the 
provisions of c1 1.2 were intended by the parties as a means for resolving differences of view 
between them. If it were necessary also to find a "standard" by which they were to resolve 
such disputes, it is also present, for the reasons adverted to earlier. 

68. The views of the function of c1 1.2 advanced above reflect the "Framework" heading to c1 1. 
The framework of the agreement is that the parties are to jointly develop and agree upon the 
matters listed in cl 1.1. The ambit for disagreement in relation to matters in c1 1.1 is reduced 
by the mandatory provisions of c1 1.2 and 3, by the reference to "suitable" General 

30 Conditions of Contract and "Australian Standards" in c1 1.1 and by the time constraints 
imposed by ell 4 and 5. The framework of the agreement is then that, if necessary, areas of 
disagreement are resolved by the application of cl1.2.21 

69. As noted earlier there is also cl.2.2.2. There is a question whether "Technical review'' in c1 
2.2.2 is synonymous with "Technical peer review" in c1 1.2. That may or may not be so. 
Clause 2.2.2 does not include "peer", but the better view is probably that the term in cl 2.2.2 
is likely to mean review by peer review in the sense used in cl1.2. This, however, is purely 
a question of construction of c1.2.2.2. It does not go to whether there is an enforceable 
agreement. 

70. It is submitted that there were binding agreements to build, transfer and finance between 
40 FMG and each of the Chinese companies. In deciding that issue, the Court should apply 

what Mason J described in Meehan v Jones at 589 as the "traditional doctrine that courts 
should be astute to adopt a construction which will preserve the validity of the contract". 

71. ASIC also asserts that the three agreements could not properly be described as build and 
transfer agreements. Underlying the contention is the suggestion that a "Build and Transfer 
agreement" was necessarily one which was a substantial (in length) and detailed document. 

21 And, as Heyting said in his oral evidence: "We had to come up with a mechanism to determine the price and the 
schedule." 
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72. The Full Court also said that "substantial evidence" pointed to the conclusion that the trial 
judge's view of the parties' objective intention was incorrect: FC[l36]. 

73. It relied on Forrest's email of 27 October 2004 to Heyting and Huston: FC[136]. The email 
does not cast doubt on the enforceability of the CREC agreement. Instead Forrest refers to 
Bai from CREC being under pressure to sign a "detailed contract", in addition to the already 
binding CREC "framework agreement". 

74. Negotiating, or identifYing matters for further agreement, does not negate the framework 
agreement: Anaconda Nickel Ltd v Tarmoola Australia Pty Ltd (2000) 22 WAR 101 at 118 
[15], Pagnan SpA v Feed Products Ltd [1987]2 Lloyd's Rep 601 at 619.9R-620.8L. 

10 75. The Full Court relied on negotiations with respect to the "Advanced Framework 
Agreement": FC[137]-[151]. The Full Court said that the parties were not ad idem on the 
value of the works, how it would be funded and the scope of the work because there were 
negotiations about these matters in the drafts of the Advance Framework Agreement. Yet 
CREC recognised the enforceable effect of the CREC agreement in Recital A of its draft: 
FC[139]. 

76. Importantly, the fact of these negotiations does not nullify the effect of the CREC framework 
agreement. They are post-contractual behaviour. They cannot be used to assist the proper 
construction of the CREC framework agreement. 

77. Even though subsequent conduct might be used to determine whether a contract was made at 
20 all, that is not the issue here. The dispute is about whether the framework agreements 

obliged the Chinese parties to build, finance and transfer the infrastructure or whether they 
were enforceable agreements to agree. That issue is determined by construing the 
agreements not by considering post-contractual behaviour. 

78. In any event, the post contractual behaviour is entirely consistent with the agreements being 
binding agreements to build etc. The parties were negotiating the terms of the fuller 
agreement, failing which FMG had the deadlock breaking mechanisms in the framework 
agreements. 

79. The Full Court said that the ongoing negotiations about the issue of the extent of Chinese 
equity in the project emphasised that the agreements were preliminary: FC[152]. Those 

30 negotiations did not negate the binding nature of they agreements because the 3 agreements 
did not deal with equity at all; they were agreements for the contractors to build, finance and 
transfer. 

80. Binding agreements to build etc. Summary. Annexure B lists the statements impugned 
by ASIC, as set out in the Schedules to its Supplementary Notice of Appeal in the Full 
Court. Annexure B also contains, in short form, FMG's responses to each of those 
contentions. 

81. Honest and reasonable belief. Even though the Full Court, contrary to the above, held that 
there were not binding agreements to build etc. the infrastructure, it should yet have held that 
FMG genuinely and reasonably believed that was the position, and did not contravene s 

40 1041H. 

82. A statement about a matter may for example be reasonably received as an expression of 
honest belief(eginn Leisure Industries Pty Ltdv D F McCloy Pty Ltd (1991) 28 FCR 151 at 
166-7) or as an honest statement with a reasonable or rational basis ( eg Tobacco Institute v 
AFCO (1992) 38 FCR I at 25-7, 45-8) or as a statement warranting the truth ( eg SWF Hoists 
and Industrial Equipment Pty Ltd v SGIC (1990) ATPR 41-045 at 51,606-08). The 
statement has to be considered in all of the relevant circumstances: Butcher v Lachlan Elder 
Realty PIL (2004) 218 CLR 592 at 604 [37]; Campbell v Backojjice Investments Pty Ltd 
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(2009) 238 CLR 304 at 321 [32], 341 [102]; Miller & Associates Insurance Braking PIL v 
BMW Australia Finance Ltd (2010) 241 CLR 357 at 368 [14]-[15], 384 [91]. 

83. As the Court recognised in Butcher v Lachlan (2004) 218 CLR 592, even an unqualified 
statement may not be misleading if untrue if a reasonable recipient would not have 
understood it as warranting the truth. 22 

84. If the statement was made to the public or a section of the public, the issue may also be 
whether a reasonable member of that class of people was misled by the statement: 
Campomar Sociedad, Limitada v Nike International Ltd (2000) 202 CLR 45 at 85 [102]
[1 03]; Butcher v Lachlan at 604 [36]. 

10 85. In Global Sportsman Pty Ltd v Mirror Newspapers Pty Ltd (1984) 2 FCR 82 at 88, it was 
held that a statement of opinion "identifiable as such" conveys no more than an opinion is 
held and "perhaps that there is a basis for the opinion". A statement of opinion will be 
"identifiable" as such even when no express 3ualification accompanies the statement, if the 
statement is intrinsically a matter for opinion. 2 

86. A statement of opinion may be found, in the whole circumstances, also to contain an implied 
representation that there is a reasonable or rational basis for the opinion: eg Bateman v 
Slatyer (1987) 71 ALR 553 at 559; RAJA Insurance Brokers Ltd v FA! General Insurance 
CoLtd(1993)41 FCR 164at 165-7,172-5. 

87. General law discussions with apparent hard and fast rules about the supposed way in which 
20 statements (in different contexts) about the terms or effect of a legal document would be 

received are not definitive: RAJA at 166. The issue should be determined contextually 
without pre-conception: eg Demagogue PIL v Ramensky (1992) 39 FCR 31 at 37-41. 
Statements as to the contents of a legal document may sometimes be treated as a statement of 
fact, but the trial judge was correct (J[684]) in saying "As an objective matter, an assertion as 
to the meaning and legal effect of an agreement is necessarily the product of an opinion 
formulated to that effect." 

88. Further, the judge was correct and correctly applied the law when he concluded that a 
reasonable reader would have expected FMG to have a genuine and reasonable basis for its 
announcements: J[685]. Considering the issue objectively and in all of the circumstances, a 

30 reasonable reader would have treated the announcements in that way, and not as statements 
asserting a categorical fact about the agreements. 

89. Accepting the announcements were made by a public company on serious occasions may 
only necessitate that they would have been treated by the reader as having a reasonable basis 
and not as asserting a categorical fact. In this case any implied representation would have 
been that FMG had a reasonable basis for the announcements of mixed opinion and fact, and 
was not as to a categorical fact. 

90. For example, a reasonable recipient would have understood the announcements as conveying 
that FMG believed that the Chinese entities had agreed to fund 90% of the construction costs 
of the infrastructure. This would have been received as information of a "break through" 

40 because at that time one of the real issues for FM G was its ability to raise finance to proceed 

22 Thus, it was there held that a suburban real estate agent does not warrant the correctness of a survey diagram and does 
uot mislead if there are inaccuracies in it. 
23 As French J explained in Inn Leisure Industries 28 FCR at 167, "A representation oflaw maybe made in different 
ways which send different messages to the recipient. It may do no more than convey what is, on the face of it, the 
untutored opinion of the representor. As such, it would be unlikely, if wrong, to constitute misleading or deceptive 
conduct. If the represented opinion were not in fact held by the representor, then that would be a misrepresentation of 
fact and able to be characterised as misleading or deceptive conduct." 
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with the Project. Also, where completion of the PFS, the pre-feasibility study, and the 
commencement of the DFS had been announced, a reasonable recipient would have 
understood that FMG believed that the Chinese entities had committed to build etc the 
infrastructure even though all the detail of the Project had not yet been finalised. The 
announcements would have been understood as indicating FMG's belief that the Chinese 
entities had committed their financial might to the Project even before the Project's 
feasibility had been finally determined. 

91. The Full Court's decision on this issue, commences at FC[99]. It commenced on a wrong 
footing. FMG was not asserting a belief that the framework agreements "could arguably be 

I 0 regarded as having" the effect of obliging the Chinese contractors to build, finance and 
transfer the relevant infrastructure. Rather it was asserting that it believed that the three 
agreements had the effect of obliging the Chinese Contractors to build, finance and transfer 
etc, and that that belief was a reasonable one. 24 

92. The Full Court's consideration of the matter by reference to "distribution of risk of loss" -
FC [114]-[116]- means that a court will approach the application ofs.1041H by reference to 
a predisposition against the maker of the statement. The true question is simply whether in 
the circumstances the statement was misleading or deceptive, or likely to be so. 

93. The announcements were not likely to mislead or deceive - FC[116], [215] - because in 
context they would have been understood by a reasonable recipient as conveying that FMG 

20 reasonably believed that the Chinese entities had committed to build etc the infrastructure. 

94. As the trial judge found, FMG honestly and reasonably believed that the agreements were 
binding agreements to build etc the infrastructure: J[54], [59], [353]-[465]. The onus was on 
ASIC to prove that FMG had contravened s 1041H and ASIC failed to do so. The Full Court 
incorrectly held that FMG had misled etc, by incorrectly characterising the announcements 
as statements of historical fact, rather than by evaluating the evidence as a whole. 

95. Gilmour J.'s findings that FMG and Forrest held an honest and reasonable belief, on the 
other hand, were based upon a comprehensive evaluation of the evidence. He considered the 
business records of FMG and the evidence of several of the lay witnesses called by ASIC, 
who were predisposed against .FMG. 

30 96. As noted earlier, in early 2004, FMG had meetings in China with parties including CREC: 
J[134], [138], [146]. CREC said that it had the intention and the capacity "to bring their own 
finance" to the project, that it had been in contact with CHEC and CMCC and that both 
companies were waiting for CREC to take the lead into FMG's project. CREC appeared 
anxious to do the project, with a view to giving itself standing in a first world country: 
J[137]-[138]. See too J[145]. 

97. Following execution of the agreements, the Chinese contractors acted as if they "shared 
FMG's view" (J[396]) as to the obligations contained in the framework agreement. On 19 
August 2004, FMG and CREC in China signed the joint statement binding the parties to the 
CREC framework agreement: J[l49]. CREC made it clear that the FMG project was a 

40 significant one, and that it dove-tailed nicely with its strategic development: J[149]. CREC 
said it was "fully confident about its capacity to build a heavy axle load railway in the 
Pilbara. Photographs were taken. The signing ceremony was a high level, serious, and, by 
Chinese custom, solenm occasion: J[149]. Qin accompanied Forrest downstairs from the 

24 This was apparent from the use of the word "binding" before "contract". The use of that word would have been 
suggestive to a reasonable recipient that FMG was announcing its reasonable and honest view of the agreements that 
had been made. 
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exhibition hall to have more photographs taken together to, as Qin put it, "solidify the 
marriage": J[50], [149], [405]. 

98. The position was the same with the CMCC and CHEC framework agreements. A formal 
ceremony was held on 5 November 2004, for the signing of the joint statements necessary to 
make the agreements binding in accordance with their express provisions. The ceremony 
was held at the Australian embassy in Beijing. A formal programme was prepared, 
announcing numerous eminent speakers and the presence of various Chinese officials, 
including NDRC. Photographs were taken: J[l76], [ 405]. It is clear that the occasion was 
one of formality for a serious matter. 

10 99. FMG provided each of the Chinese counterparties with a copy of the proposed media 
releases which contained prominent language that the Chinese entities had entered into a 
binding build and finance contract (or similar terminology) in respect of each component of 
the infrastructure. The judge correctly inferred that CREC had approved the material 
wording used in the media release to describe the framework agreement: J[50], [155], [398], 
[400]. In respect of the other 2 agreements, the judge found that CHEC and CMCC were 
aware of the terms of the proposed media release (which FMG had freely distributed at the 
signing ceremony), and as they did not object, it was inferred that they were satisfied with 
FMG's characterisation of the agreements: J[l77], [181]. 

100. CREC's conduct, in the period following the 19 August 2004 signing ceremony, was 
20 consistent with there being a concluded agreement of the relevant kind. Thus in a 

memorandum of understanding signed with Barclay Mowlem on 1 September 2004, CREC 
acknowledged that it "has entered into an agreement with FMG on 19 August 2004 for the 
build and transfer of the (construction of new railway infrastructure) Project": J[l55]. Also 
on 7 September 2004, CREC raised objection to FMG making direct contact with the 
Chinese railway equipment suppliers due to the existence of the framework agreement. 

101. On 13 October 2004 Zhang from CREC wrote to Heyting at FMG and gave assurances that 
CREC would implement the project with Barclay Mowlem. CREC was intent on performing 
the agreement: J[ 403]. 

102. As the judge said at J[ 414], had it been the case that Forrest on behalf of FMG was saying 
30 one thing publicly about the obligations of the framework agreements and believed 

something different privately, then one would have expected that to emerge from a 
consideration of the internal documents of various kinds within FMG. No such difference is 
evidenced, and to the contrary, the documents reinforce the view as expressed in the public 
statements. 

103. FMG's board minutes of 27 August 2004 record that "a key topic was the binding agreement 
signed with [CREC] whereby CREC will deliver a fully commissioned iron ore railway on a 
fixed price fully warranted basis". The judge found that the minute evidenced the board's 
consideration that the agreement was binding, and was not expressed to be conditional 
J[415]-[416]. 

40 104. FMG's external communications similarly reflected the belie£ On 2 September 2004, 
Catlow wrote to GE Commercial Finance to pursue the financing of the 10% payment 
required by the 3 agreements. Similarly, on 10 September 2004, Catlow sent an email to a 
third party noting the distinction between an MOU (FMG's letter of intent with a Chinese 
steel mill) and "the binding Framework Agreement we signed with CREC" and attached the 
documents. 

105. In finding an honest and reasonable belief, the judge also relied on the evidence of Heyting 
and Kirchlechner, two former senior executives of FMG, who were called by ASIC. The 
only reason for ASIC to call these witnesses was to seek to expose the divergence between 

15 



their own views of the agreements in question and those expressed by Forrest and FMG 
publicly: J[ 424]. This failed. 

106. The judge found that it was FMG's aim to negotiate the scope and general terms for a build 
and transfer contract for the railway, not an MOU: J[l40]-[142]. Heyting, FMG's project 
manager and the draftsman of the contract, gave evidence that in preparing the draft 
framework agreement and to improve its enforceability, he wanted the document to record 
an offer by one party and an acceptance by the other, knowing these to be essential elements 
of a contract: J[l42], [429]. Heyting gave evidence that CREC had made an oral offer to 
execute the relevant works, and that this was reflected in the recitals: J[143]-[144], [ 429]. 

10 CREC remained anxious "to do" the project according to Heyting: J[146]. 

107. In numerous correspondence and reports written by Heyting during the period August to 
November 2004, he referred to one or other of the 3 agreements as BT contracts or the like. 
The judge's detailed reasons at J[ 424]-[ 449] refer to a volume of evidence on this issue 

108. Kirchlechner, in cross-examination, agreed that the opening paragraph ofFMG's 23 August 
Media Release, referring to CREC's execution of a binding agreement to build and finance 
the railway, accorded with his understanding of what had occurred at the joint statement 
signing ceremony in Beijing: J[ 427]. 

109. As the judge discussed at J[463], [464] documents entered into by FMG contemporaneously 
with the CREC agreement showed a clear understanding of the difference between 

20 agreements immediately binding, and agreements to negotiate a later, legally binding 
agreement 

110. During November 2004, CREC provided its own draft of a fuller agreement, entitled "Build 
and Transfer Framework Deed". As noted at J[458], CREC proffered recitals stating among 
other matters, that "A. By a Framework Agreement dated 6 August 2004 ... FMG accepted 
CREC's offer to carry out and complete the build and Transfer of the railway (The 'Works') 
as defined in clause 4 for the Pilbara Iron Ore and Infrastructure Project ('The Project') upon 
the terms and conditions there set out ('Framework Agreement')." This this was powerful 
evidence that CREC regarded the CREC framework agreement as a binding build and 
transfer agreement for the railway: J[ 459]. 

30 111. Further, as the judge found, Peter Huston, an experienced lawyer, had become FMG's in-
house lawyer in early October 2004 and had been specifically charged by Forrest with the 
responsibility of overseeing FMG's agreements for enforceability: J[370]-[373], [389]. 
Huston was involved in preparing the 8 November 2004 letter to the ASX and its earlier 
draft: J[374], [379], [389]. He also attended a meeting with the ASX in respect of the 5 
November 2004 ASX release, and the further release to be made by FMG. The judge's 
findings that Huston had reviewed the framework agreements and the 5 November 2004 
letter, and acted in a manner consistent with the position that the framework agreements 
were legally enforceable build and transfer contracts, were entirely appropriate. 

112. Finally, as noted by the judge at J[l53], at no point before the publication in the AFR on 24 
40 March 2005 did CREC or any other Chinese entity or person state that the disclosures made 

by FMG that the framework agreements were legally binding, were in any way inaccurate. 

113. As the judge found, the assertion by the Chinese parties reported in the AFR article that the 
framework agreements did not impose on them any legally binding obligations was "a 
stratagem" and a "blunt commercial tactic" to obtain majority control ofFMG: J[52], [775]. 
It did not represent their true view as to the legal effect of the framework agreements: J[764]. 

114. Even after the publication in the AFR, CREC provided a letter to FMG on 29 June 2005 
confirming its intention "to meet the obligation of the existing Build & Transfer Agreement 
dated 6 August 2004 for FMG Project" and its intention to undertake the design and 
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engineering works with FMG in July 2005: J[795]. The judge also referred at J[412] to a 
meeting involving FMG and CMCC on 7 September 2005 where CMCC's chairman insisted 
that the agreements "were in fact binding". 

115. Therefore, the business records of FMG, along with the evidence of the witnesses at trial, 
fully support the judge's findings that FMG and Forrest held an honest and reasonable 
believe that the framework agreements contained binding obligations on the Chinese 
contractors to build, finance and transfer the relevant infrastructure. 

116. The Full Court did not consider all of the evidence but referred very selectively to aspects of 
it. It relied only on three matters in making adverse findings concerning the beliefs of FMG 

10 and Forrest, namely, Forrest's 27 October 2004 email: FC[l36]; the Advanced Framework 
Agreements: FC[l37]-[152]; and (in the context only of the case against Forrest) his 
comment at the press conference of 23 August 2004 as to the price of the railway being 
"confidential, but ... competitive" FC[l94]. There was no principled basis on which Gilmour 
J. 's view on honest and reasonable belief should have been set aside. 

117. Section 674(2). The Full Court held that once it appeared that FMG's statements 
contravened s.1041H, FMG, having made misleading statements to the ASX, was obliged by 
s.674(2) to correct the position: FC[l81], [189]. That approach was erroneous. It fails to 
have regard to the specific elements of s 674(2). 

118. Section 674 imposed an obligation on FMG, a listed disclosing entity, to comply with the 
20 continuous disclosure obligations contained in the ASX Listing Rules. In particular, 

s 674(2)(b) imposed an obligation on FMG to notifY ASX if it had information that "those 
provisions" (ie the ASX Listing Rules) required FMG to notifY ASX. 

119. Listing Rule 3.1 provides that once an entity is or becomes aware of any information 
concerning it that a reasonable person would expect to have a material effect on the price or 
value of its securities, the entity must immediately tell ASX that information. 

120. Listing Rule 19.12 defines "aware" for this purpose. It provides that an entity becomes aware 
of information if a director or executive officer has, or ought reasonably to have, come into 
possession of the information in the course of the performance of their duties as such a 
director or officer. 

30 121. The material price sensitive information ASIC which claimed FMG had to disclose was 
information that the 3 agreements were not enforceable to oblige each of them to build, 
finance and transfer the infrastructure. 

122. The judge found as a fact that ASIC had not proven its case that FMG, through its directors 
and officers, were aware or ought reasonably have had information that the three agreements 
were not enforceable to build, finance and transfer the infrastructure: J[465]-[467]. To reach 
that conclusion, the judge considered the evidence as a whole and in detail, as explained and 
summarised above. 

123. The Full Court did not conduct any close analysis of the judge's findings. Rather, it appears 
to have inadvertently disregarded the issue of the need to show "awareness" as a step in the 

40 conclusion that s 674(2) was contravened. 

124. Unlike s 1041H, an extra element needs to be shown under s 674(2). FMG, through its 
officers, had to actually possess or reasonably should have possessed information that the 3 
agreements were not enforceable. 

125. The Full Court attempted to reach its conclusion that s 674(2) had been contravened by 
asserting that FMG did have possession of information about the contents of the 3 
agreements: FC[l85]. 
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126. A person who has information about the contents of a legal document, but with, for example, 
an incorrect yet reasonable belief about its legal effect, cannot be said to be in possession of 
information about the true status of the contents of the document. Put another way, if a 
person knows of the contents of a legal document and reasonably but erroneously believes it 
has a particular legal effect, the person cannot be said to be "aware" of the materiality of the 
contents of the legal document unless the person knows or should know that its belief is 
erroneous. 

127. Because FMG, through its officers, reasonably and honestly believed that the framework 
agreements were enforceable agreements to construct the infrastructure, the fact that they 

10 knew of the contents of the framework agreements as well, would not have made the 
contents material for disclosure. Unless FMG knew or should have known that the 3 
agreements did not bind the Chinese entities to construct the infrastructure, the Full Court 
could not have concluded that FMG was aware of material information, regardless of its 
awareness of the contents of the agreements. 

128. Where FMG reasonably believed the 3 agreements were enforceable, based on the judge's 
positive findings, knowledge by it of the contents of the 3 agreements could not have obliged 
it to notify ASX of the contents of the 3 documents. FMG was thus not in possession of 
information to make it aware of the price sensitive nature of the contents when it reasonably 
believed the documents were enforceable agreements to build the infrastructure. 

20 129. ·The Full Court erred in concluding that FMG contravened s 674(2) without addressing the 
issue and incorrectly assuming that FMG was aware that the 3 agreements were 
unenforceable. 

130. As explained above, the conclusions at FC[194] cannot stand because the Full Court failed to 
address Gilmour J.'s comprehensive analysis of the facts. 

PART VTI: LEGISLATION 

131. Relevant legislation is attached. 

PART VIII: ORDERS SOUGHT 

132. FMG seeks the following orders: 

(1) Appeal allowed with costs. 

30 (2) Set aside orders 1, 2.1, 2.2, 2.4, 3 and 4 of the Full Court of the Federal Court of 

40 

Australia made on 18 February 2011 and as varied on 20 May 2011 an , in place 
thereof, order that the appeal to that Court be dismissed with costs. 

Dated 27 October 2011 

D F Jackson QC 
Tel: 028224 3009 

Fax: 02 9233 1850 
Email: jacksonqc@sevenwentworth.com.au 

B Dharmananda 
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ANNEXURE A 

APPLICABLE STATUTORY PROVISIONS 

(A) Relevant provisions as at the relevant point in time 

The relevant announcements were made between 23 August 2004 and 28 February 2005. That 
is the time in question for the purposes of the appeal for all relevant provisions of the 
Corporations Act 2001 (Cth) and the ASX Listing Rules. The statutory provisions set out 
below are still on force, in the form reproduced below, at the date of making these 
submissions. 

(i) Corporations Act 2001 (Cth) 

Chapter 6CA- Continuous disclosure 

Continuow. dhdosw-e C"b~ple1· 6CA 

SectiC>n 674 

Chapter 6CA-Continuous disclosure 

674 Continuous dhdosure-lhted disclosing entity bound by n 
disclosure ret]Uirement in murket listing rules 

Obligation ro disc/me in accm·dance n"itlr listing nrles 

(l) Subsection{:!) applies to a listed disclosing entity ifpwvisioll5 of 
the listiug mles of a listing: mnrket in rel:nion to that entity requir.:
the entity to notify the market operator ofinfN1nmion ~bom 
specified events or matters as they arise fOr the ptuvose of the 
opemtor making.thnt infomwtion available to particip.mts in the 
market. 

(2) If: 

(a) tills subsection ~pplies to a lhted disclosing: emity: attd 
(b) the entity has inJOnnation that those provisions reqnire the 

entity to notify to the mnrket OJlerator; and 
(c) thm infOnnation: 

{i) is DOl generally avail:~ble; and 
(ii) is information rhat a reas~)nable person would expect. if 

ir were generally available. to have a mmerial effect on 
rhe plice or value of ED securities ~,fthe entity: 

the entity mustuotify the mnrket operator of that i.nfonn.1ti.on in 
nccordance with those provision~. 

Not~ 1: Fo.itur<: to ~Otllj.>i}· with thi> \Ubl.<:ctiou ;, ~n o!T.etl.:~ (>tc ;ub>cctiou 
1311\l)). 

Note~: Th.i' "'b\ecti"" ;, at•o o ~i\'il P""·'lty pro,-i.inn (•oe '"~tion 13 l"'E.' 
For •·dieffmm liability too ci,;il pemolty relating to thi.• mb•e~tioo1. 
1ee se~tiou 13175. 

Note 3: Au iufrin~meol notioe may be i"ued fo1· o.n alle~e<l conn•wenti<>n oi 
thi• '"b'e.::ti;:ttl. >e<: .oetion 1.1 17DAC. 

(2.>\.) A person who is involved in a listed discksing entity's 
cont:mvemion of subsection (2) contravettes tltis subsection. 

N..re 1: 1hi~ "'b•eotion ;, a ei•ilpeunltypro;~,;,, {;e.: •o.:tion 1317£). Fo1· 
Klicffroru liability to J d~·il p<'Ualty rcL~ting to:> thi; "'b'c~tiOtl. "'' 
<ection 13175. 

Kotc 2: So.:•ion 79 cletineo iN>'(>h-rtl. 

Cmporatiom; Act 2001 255 
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Chapter 6CA Continuous disclosm·e 

Section 67 5 

(2B) A person does not contravene subsection (2A) if the person proves 
that they: 

(a) took all steps (if any) that were reasonable in the 
circumstances to ensure that the listed disclosing entity 
complied with its obligations under subsection (2): and 

(b) after doiag so, believed on reasonable grounds that the listed 
disclosing entity was complying with its obligations under 
that subsection. 

(3) For the purposes of the application of subsection (2) to a listed 
disclosing entity that is an undertaking to which interests in a 
registered scheme relate, the obligation of the entity to notifY the 
market operator of info1mation is au obligation of the responsible 
entity. 

(4) Nothing in subsection (2) is intended to affect or limit tlre 
sihmtions in which action can be taken (otherwise than by way of a 
prosecution for an offence based on subsection (2)) ia respect of a 
faihu·e to comply \~.rith provisions refened to in subsection (1). 

Obligation to make pro1•isions of listing r"les available 

( 5) If the listing mles of a listing market in relation to a listed 
disclosing entity contain provisions of a kind referr-ed to in 
subsection ( 1 ). the market operator must ensme that those 
provisions are available. on reasonable tenns, to: 

(a) the entity: or 
(b) if the entity is anrmdettakiag to which interests in a 

registered scheme relate--the lUidertaking's responsible 
entity. 

Note: Failure to comply with this subsection is au offence (see subsection 
1311(1)). 

675 Continuous disclosure-other disclosing entities 

(1) This section applies to: 

256 

(a) a listed disclosing entity if: 
(i) there is only one listing market in relation to the entity 

and the listing niles of that market do not contain 
provisions of a kiad refen·ed to in subsection674(1): or 

(ii) there is more than one listing market in relation to the 
entity and none of those markets have listing niles that 

C01porntions Act 2001 
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Continuous disclostu·e Chapt£>r 6CA 

Section 675 

contain provisions of a kind refened to in subsection 
674(1); or 

(b) an unlisted disclosing entity. 

(2) If the disclosing entity becomes aware of infonnation: 
(a) that is not generally available; and 
(b) that a reasonable person would expect, ifit were generally 

available, to have a mate1ial effect on the price or value of 
ED secmities of the entity; and 

(c) either: 
(i) if those secmities are not managed investment 

products-the infonnation is n~t required to be included 
in a supplementary disclosure doctunent or a 
replacement disclosme doctmtent in relation to the 
entity; or 

(ii) if those secmities are 1nanaged investment products
the information has not been included in a Product 
Disclosure Statement. a Supplementmy Product 
Disclosme Statement, or a Replacement Product 
Disclosure Statement, a copy of which has been lodged 
with ASIC: and 

(d) regulations made for the pmposes of this paragraph do not 
provide that disclosure under this section is not required in 
the circumstances; 

the disclosing entity must, as soon as practicable. lodge a docmnent 
with ASIC containing the infommtion. 

Note l: Failure to comply ·with this subsection is an offence (see subsection 
1311(1)). 

Nore 2: This subsection is also a civil penalty provision (see section 1317E). 
For relief from liability to a civil penalty relating to tills subsection. 
see section 13175. 

Note 3: A.n infringement notice may be issued for an alleged contravention of 
this subsection. s.::e section 1317DAC. 

Note 4: Subsection (2) has an extended operation in relation to disclosing 
entities that have made n:cognised offers of sectui.ties under Chapter 8 
(see section 1200K). 

(2A) A person who is involved in a disclosing entity's contravention of 
subsection (2) contravenes this subsection. 

Note 1: This subsection is a civil penalty provision (see section 131 iE). For 
relief from liability to a civil penalty relating to this subsection. see 
section 131iS. 

C01porations Act 2001 257 
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Chapter 6CA Continuous disclosme 

Section 676 

Note 2: Section 79 defines itn•ob·l?d. 

(2B) A person does not contravene subsection (2A) if the person proves 
thatthey: 

(a) took all steps (if any) that were reasonable in the 
circmnstances to ensme that the disclosing entity complied 
with its obligations rmder subsection (2); and 

(b) after doing so, believed on reasonable grormds that the 
disclosing entity was complying with its obligations rmder 
that subsection. 

(3) For the pmposes of the application of this section to a disclosing 
entity that is anrmdertaking to which interests in a registered 
scheme relate: 

(a) the entity is aware ofinfonnation if, and only if. the 
responsible entity is aware of the infonnation; and 

(b) the obligation of the emity to lodge a docrmrent under 
subsection (2) is an obligation of the responsible entity. 

676 Sections 674 and 675-when information is generally available 

(I) This section has effect for the purposes of sections 674 and 675. 

(2) Information is generally available if: 

258 

6209915/2 

(a) it consists of readily observable matter; or 
(b) without limiting the generality of paragraph (a), both of the 

following subparagraphs apply: 
(i) it has been made known in a manner that would. or 

would be likely to. bring it to the attention of persons 
who colllillonly invest in secmities of a kind whose 
price or value might be affected by the infonnation: and 

(ii) since it was so made known, a reasonable period for it 
to be disseminated among such persons has elapsed. 

(3) Information is also generally available if it consists of deductions, 
conclusions or inferences made or drawn fi·om either or both of the 
tbllowing: 

(a) information refened to in paragraph (2)(a): 
(b) information made known as mentioned in 

subparagraph (2)(b)(i). 

Corporations Act 2001 
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Section 677 

677 Sections 674 ancl675-material effect on price or value 

For the pmposes of sections 674 and 675, a reasonable person 
would be taken to expect information to have a material effect on 
the price or value of ED securities of a disclosing entity if the 
information would, or would be likely to, influence persons who 
colllillonly invest in secmities in deciding whether to acquire or 
dispose of the ED secmities, 

678 Application of Crimiual Code to offences based on subsection 
674(2), 674(5) or 675(2) 

6209915/2 

The Criminal Code applies to an offence based on subsection 
674(2), 674(5) or 675(2), 

Note 1: Chapter 2 of the Criminal Code sets out the general principles of 
criminal responsibility. 

Note 2: For the meaning of offence based 011 a provision, see the definition in 
section 9. 
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Section 1041 H- Misleading or deceptive conduct 

Chapter 7 f-i:um.c:i:tl ~n"'ic~ :md markets. 
Part 7.10 Ma-k~t :::!lli.:!cnd~: and ot:hs:p1-oh!.O:ted conduct relating co fin2nci.U 
p1·cduc~ ;md fi:IunciaJ ::et"".O::ce:;, 
Dhi.-don 2 The pr·::>hi"oitaci. ccnd:;.-::'i: (other ~Jn;::&r tr;;.tlillg proh:biti.vll$) 

Section 1G~1H 

{b) kuo~i\ill by ihe pers.cn to b.:- dishone':i':: according to me 
s::audard:: of ordinary people. 

lO·HH ).Iis!eading or deceptil•e conduct (chilliabilitr only) 

496 

6209915/2 

(1) A person ::nus.t not, in dri:; jurisdiction, engage in conduct, in 
relation to a 5nancial product or a financial senice= tb.a: is 
misleading or decepti've or is likely to tislead or deceive. 
Not~ 1: F;:.i!:t:rE m .::c·n:p:y ·.\iU 6::.;: s-cb:o::don js oot :l!loJ~&:::. 

)iot-<!2: :!'ai:.ue:to comp~y'.".itlW st:C..:e:tion~·:;::::~d to ::::r.:i!bbilityt:!!.d.<:-.r 
~::ri~ 10-;ll :o::J..i:ui:s; O!l, :l!l.drelieffr·~1!1, l:iaCill:y"JDder il:lt 
~:::ri~ s:ee:Dh"isk·:J.4. 

(2) The ref€reuce in .mbs~c::icn (1) !O engaging in conduct in relation 
to a finmc:ial product include'3 (bm i:; not Iimi:ed to) my of th-e 
following: 

(a) dealing in a iiuancial produ~t; 
(1>) •.;ithout limiting paragraph (a): 

(i) i<<>ring a financial product; 
(ii) publishing a notice in relation :o a financial pre-duct; 
(ii!) Clakin.£". or m..1king an cvah1ation of. an offer l.Dlder a 

tal:eo1.;.~ bid cr a ;eco:nmendation r~lat:ing to such an 
offer; 

(iv) applying to become a s:andard eUlp!oyer-=:p:msor 
(\\rithln :hoe n:eruring of the S!peratiiiua.tio~l Indu.s'Dy 
(Supervi.rfon) Act 1993) of a superannuation entity 
(urithin fue ~aning of that Act); 

(7;) pe~tting a penon to become a standa:d 
employer-sponsor (,_..-iiliin the meanlllg of the 
Superanmwrion h1d1utry (Supervisionj Act 1993) of a 
=.;uperannuation entity ('vitbin the n:-eanlng of that Act); 

(;i) a trnstee of a .=mperannuation en:ity (within t!le meaning 
of ilie SupEiramJUazton Industty fS'ripEin=isionj Act 1993) 
dealing \\"ith a beneficiary of t~at entity a=: such a 
beneficiary; 

(ti.i) a !n1stee of a ;_;uperam:mation en:i.t:·t (within t!ie meaning 
of the Srperammation!JJdum:r (Supervision.) Act 1993) 
dealing with. m e~loyer-spomor (·i~,oithin the n:eaning 
of that Act), or an a'3sociate- (\\rithin the n:eaning of :hat 
Act) of an e:nployer-spon::;or. of :hat entity as such an 
e!Uployer-sponscr or as'::ccia:e; 
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F!tla::.cia} ~a"'.:i.::e~ ~ m:ukets Chapter 7-
}.,fa'k:'="t ollz.::oud.uct and other proh:bited cc-::dttct relating to :fi:nmci~i pro&..:~-:s and 

finmcial. ::;~n-:ce::; Part 7.10 
The pi-ohibited conduct (ctha th::n :U:,.ida- tra•:iin.g prc-:hibit:ons) Dh·hion ! 

Section 10~ 1I 

(viii) applying, on behalf of an ~ployee- (1.vi:hin the meaning 
of the R.f' ... i'irem!!nt .Sarings Accounts Act 1997}~ for the 
e;:nplcyee to becon:e tbe holder of an RSA produc::; 

(b::) an RSA protider (u.itnin ilie ~acing of dle Retirement 
Savings Accounts Act 1997) dealing'n>ith an employer 
(...-vithin the n:er~g of that Act)~ cr an a:;5ociate (v~irhin 
the mea!llng of that Act) of an en:ployer, ·who make:; m 
application, en behalf of m employee (within t!le 
meaning of that Jl....ct) of the employer, fer the e::nployee 
to beccn:e ilie. holder of an RSA p:oduct, .i:; such an 
e~ployer; 

(x) canying on negotiation'S, or making a:rrangements, cr 
doing any other act, prepm:ory to, or in any ~.~:ay 
rehted ~o, an aeti:T.:ity covered by an.y of 
mcpxragraphl (i) to (ix). 

(3) Conduct 
(a) tha: contravenes: 

{i) section 670A (m~sleading or deceptive ta..~eo•:er 
document}; or 

{ii) s.ec:ion 728 (misleading or decep:ive fimdnising 
document); or 

(b) in. re!ation to a disclo·sure document cr 'itltement within 6.e 
meaning of section 953P~ or 

(c) in. relation to a discb::me document cr stJ.tement witlrin the 
meaning of section 1 022 • .1\; 

does not contravene subsection (1). For this ptupose, conduct 
con:ravenes the pro't:ision even. if dle condu.:-t doe-: not con:s-titm:e 
an offence, cr does not le-ad to any liability~ L~cause of t:!e. 
avai!a bili~y of a defence_ 

10411 Ch;I action for loss Ql' damage for CQntnn:ention of 
sections IO·UE to I OHH 

(1) _A ... per:;on ;,1iho suffers loss or dam..1.ge by conduct o.f aucther pe::scn 
ilia! wa> engaged in in contnwention of >ection 1041E, 1041F, 
1041Gor 1041H may recover the on:otmt of the ioss or damage by 
action again:st that other person or against any pe::son invol· . .;ed in 
:he contra··.:en:ion, w~e:her or not that o:her penon or any penon 
involved in the con:ravention has been convicted of m c:':"'euce in 
respect of the contra~.-entioll. 

Corporations Act ::GOJ 49? 
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Section 1317E- Declarations of contravention 

Chapter 9 ~.fis~e-llaueous 

Part 9.4B Cit~ coll!::>?q'.:.e:!::ce.s of con-::ra\·e:;:.Lng ci..-il pen:=li)· pro~:i5Lcns 

Section 131 IDA 

Part 9.4B-Civil consequences of contravening civil 
peualty pro\isions 

l3liDA Definitions 

In this Act: 

corporationlscfwme cidl peualty protisimr means a pro·.,:is-icn 
refen·ed to in ;ubsectioo 1317E(I ), other th:m in paragraphs 
1317E(I)(ja) to (jg). 

finaudal sertices cin'l penalty protUion means a pmvision 
refetred to in any of paragraphs 1317E(l)Qa) and (jaa) to (jg). 

131 iE Declarations of contravention 

90 

6209915/2 

(I) lfa Court is satisfied that a pe~>cn has contravened I of the 
follmving prm:i:dons, it mu&t m..'lke a declaration of contravention: 

(a} subsections 180(1) and 181(1) and (2), 182(1) and (2), 183(1) 
and(2) (officers' dtrties}: 

(b) subsection209(2) (related parties mles): 

{c) subsections 254L(2}, 256D(3}, 259F(2} and 260D(2) (share 
capital tran.;;actioU>); 

(d) subsection 344(1) (requirements for fin.=ial repotts); 

(e) subsection 588G(2) (insch'ffit t.-ading); 

(t) subsection 6DIFC(5) (duties of responsible ontity) 
(g) ;ubsectiou 601FD(3) (dtliies of officers of responsible entity) 

(h) subsection 601FE(3) (duties of employees of responsible 
entity) 

(i) subsection 601FG(2) (acquisition of interest iu scheme by 
re;ponsible entitj) 

(j) subsection 601ID(3) (duties ofmembe:~) 

(jaaa) subsection 601 UA..-'>.(2) (dolies of office.-s cflice!!Sed tnl&tee 
company); 

(jaab) subsection 60 I UAB(2) (duties of employees oflicen;ed 
tmstee company); 

(ja) subsection 674(2), 674(2A), 675(2) cr 67S(lA) (conlinuom 
dido sure); 

Corpo1·aiion.s Act 2001 
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1-.fu.:::ellm~cm.s Chapter 9 

Ciy."i.l co~eque::.ces of ccun·a•;:sni.!:ig cii.:il pa.1alty p!otniom Part 9.-1-B 

Section 131/E 

(jaaa) subsection 798H(l) (complying with market integrity rules}; 

(j aa) ;ubsectiou 985E(l) (i osuiag or increasing limit of margin 
lending facility·~,vithcut ha\:ing nude ass-essment etc.); 

(jab} ;ubsection 985H(l) (failure to as;ezs a margin lending 
f.1cilirj as u.usuitable); 

(jac} subsection 985J(l) (failure to give "'''""'men! to retail client 
if reqrested before issue of facility ot· increase in limit); 

(jad} ;ubsectioa 985J(2) (failure to gi·,-e aosessment to retail clieni 
if requested after issue of facility or increase in limit); 

(jae} subsectioa 985J(4) (demanding payment to give assesoment 
to retail client); 

(ja.t) subsection 985K{l) (iss.uhlg or increa:.ing limit ofm.11·gin 
lending f.1ciliiy ifunsttitable}; 

(jag) $ecticn985L (making issue cf nu.l'gin [ending facility 
conditional on retail client agreeing to receh;e 
conunuuications tbt"ough agent); 

(jail) subsectioo 98~I(l) (failure to notify of m.11gin call ·•vhere 
there is no agent)~ 

(jai) subsectioa 985}-.f(l) (fail\lre. to notify of =Ja call where 
there is au agent); 

(jb) section 1041A (market manipulatioo): 
(jc} s\lbsectioo 1041B(l) (false iradiag and market tig__ging

c:reating a :i:'hlse or misleading appe.armce of acth·e trading 
etc.); 

(jd} subsection 1041 C'(l) (false tradiag and m:u-ket tigging
artificialty maintaining etc_ m.uket price); 

(je} ;ecticn !041D (dissentiaation of inforru.1tiou about illegal 
tmn::actions); 

(it) ;ubsection 1043A(l) (insidertt:adiag); 

(jg} subsectioo 1043A(2) (in;ider trading); 
(k) subdame 29(6) of Schedule 4_ 

These pro-:.i.~ion:s are the cit·1l penal~t-' prot•isious. 
Ko:t: Or..ce a dedsration ~s C.eeu l!l3de .!!~SIC ca::t then seek :3 ua:tri::.rv 

p-2ualty o:da (se.:Con B 17G~ or (ill. the ca~i!; of a ::o:rporition:'sd:.~ne 
ddt p~oalty p;o..,itiou) a disqU3l:.:'£c..adoo order (~ectk-:o 106C). 

(2) A declaration ci contraYention must speci£:~T the following: 
(a} the C01ut that made the declaration; 

(b) the civil peaa!ty provision that wa; coot:ravened; 
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Chapter 9 ~.!isc.~L:.ueous 
Parr 9.-tB Ci'O.-il. c-onsequ:e~ce~ of contta...-eniug ciril penahy pro\.--mons 

Section 1317F 

(c} the person who contravened the provision; 
(d) the ccnduct that ccno;,titu.ted the ccutra-r:ention:; 
(e) if the conu·a.veuticn is of a corpcraticnlscheme ci ... ril pen..1.lty 

pro1rision----=the cc-rpcmticu or registered scheme to which the 
conduct related. 

131 iF Declaration of contravention is conclusive e~idenee 

6209915/2 

A declaration of ·contravention is conclusive eviclence of the 
matters referred to in subsection 13!7E(2). 
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(ii) ASX Listing Rules 

Chapter 3 

Continuous disclosure 
Table of contents 

The main headings in this chapter 

Immediate notice of material information 

Exception to rule 3.1 

False market 

Notice of specific information 

Compliance with timetable 

Timetable 

New issue announcement, application for quotation of 
additional securities and agreement 

Announcement of buy-back (except minimum holding buy
back) 

Changes relating to buy-back (except minimum holding buy
back) 

Daily share buy-back notice (except minimum holding buy
back and selective buy-back) 

Final share buy-back notice (except minimum holding buy
back) 

Explanatory note 

Rules 

3.1 

3.1A 

3.1B 

3.2- 3.19 

3.20 

Appendix 3A 

Appendix 3B 

Appendix 3C 

Appendix 3D 

Appendix 3E 

Appendix 3F 

This chapter sets out the continuous disclosure requirements that an entity must satisfy. 
Continuous disclosure is the timely advising of information to keep the market informed 
of events and developments as they occur. Information for release to the market must 
be given to ASX's +company announcements office. 

Entities should note chapter 4, which deals with periodic disclosure, and chapter 5, 
which deals with additional reporting requirements for +mining entities and others. 
Chapter 15 sets out where the draft and final documents must be lodged. 

ASX ha$ issued Guidance Note 8- Continuous Disclosure: Listing Rule 3.1. 

+ See chapter 19 for defined terms. 
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Chapter 3 
Continuous disclosure 

Immediate notice of material information 

General rule 

3.1 Once an entity is or becomes +aware of any information concerning it that a 
reasonable person would expect to have a material effect on the price or value 
of the entity's +securities, the entity must immediately tell ASX that 
information. 
Introduced 1/7/96. Origin: Listing Rule 3A(l). Amended 1/7/2000, 1/1/2003. 

Note: Section 677 of the Corporations Act defines material effect on price or value. As at 11 March 2002 it said for the 
purpose of sections 674 and 675 a reasonable person would be taken to expect information to have a material effect on the 
price or value of securities if the information would, or would be likely to, influence persons who commonly invest in securities 
in deciding whether or not to subscribe for, or buy or sell, the first mentioned securities. 

"Information" may include information necessary to prevent or correct a false market, see listing rule 3.1B. 

A confidentiality agreement must not prevent an entity from complying with its obligations under the Listing Rules, and in 
particular its obligation to give ASX information for release to the market where required by the rules. 

Examples: The following information would require disclosure if material under this rule: 

• a change in the entity's financial forecast or expectation. 

• the appointment of a receiver, manager, liquidator or administrator in respect of any loan, trade credit, trade 
debt, borrowing or securities held by it or any of its child entities. 

• a transaction for which the consideration payable or receivable is a significant proportion of the written down 
value of the entity's consolidated assets. Normally, an amount of 5% or more would be significant, but a smaller 
amount may be significant in a particular case. 

• a change in the control of the responsible entity of a trust. 

• a proposed change in the general character or nature of a trust. 

• a recommendation or declaration of a dividend or distribution. 

• a recommendation or decision that a dividend or distribution will not be declared. 

• under subscriptions or over subscriptions to an issue. 

• a copy of a document containing market sensitive information that the entity lodges with an overseas stock 
exchange or other regulator which is available ro the public. The copy given to ASX must be in English. 

• an agreement or option to acquire an interest in a mining tenement, including the number of tenements, a 
summary of previous exploration activity and expenditure, where the tenements are situated, the identity of the 
vendor and the consideration for the tenements. Cross reference: Appendix 5B, which requires this information 
quarterly, regardless of disclosure because of its materiality. 

• information about the beneficial ownership of securities obtained under Part 6C.2 of the Corporations Act. 

• giving or receiving a notice of intention to make a takeover. 

• an agreement between the entity (or a related party or subsidiary) and a director (or a related party of the 
director). 

• a copy of any financial documents that the entity lodges with an overseas stock exchange or other regulator 
which is available to the public. The copy given to ASX must be in English. 

• a change in accounting policy adopted by the entity. 

• any raring applied by a rating agency to an entity, or securities of an entity, and any change to such a rating. 

• a proposal to change the entity's auditor. 

Cross-reference: Listing rules 3.1A, 3.1B, 5.18, 15.7, 18.7A, 19.2, Guidance Note 8 • Continuous Disclosure: Listing Rule 
3.1. 

Exception to rule 3.1 

3.1A Listing rule 3.1 does not apply to particular information while all of the 
following are satisfied. 

+ See chapter 19 for defined terms. 

page 12 



Chapter 3 
Continuous disclosure 

3.1A.l A reasonable person would not expect the information to be disclosed. 

3.1A.2 The information is confidential and ASX has not formed the view that 
the information has ceased to be confidential. 

3.1A.3 One or more of the following applies. 

• It would be a breach of a law to disclose the information. 

• The information concerns an incomplete proposal or 
negotiation. 

• The information comprises matters of supposition or is 
insufficiently definite to warrant disclosure. 

• The information is generated for the internal management 
purposes of the entity. 

• The information is a trade secret. 

Introduced 1/1/2003. 

Note: "Confidential" means confidential as a matter of fact. An entity may give infonnation to third parries in the ordinary 
course of its business and activities and continue to satisfy rule 3.1A.1, provided the entity retains control over the use and 
disclosure of the information. Examples include information given to the following: 

the entity's advisers for the purposes of obtaining advice; 
other service providers such as share registries and printers; 
a party with whom the entity is negotiating, for the purposes of the negotiation; 
a regulatory authority or ASX in the cotifse of an application or submission. 

ASX would be likely to consider that information has ceased to be confidential if the information, or part of it, becomes known 
either selectively or generally, whether inadvenendy or deliberately. If information becomes known by others in circumstances 
where the entity does not retain control of its use and disclosure, rule 3.1A.2 is not satisfied, regard1ess of whether the entity or 
a third party disclosed the infonnation. 

Example: Where there is rumour circulating or media comment about the information and the rumour or comment is 
reasonably specific, this will generally indicate that confidentiality has been lost. 

Cross-reference: Listing rules 3.1, 3.1B, 18.8A; Guidance Note 8- Continuous Disclosure: Listing Rule 3.1. 

False market 

3.1B If ASX considers that there is or is likely to be a false market in an entity's 
+securities and asks the entity to give it information to correct or prevent a false 
market, the entity must give ASX the information needed to correct or prevent 
the false market. 
Introduced 1/1/2003. 

Note: The obligation to give information under this rule arises even if the exception under rule 3.1A applies. ASX would 
consider that there is or is likely to be a false market in the entity's securities in the following circumstances: 

The entity has information that bas not been released to the market, for example because all of the limbs of the 
exception from listing rule 3.1 in listing rules 3.1A.1, 3.1A.2 and 3.1A3 are satisfied; and 

There is reasonably specific rumour or media comment in relation to the entity that has not been confumed or 
clarified by an announcement by the entity to the market; and 

There is evidence that the rumour or comment is having, or ASX forms the view that the rumour or comment is 
likely to have, an impact on the price of the entity's securities. 

ASX may make enquiries of an entity under rule 18.7 to satisfy itself whether there is a false market. 

Cross-reference: Listing rules 3.1, 3.1A, 18.7 A; Guidance Note 8 - Continuous Disclosure: Listing Rule 3.1. 

+See chapter 19 for defined terms. 
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Chapter 3 
Continuous disclosure 

Notice of specific information 

Entity making a takeover bid 

3.2 If an entity, or one of its +child ennnes, extends the offer period under a 
takeover bid, the entity must immediately tell ASX the following information. 

3.2.1 

3.2.2 

The percentage of +securities in the bid class in which the bidder and 
the bidder's associates had a relevant interest when the first of the 
offers was made. 

The percentage of +securities in the bid class in which the bidder and 
the bidder's associates have a relevant interest at the date of the 
extension. 
Introduced 117/96. Origin: Listing Rule 3R{7). Amended 13/3/2000. 

Note: At 13/3/2000, section 9 of the Corporations Act says that the bid class of securities for a takeover bid is 
the class of securities to which the securities being bid for belong. 

The relevant interpretation of "associate" for the purposes of this rule is the interpretation in section 12 of the 
Corporations Act. 

Cross reference: Listing rules 17.4, 17.11, 17.14, Section 14 ASTC Settlement Rules. 

3.3 If an entity, or one of its +child entities, is making a takeover bid, the entity 
must tell ASX the following information. It must do so at least half an hour 
before the commencement of trading on the +business day following the end of 
the offer period for the takeover bid. 
Introduced 1/7/96. Origin: Listing Rule 3R(8). Amended 1{7/97, 13/3/2000. 

3.3.1 

3.3.2 

The percentage of +securities in the bid class in which the bidder and 
the bidder's associates have a relevant interest. 
Introduced 1/7/96. Origin: Listing Rule 3R(8)(a). Amended 13/3/2000. 

Whether compulsory acquisition will proceed. 
Introduced 1/7/96. Origin: Listing Rule 3R(8){b). 

Note: At 13/3/2000, section 9 of the Corporations Act says that the bid class of securities for a takeover bid is 
the class of securities to which the securities being bid for belong. 

The relevant interpretation of "associate" for the purposes of this rule is the interpretation in section 12 of the 
Corporations Act. 

Cross reference: Listing rules 17.4, 17.11, 17.14, Section 14 ASTC Settlement Rules. 

3.4 Within 10 +business days after the end of the offer period for a takeover bid, an 
entity must give ASX the following information. 

3.4.1 If the entity (or one of its +child entities) made the takeover bid and 
the consideration was +equity securities in the entity, a distribution 
schedule as set out in rule 4.10.7; and the names of, and percentages 
held by, the 20 largest holders as set out in rule 4.10.9. 
Introduced 1f7196. Origin: Listing Rule 3R(8A). Amended 1(7/97, 13/3/2000. 

+ See chapter 19 for defined terms. 
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Chapter 3 
Continuous disclosure 

3.4.2 If the entity was subject to the takeover bid and compulsory 
acquisition will not proceed, a distribution schedule as set out in rule 
4.10.7; and the names of, and percentages held by, the 20 largest 
holders as set out in rule 4.10.9. 
Introduced lf7/96. Origin: Listing Rule 3R(8A). Amended 13/3/2000. 

3.5 Introduced lfl/96. Origin: Listing Rule 3V(ll)(a)(ii). Amended 1(1/98. Deleted 1/9/99. Refer rule 3.8A. 

3.6 Introduced lf7/96. Origin: Listing Rule 3V(11)(b). Deleted 1/9/99. Refer rule 3.8A. 

3. 7 Introduced 117/96. Origin: Listing Rule 3V{ll)(a)(i). Deleted 1/9/99. Refer rule 3.8A. 

3.8 Introduced lfl/96. Origin: Listing Rules 3V{8)(a), (b). Deleted 1/9/99. Refer rule 3.8A. 

Company making a buy-back 

3.8A A company must complete the following documents and give them to ASX at 
the times set out below. 

Document Type of buy-back When document must be 
given to ASX 

Minimum Employee On- Equal Selective 
holding share market access 

scheme scheme 

Appendix3C - •• •• •• •• In the case of an on-
Announcement market buy back, 
of buy-back immediately the 

company decides that it 
wants to buy back 
shares. 
Example: On 1 February a company 
decides that it wants to buy back shares 
in March. The Appendix 3C must be 
given to ASX on 1 February. 

In the case of any other 
buy-back, immediately 
the company decides to 
buy back shares. 

Appendix 3D - •• •• •• •• Immediately any change 
Change is made to information 
relating to the company has given 
buy-back to ASX in Appendix 3C 

or Appendix 3D. 

Appendix3E •• •• • • At least half an hour - -
Daily before the 
notification commencement of 

trading on the business 
day after any day on 
which shares are bought 
back. 

+ See chapter 19 for defined terms. 
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Chapter 19 
Interpretation and definitions 

Definitions 

19.12 The following expressions have the meanings set out below. 
Introduced 1/7/96. Origin: Definitions. 

Expressions 

aware 

bonus issue 

business day 

cash formula 

meamngs 

an entity becomes aware of information if a director or 
executive officer (in the case of a trust, a director or 
executive officer of the responsible entity) has, or ought 
reasonably to have, come into possession of the information 
in the course of the performance of their duties as a director 
or executive officer of that entity. 
Introduced 1{7/96. Origin: Listing Rule 3A(1). Amended 1/7198~ 30/9/2001. 

a +pro rata issue of +securities to holders of +ordinary 
securities for which no consideration is payable by them. 

Monday to Friday inclusive, except New Year's Day, Good 
Friday, Easter Monday, Christmas Day, Boxing Day, and any 
other day that ASX declares is not a business day. 

In the case of +ordinary securities, 

N = (CP I !PO) X E 

N = the number of shares or units not subject to escrow. 

CP = the total cash paid for the +ordinary securities that 
would otherwise be subject to escrow, divided by the 
number of +securities issued to the +person. 

+ See chapter 19 for defined terms. 
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ANNEXUREB 

SCHEDULE 1-23 AUGUST 2004 ASX LETTER AND MEDIA RELEASE 

Letter 

1 FMG entered into a binding contract with CREC to build and finance the railway component of the 
project. ACCURATE. 

2 The contract was a "Build and Transfer'' contract covering the railway from FMG's iron ore 
tenements in the Chichester Ranges to the export hub in Port Hedland. ACCURATE. 

3 The contract covered all earthworks, culverts, bridges, rail, sleeper and rolling stock requirements 
with the exception of locomotives which would continue to be sourced internationally and may form 
an addition to the contract. ACCURATE. 

Media Release 

1 The project would cost a total of A $1.85 billion. AN OBVIOUS ESTIMATION, NOT SHOWN TO 
BE INACCURATE. 

2 China's largest construction group, CREC had executed a binding agreement to build and fmance the 
railway component ofFMG's project which was a "Build and Transfer" contract. ACCURATE. 

3 According to the-Forrest, "Build and Transfer'' contracts were common in the international 
engineering and construction industry and under such contracts the contractor designs to customer 
specifications (AS 9000), builds, commissions and then transfers the facility to the customer once 
agreed performance specifications have been met, an achievement known as "Practical Completion". 
NOT SHOWN TO BE WRONG. 

4 The contract with CREC underwrote the project's independent rail line from FMG's mine site at its 
massive Chichester Ranges iron ore deposits in the Pilbara to Port Hedland. ACCURATE. 
PLAINLY ALSO INVOLVES AN OPINION WHICH MIGHT REASONABLY BE HELD. 

5 CREC would also source and fmance the bulk of the rolling stock for FMG's project providing the 
platform for the rapid advance of the project. ACCURATE. 

6 The contract covered all earthworks, culverts, bridges, rail, sleeper and rolling stock requirements for 
the new railway line. ACCURATE. 

7 According to Catlow, the contract provided for vital new infrastructure to be built; finalising the 
contract with CREC paved the way to finance the rest of the project in a plain vanilla manner. 
ACCURATE. 

8 CREC had already commenced discussions in Perth and Beijing with Australian and international 
engineering and construction groups (operating in Australia) with a view to including minority joint 
ventures in the contract. ACCURATE. 

9 According to Forrest, the contract was the catalyst FMG had been working on to propel the project 
into real-time construction, project financing and project commencement stages. ACCURATE. 

10 Under the terms of the contract, CREC would take full risk under a fixed price agreement on the rail 
project which FMG proposed to be held separate to FMG in an entity called The Pilbara 
Infrastructure Pty Ltd ("TPf'). ACCURATE. IT WAS THE FURTHER AGREEMENT 
CONTEMPLATED BY THE CREC AGREEMENT WHICH WAS SHOWN TO CONTAIN THE 
FIXED PRICE. 

II According to Forrest, the contract kept FMG's aspirations for first iron ore deliveries in the 2006-
2007 financial year "on track". ACCURATE. SEE CLAUSE 4 OF THE CREC AGREEMENT. 
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SCHEDULE 2-23 AUGUST 2004- PRESS CONFERENCE 

1 The build transfer agreement with CREC was analogous in nature to purchasing a car from a 
manufacturer. TillS WAS AN APPROPRIATE ANALOGY. THE ANSWER BY FORREST 
SHOULD BE READ IN THE LIGHT OF THE WHOLE OF THE INTERVIEW. 

2 FMG and CREC had agreed that FMG would pay for the railway facility once it had been practically 
completed by CREC and transferred to FMG. ACCURATE. SEE CLAUSE 3 OF THE 
AGREEMENT. 

3 FMG and CREC had entered into a binding agreement by which FMG had agreed to purchase the 
railway facility once all performance specifications had been met. ACCURATE. 

These statements were made in the context of Forrest making additional remarks as follows: 

1 "The price of the railway line and rolling stock is confidential but we are pleased to say it is 
competitive". NOT PLEADED. THE OTHER PARTS OF THE INTERVIEW MADE IT CLEAR 
THAT AN ACTUAL PRICE HAD NOT YET BEEN ARRIVED AT. THE MECHANISMS OF 
THE AGREEMENT SUPPORT THE VIEW THAT THE PRICE WOULD BE ONE WIDCH WAS 
"COMPETITIVE". 

2 When asked what hurdles still need to be overcome before FMG can actually start construction on 
the railway line, Forrest responded that FMG was "completing environmental approvals" and was "at 
an advanced stage on that, expected to have environmental approvals through in the first quarter of 
the next calendar year, first to second quarter and then that will be the final condition ... " NOT 
PLEADED. IN ANY EVENT, ACCURATE. 
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SCHEDULE 3- FMG ANNUAL FINANCIAL REPORT- 27 AUGUST 2004 

I I FMG had executed a binding Build and Transfer contract with CREC on 19 August 2004 for a 
significant proportion of the expenditure planned for the railway line between FMG's proposed ship 
loading facility at Port Hedland and FMG's various proposed mine sites along the Chichester 
Ranges. ACCURATE. 

2 CREC had signed a binding contract with FMG to build and fmance the railway component of the 
project on 19 August 2004. ACCURATE. 
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SCHEDULE 4- BUSINESS SUNDAY INTERVIEW -17 OCTOBER 2004 

I The Chinese had signed a binding agreement to help FMG build a fundamental artery, the railway 
line. ACCURATE. 

2 FMG doesn't pay for the railway line until it's operating to at least 90% of its design specifications. 
A FAIR STATEMENT OF THE PERCEIVED EFFECT OF CLAUSE 3 OF THE AGREEMENT. 
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SCHEDULE 5- FMG ANNUAL REPORT- 25 OCTOBER 2004 

1 The Chairman and Chief Executive Officer's message from Forrest stated that "your company has 
secured a "binding contract" with one of Asia's largest construction groups, the China Railway 
Engineering Company ( CREC) . . . This contract is designed to deliver the construction on a "Build 
and Transfer'' basis of our independent rail network held by our subsidiary, the Pilbara Infrastructure 
"TPI" linking our flagship Chichester Ranges ore bodies in the Pilbara with the export point at Port 
Hedland." ACCURATE. 

2 FMG had signed a Build and Transfer Agreement with CREC referred to as the "CREC Agreement" 
which provided a fmancing package for the railway component of the project. ACCURATE. 

3 FMG had entered into a binding contract with CREC designed to deliver the construction on a Build 
and Transfer basis ofFMG's independent railway network. ACCURATE. 

4 The most important development in infrastructure operations had been the recent signing of a Build 
and Transfer agreement with China's largest railway construction company, CREC. ACCURATE. 

5 The CREC agreement also provides a fmancing package for the rail component. The agreement with 
CREC represented a defmitive milestone for the fmancing of the overall project as the bedding down 
of this facility with its very attractive payment terms, creating flexibility to look at other financing 
structures for the balance of the project. ACCURATE. 
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SCHEDULE 6- FMG QUARTERLY REPORT- 29 OCTOBER 2004 

I A binding "DElesign and eConstruct aAgreement" had been executed with CREC for the railway 
between FMG's mine and port. ACCURATE. 

2 The "dDesign and eConstruct aAgreement" with CREC was inclusive of a fmancial package of some 
$700 million whereby the construction risk is largely held by CREC as FMG was required to pay 
only 10% of the cost upfront with the balance of 90% due after practical completion had been 
achieved. ACCURATE. THE REFERENCE TO "$700 million" IS AN OBVIOUS ESTIMATION 
NOT SHOWN TO BE INACCURATE. 
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SCHEDULE 7-5 NOVEMBER 2004 ASX LETTER AND MEDIA RELEASE 

Letter 

I The project would cost A $1.85 billion. OBVIOUS ESTIMATION. NOT SHOWN TO BE 
INACCURATE. 

2 FM G had executed a binding contract with CHEC pursuant to a design, build and fmance 
arrangement for a ship loading and stockyard facility for the project. ACCURATE. 

3 FMG had executed a binding contract with CMCC pursuant to a design, build and finance 
arrangement for a mine processing plant for the project. ACCURATE. 

4 FMG had signed a binding agreement with CREC in August 2004 whereby the largest component 
part of the project, being the railway line from Port Hedland to the proposed mine site in the 
Chichester Ranges was to be delivered nnder a design, construct and fmance structure substantially in 
the same form as those signed with CHEC and CMCC. ACCURATE. 

5 FMG had now established a broad platform for the delivery of the three major component parts of the 
project on terms and conditions that took full advantage of the expertise and balance sheet strengths 
of the contracting parties and this had the effect of placing the majority project risk with the 
construction party. ACCURATE 

6 The payment terms for the 90-% balance of the amount payable by FMG nnder the contracts with 
CREC, CHEC and CMCC had been structured on a staged basis effectively providing a fmance 
facility for this substantial portion of the total cost of the project. ACCURATE. SEE CLAUSE 3 OF 
THE AGREEMENTS. 

7 FMG, in return for bank guarantees from CREC, CHEC and CMCC, would fund the initial 10% of 
the cost of the project. ACCURATE. SEE CLAUSE 3 OF THE AGREEMENTS. 

8 The Chinese Government owned CREC, CHEC and CMCC and these companies had committed to 
design, construct and fmance the project. ACCURATE. 

Media Release 

I The project would be financed and built by three of the largest state owned companies in China. 
ACCURATE. 

2 The project would cost A $1.85 billion. OBVIOUS ESTIMATION. NOT SHOWN TO BE 
INACCURATE. 

3 Binding contracts had been signed on 5 November 2004 which committed Chinese financing and 
construction support for the project. ACCURATE. 

4 The contracts with CHEC and CMCC followed the binding agreement entered by FMG with CREC 
in August 2004. ACCURATE. 

5 Under FMG's contract with CREC, CREC had committed to the fmancing, design and construction 
of the heavy haul open-access rail line and associated rolling stock between the Chichester Rangers 
and Port Hedland. ACCURATE. 

40 6 Under FMG's contract with CMCC, CMCC would provide the financing, design and construction 
package for the mine and benefication plant at Christmas Creek. ACCURATE. 

7 Under FMG's contract with CHEC, CHEC would provide the financing, design and construction for 
the large scale works covering the dredging, train unloading, ore stacking, blending and ship loading 
facilities at FMG's selected export outlet at Anderson Point in Port Hedland. ACCURATE. 

7 



10 

20 

8 The three contracts with CREC, CHEC and CMCC form a total project construction and fmancing 
solution for the project with three of China's largest construction groups. ACCURATE. 

9 The project would be financed and built by three of the largest state owned companies; the 
construction funding significantly enhanced the economic value of the project by de-risking the 
developmental phase which was often an issue with greenfields project financing. ACCURATE. 
THESE OPINIONS WERE OBVIOUSLY OPEN. 

I 0 According to Forrest, the commitments by Chinese interests now covered the financing and 
construction risk for the total project. ACCURATE. TillS OPINION WAS OBVIOUSLY OPEN. 

II According to Forrest, FMG's approach had been to ensure that construction risk was carried by the 
Chinese contractors and that project payment by FMG only followed practical completion. 
ACCURATE. 

12 FMG's approach had been to ensure that construction risk was carried by the Chinese contractors and 
that project payment by FMG only followed practical completion. ACCURATE. 

13 The three contracts limited FMG's initial fmancing requirement to less than 10% of the estimated A 
$1.85 billion total cost of the project with the balance largely covered by prepayment commitments 
and that these commitments from customers would provide cost effective fmance that would not have 
an equity dilution effect on existing shareholders of FMG. ACCURATE. THE $1.85b. FIGURE 
WAS STATED TO BE AN ESTIMATE. 

14 The involvement of the Chinese corporations in the fmancial packaging and construction schedules 
for three elements of the Project indicated the birth of a new Sino-Australian partnership. 
ACCURATE. 

15 FMG was on target for 2007 start-up as the new Australian source of long-term quality iron ore 
supply to mills in the Asian region. ACCURATE. SEE CLAUSE 4 OF THE AGREEMENTS. 
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SCHEDULE 8-8 NOVEMBER 2004 ASX LETTER 

1 There were further developments to the agreements with CHEC and CMCC which were pursuant to a 
design, build and fmance arrangement for the respective component parts of the Project, namely 
FMG's Port Hedland ship loading and stockyard facility and FMG's mine processing plant. 
ACCURATE. 

2 CHEC and CMCC had entered Memoranda of Understanding in relation to the project with 
ThyssenKrupp Engineering (Australia) Pty Ltd, an Australian company whose parent company was a 
world market leader in the fields of mining, materials handling and processing equipment. 
ACCURATE. 

3 CMCC had entered a Memorandum of Understanding in relation to the project with BGC 
Contracting Pty Ltd, an Australian company with previous experience in large scale resource and 
mining projects in northern Western Australia. ACCURATE. 

4 The agreements with CREC, CHCC and CMCC contemplated the first stage of work covering design 
and engineering and would allow for the confirmation of a mutually agreed set price for embodiment 
into formal construction contracts. ACCURATE. 

5 The aggregate capital cost of the assets covered by these agreements was estimated to be A $1.7 
billion. AN OBVIOUS ESTIMATE. 

6 The payment structure within all three agreements required an initial I 0% of the contract price to be 
paid prior to commencement of work and when paid the contractor would issue FMG with the 
corresponding bank gnarantee for the same amount to be released when 10% of the work was 
completed. ACCURATE. 

7 That the balance of the contract price was payable following practical completion under each 
agreement and allowed FMG up to three years before final payment was due. ACCURATE. 

8 One of the most important features of the CREC, CHCC and CMCC agreements was that the 
majority risk was placed with the contractors. ACCURATE. 

9 CREC, CHEC and CMCC would be working with FMG and the Worley Group within a Defmitive 
Feasibility Study to establish a firm price which would then be incorporated into a fixed price 
contract with each party. ACCURATE. 

10 The three agreements contemplated that the first stage of work covering design and engineering 
would allow for the confirmation of a mutually agreed set price for embodiment into formal 
construction contracts. ACCURATE. 

II As advised on Friday, 5 November 2004, the staged payment terms for the balance of the contract 
price in each contract would allow FM G up to three years before final payment would be due, and 
would allow FMG the opportunity to refmance its obligation to pay the balance of the contract price 
under longer term arrangements. ACCURATE. 

12 FMG believes that one of the most important features of the CREC, CHCC and CMCC agreements 
was that the majority risk was placed with the contractors. ACCURATE. 

13 The agreements with CREC, CHEC and CMCC and the project achievements over the last few days 
provided a continuing platform for the advancement of component parts of the project in parallel to 
ensure that the Definitive Feasibility Study process was fmalised within the set time frame. 
ACCURATE. 

14 FMG had agreed to provide a charge or similar style interest to each of CREC, CHEC and CMCC 
over the amount of JORC defmed iron ore resource in the ground as security for the value of the 
works under the contracts with each of CREC, CHEC and CMCC. ACCURATE. 
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SCHEDULE 9- FMG QUARTERLY REPORT- 31 JANUARY 2005 

I I Design and construct agreements had been signed with the Government of China's largest harbour 
and metallurgical construction companies, namely CHEC and CMCC following the agreement 
signed with CREC. ACCURATE. 

2 CREC, CHEC and CMCC were now responsible for the design construction and financing of the key 
project component parts. ACCURATE. 

3 The contracts with CHEC Aand CMCC were under a design, construct and finance structure in 
substantially the same form as the contract entered between FMG and CREC in August 2004, by 
which the largest component of the Project, namely the rail line from Port Hedland to the proposed 
mine site in the Chichester Ranges, was to be delivered under a design, construct and finance 
structure. ACCURATE. 

4 By entering the contracts with CREC, CHEC and CMCC, FMG had established a broad platform for 
delivering the three major components of the Project on terms and conditions that took full advantage 
of the expertise and balance sheet strengths of the contracting parties. ACCURATE. 

5 The total cost of the project would be A $1.85 billion. AN OBVIOUS ESTIMATE NOT SHOWN 
TO BE WRONG. 

6 The balance of the contract price would be payable by FMG after practical completion of the work 
on the rail, port and mine capital items. ACCURATE. 

7 The majority of the risk of fmancing the project would be with CREC, CHEC and CMCC. 
ACCURATE. 

8 FMG had agreed to pay 10% of the value of the rail, port and mine capital items on commencement 
ofwork.t ACCURATE. 

9 The payment terms for the 90% balance of the contract price were structured on a staged basis 
effectively providing a medium term finance facility. ACCURATE. 
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SCHEDULE 10- PRESENTATIONS- 24 NOVEMBER 2004, 10 FEBRUARY 2005, R1U 
EXPLORERS CONFERENCE 22 FEBRUARY 2005, 'BAG OF RUSTY NAILS'-

28 FEBRUARY 2005 

1 CREC, CHEC and CMCC had signed binding "Design, Construct and Finance Contracts". 

2 

ACCURATE. 

ThyssenKrupp, Barclay Mowlem and BGG-BGC had been appointed as first subcontractors. TillS 
CONTENTION AS PLEADED APPEARS TO TURN ENTIRELY ON WHETHER THE 
FRAMEWORK AGREEMENTS WERE BINDING AGREEMENTS: SEE ASC PARAGRAPHS 
95, 112, 118, 122. 

3 CREC, CHEC and CMCC were to assume 100% completion risk. ACCURATE. 

4 The Design, Construct and Finance contracts with CREC, CHEC and CMCC created a total project 
solution, only excluding locomotives and mining pre-production costs. ACCURATE. 

5 Payments under the contracts with CREC, CHEC and CMCC were based on a deferred payment 
schedule. FMG was only required to make payments to CREC, CHEC and CMCC of most of tbe 
contract price well after practical completion and after performance criteria are met. ACCURATE. 

6 CMCC would be tbe source of A$ 306 million, ''under agreement". THERE WAS AN 
AGREEMENT. THE NUMBER OF DOLLARS WAS AN OBVIOUS ESTIMATION. 

7 CREC would be tbe source of A$ 630 million, "under agreement". THERE WAS AN 
AGREEMENT. THE NUMBER OF DOLLARS WAS AN OBVIOUS ESTIMATION. 

8 CHEC would be the source of $A 571 million, ''under agreement". THERE WAS AN 
AGREEMENT. THE NUMBER OF DOLLARS WAS AN OBVIOUS ESTIMATION. 
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