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PART I:
1.

This submission is in a form suitable for publication on the Internet.

PART II:
2.

WHY LEAVE TO INTERVENE SHOULD BE GRANTED

Not applicable.

PART IV:

4.

BASIS OF INTERVENTION

Section 78A of the Judiciary Act 1903 (Cth) in support of the Defendants.

PART III:
3.

SUITABILITY FOR PUBLICATION

RELEVANT CONSTITUTIONAL PROVISIONS AND
LEGISLATION

See Part VII of the Plaintiff's Submissions and Part V of the Second Defendant's
Submissions. The Geneva Convention (1927) 1 did not adequately provide for the
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enforcement of arbitral awards in that it required foreign arbitral awards to be
confirmed in their country of origin before they could be enforced elsewhere.2 The
New York Convention (1958) provided a mechanism. The movement from the
New York Convention to the Model Law is explained in the Further Work in

Respect of International Commercial Arbitration (A/CN9/169), the Secretariat of
the United Nations Commission on International Trade Law (UNCITRAL) (1979).

PARTV:
5.

SUBMISSIONS

The observation at [11] of the Second Defendant's Submission concerning the
Plaintiffs grounds of objection3 , makes this action an unfortunate vehicle to

20

consider the validity of Article 35 of the Model Law, as incorporated into
Australian law by s.l6(1) of the 2010 Amendments4 • If the grounds upon which the
Plaintiff seeks to challenge enforcement of the award are grounds provided for in
Article 36, this action is moot.
6.

The point made by the Second Defendant in this respect also strikes at the core of
the Plaintiff's contentions in that the Plaintiff contrasts the enforcement mechanism

1

The abbreviations in the Second Defendants Submission [6] and [7] are used.
Kenneth F Dunham, "International Arbitration Is Not Your Father's Oldsmobile" (2005) 2 Journal of
Dispute Resolution 323, 344.
3
The Plaintiff's grounds are difficult to discern from the judgment of Murphy J in Castel Electronics Pty Ltd
v TCLAir Conditioner (Zhongshan) CoLtd[2012] FCA 21; (2012) 201 FCR209.
4
The defmition in the Plaintiffs Submissions will be used here; see [16].
2

3

of Article 35 of the Model Law with that which existed under Australian law prior
to the 2010 Amendments; which the Plaintiff characterises as courts "exercise[ing]
a supervisory jurisdiction over the award" 5, or " the court's traditional supervisory
role" 6, or "the court's traditional review function over awards" 7, or "substantive
supervision" 8, or "the court's traditional supervisory power over arbitral awards" 9,
or "the court's historical function in super-intending arbitrations" 10• Even if these
all mean the same thing, it is unclear what they actually mean or encompass.
The Plaintiffs first objection 11

7.

The first objection to the validity of Article 35 of the Model Law advanced by the
Plaintiff proceeds upon contentions as to the operation of Articles 34, 35 and 36 of
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the Model Law that ought not to be accepted. The essence of this underlying
contention is as follows; the mechanism for recognition and enforcement of an
arbitral award 12 made pursuant to an arbitration agreement 13 provided for in the
Model Law is to be contrasted with the mechanism that existed under Australian
law prior to the 2010 Amendments which was to the effect that courts "exercised a
supervisory jurisdiction over the award" 14 • This supervisory jurisdiction has been
removed by the Model Law.

The removal of this jurisdiction constitutes a

substantial impairment of the institutional integrity of the Federal Court.
8.

The contention that curial "supervisory jurisdiction" has been removed by the
Model Law is premised upon a conception of the courts' supervisory power prior to

20
5

Plaintiff's Submissions [50]. The Plaintiff characterises this as the "courts' traditional supervisory role", see
heading above, Plaintiff's Submissions [57], or "the courts' traditional review function over awards", see
Plaintiff's Submissions [57], or "substantive supervision", see Plaintiff's Submissions [75], or "the court's
traditional supervisory power over arbitral awards", see Plaintiff's Submissions [76], or "the court's historical
function in super-intending arbitrations", Plaintiffs Submissions [77]. It is assumed that these all mean the
same thing.
6
See heading above, Plaintiff's Submissions [57].
7
See Plaintiffs Submissions [57].
8
See Plaintiffs Submissions [75].
9
See Plaintiff's Submissions [76].
10
See Plaintiff's Submissions [77].
11
Plaintiff's Submissions [64]-[81].
12
See International Arbitration Act I974 (Cth) s.3(1); 1985 - UNCITRAL Model Law on International
Commercial Arbitration, with amendments as adopted in 2006, Article 31 ('Model Law').
13
See International Arbitration Act 1974 (Cth) s.l6(2), Model Law Article 7 Option 1.
14
Plaintiff's Submissions [50]. The Plaintiff characterises this as the "courts' traditional supervisory role",

see heading above, Plaintiffs Submissions [57], or 11 the courts' traditional review function over awards'\ see
Plaintiff's Submissions [57], or "substantive supervision", see Plaintiff's Submissions [75], or "the court's
traditional supervisory power over arbitral awards", see Plaintiff's Submissions [76], or "the court's historical
function in super-intending arbitrations", Plaintiff's Submissions [77]. It is assumed that these all mean the
same thing.

4
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the Model Law, which ought not to be accepted. In particular, the plaintiff focuses
upon aspects of the law relevant to arbitrations, and in particular the common law
rule or principle that a court could set aside an award if there existed a legal error
apparent on its face
9.

15

•

As explained by Lord Diplock for the Privy Council in Max Cooper & Sons Pty Ltd

v University of New South Wales 16 , the common law power of a court to set aside
an award for error of law apparent on its face existed along with the statutory case
stated procedure 17, which was enhanced in 1889 to enable a court to require an
arbitrator to state a case 18•
10

10.

As explained by French CJ, Gummow, Crennan and Bell JJ in Westport Insurance

Corporation v Gordian Runoff Lti 9 , these mechanisms existed until modem
legislative changes, commencing with the 1979 UK Arbitration Act, and the
changes implemented by common Australian Commercial Arbitration Acts in the
1980's, by which the non-statutory power to set aside an award for error of law and
the statutory case stated procedure were replaced by limited appeals from
arbitration awards on questions oflaw.
II.

The extent of historical 'judicial supervision" of arbitrations, by means of this
common law power and the statutory case stated procedure, should not be overstated.

20

This can be demonstrated by recent decisions (necessarily of other

jurisdictions) dealing with the common law power to set aside an award for error of
laW1°. In Mero - Scmidlin21 , Finlay Geoghegan J determined that an Irish Court
does not have jurisdiction (or power) at common law to set aside an award, even if

15

Plaintiff's Submissions [50], [61].
Max Cooper & Sons Pty Ltd v University ofNew South Wales [1979]2 NSWLR257 at261.
17
First introduced by the Common Law Procedure Act 1854 (Imp); see Max Cooper & Sons Pty Ltd v
University ofNew South Wales [1979]2 NSWLR 257 at 261.
18
Max Cooper & Sons PtyLtd v University ofNew South Wales [1979]2 NSWLR257 at261.
19
Westport Insurance Corporation v Gordian RunoffLtd [2011] HCA 37; (2011) 244 CLR 239 at [37].
20
It might be thought that the authorities referred to in respect of the common Jaw rule by the PlaintiffKelantan Government v Dzif!Development Co [1923] AC 395 at 409 (per Viscount Cave LC) and Melbourne
Harbour Tntst Commissioners v Hancock (1927) 39 CLR 570 at 586 (per Isaacs J) (see Plaintiff's
Submission [50], fu.25) is incomplete and pays insufficient regard to the decision, shortly after Hancock, of
the House of Lords in F.R Absalom Ltd. v. Great Western (London) Garden Village Society Ltd. [1933] AC
592. The issue thereafter carne to be understood as the "Absalom Exception"; see Mero- Scmidlin [UK]
PLC v Michael Me Namara & Company & Anor [2010] IEHC 393 at [5], [14]-[16] (per Finlay Geoghegan
J), Dowans Holdings SA and Dowans Tanzania Ltdv Tanzania Electric Supply Co Ltd [2011] EWHC 1957
(Comm) at [29]-[35] (per Burton J).
21
Mero- Scmidlin [UK] PLC v Michael Me Namara & Company & Anor [2010] IEHC 393 at [16].
16
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an error oflaw appears on its face, if there was a specific reference to arbitration of
the question of law upon which it is alleged the error was made, and this is so even
if other issues in dispute between the parties were also referred to arbitration22 •
12.

On this understanding, it is just as apt to characterize this common law power as
curial abstinence from supervision as much as it is to frame it as judicial
supervision of arbitrations.

If the parties by their agreement referred the legal

question to arbitration, a court would not intervene even if the legal question was
answered erroneously.

13.

Central to this matter is not so much courts' powers to set aside awards, but the
regimes which have existed for enforcement of awards.

10
14.

As explained by Starke J in Minister for Home and Territories v Smith23 and by
Lander J (Gray and Tamberlin JJ agreeing) in Island Industries Pty Limited v

Administrator of Norfolk Islami 4, the Arbitration Act of 169ff25 enabled parties to
agree that an arbitration award was to become "a rule or order of the court and be
enforceable as if an order". Prior to this enactment, courts had no power to enforce
an award26 • The 1870 (fourth) edition of Russell on Arbitration explained the
procedure under the Arbitration Act of 169tfl7 and also under the Common Law

22

lt is also interesting to observe that in Dowans Holdings SA and Dowans Tamania Ltdv Tamania Electric
Stpply Co Ltd [2011] EWHC 1957 (Comm) at [38], Burton J observed- in a manner similar to Professor
Pound in his seminal paper, "Common Law and Legislation" (1907) 21 Harvard Law Review 383 at 385386; W M C Gummow, Change and Continuity: Statute, Equity and Federalism (1999) ch I; and Esso
Australian Resources Ltd v Commissioner of Taxation (1999) 201 CLR 49 at [13]-(34] (per Gleeson CJ,
Gaudron and Gummow JJ), [64] (per McHugh J)- in respect of development of the Tan2anian common law
rule:
... , even though the Tan2anian court will be applying, as it is obliged and entitled to do, the "old"
test of entitlement to challenge an arbitration award hy reference to error on the face of the award,
nevertheless it will be entitled to take into account the more modern approach to arbitration adopted
internationally. At the time of the decision in Absalom, it would appear clear that the courts would
have been addressing a postulated ouster of the court's jurisdiction, by reference to the Absalom
Exception, and would have been, at that stage, astute to limit that exception. In the modern context,
and particularly in the light of the New York Convention, it would be more likely that the courts
would rather be astute to prevent an ouster of, or a limitation upon, the ambit of arbitrations, and
thus to expand, rather than to contract, the Absalom Exception ..
23
Minister for Home and Territories v Smith (1920) 28 CLR 584 at 586-587.
'"Island Industries Pty Ltd v Administrator of Norfolk Island [2004] FCAFC .49; (2004) 136 FCR 172 at
[90]
25
Arbitration Act 1698 (Imp), 9 and 10 Wm 3, c 15 (UK).
26
Minister for Home and Territories v Smith (1920) 28 CLR 584 at 586-587, Island Industries Pty Limited v
Administrator ofNorfolk Island [2004] FCAFC 49; (2004) 136 FCR 172 at [101]-[126].
27
Arbitration Act 1698 (Imp), 9 and 10 Wm 3, c 15 (UK).
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Procedure Act 1854 (UKi 8• As explained by the learned Russell, the process for
obtaining an order on an award under both processes was the same as that which
continues today for obtaining a curial judgment- in effect a motion for judgrnent29 •
15.

In this sense, prior to more recent legislative changes, unless a party to an

arbitration agreement sought to have a question of law stated or sought to invoke
the common law power to set aside an award for error of law on its face, the award,
if converted to an order of court, would be enforced as if a curial judgment or order.
16.

Prior to the Model Law, recent Australian legislative changes to this regime were in
the form of s.33 of the Commercial Arbitration Act 1984 (NSW)30 . The operation
of this provision was explained by Rolfe J in Cockatoo Dockyards Pty Ltd v

10

Commonwealth [No 3/ 1. In effect, and as with a judgment, an award is registered
28

Russell, Russell on Arbitration (1870, 4th ed) pt III, ch V. There is a useful discussion in Holdsworth, A
History ofEnglish Law (1964) vol XIV 187-194, which draws heavily on the work of Stewart Kyd, Treatise
on the Law ofAwards (1791).
29
See for instance RSC (WA) 0 41 r I. See Island Industries Pty Ltd v Administrator ofNoifolk Island [2004]
FCAFC 49; (2004) 136 FCR 172 at [95]-[97].
30
Commercial Arbitration Act I990 (Q1d) s. 33; Commercial Arbitration Act 1986 (SA) s.33; Commercial
Arbitration Act I986 (Tas) s.33; Commercial Arbitration Act I984 (Vic) s.33; Commercial Arbitration Act
1985 (WA) s.33; Commercial Arbitration Act I 986 (ACT) s.33; Commercial Arbitration Act 1985 (NT) s.33.
Reference can also be made to s.33A of the Judiciary Act~
31
Cockatoo Dockyards Pty Ltdv Commonwealth [No 3} (1994) 35 NSWLR 689 at 695-696:
In my opinion s 33 is not a dispute resolving provision referring a matter the subject of arbitral
proceedings to the Court. It provides a summary procedure whereby awards may be enforced "in the
same manner as a judgment or order of the Court to the same effecf', and allows judgment to be
entered in terms of the award. In the context of the Act that cannot, in my opinion, mean the Court is
given power under s 33 to reconsider whether the award should have been made and, if for some
reason it concludes it should not, to refuse to enforce the award.
Prima facie, ... a party with the benefit of an award can seek to enforce it by resort to s 33. It is
necessary for a party resisting an order under s 33 to establish a reason why the award should not be
enforced. A reason may be that the Court considers the award is arguably vitiated by appealable
error, or by other circumstances making it susceptible of being set aside in accordance with a
provision of the Act. In other words it may well be an appropriate exercise of the Court's discretion
not to grant leave if an application for leave to appeal is on foot or if an application has been made
to set aside to award, for example, on the ground of misconduct. However unless an attempt is being
made to have the award set aside I have difficulty envisaging other circumstances in which the
discretion can be exercised. Certainly I do not regard s 33 as a "back door'' method of appealing
against an award in so far as it constitutes a decision by the arbitrator how he should exercise his
discretion. The discretion given does not include, in my opinion, an ability to re-visit the way in
which the arbitrator exercised his discretion where, otherwise, his discretion is not subj eel to attack
in accordance with the Act. A contrary conclusion would, I believe, be totally at odds with the
obvious intention and philosophy of the Act.
To the same effect, see also, Northbuild Constn1ction PIL v. Discovery Beach Project PIL [2005]
QSC 45, Diploma Construction Pty Ltd v Winds/ow Corporation Ltd [2005] WASC 74. There is
nothing in the judgements of Martin CJ and Murphy JA in Rizhao Steel Holding Group Co Limited
v Koolan Iron Ore Pty Ltd [2012] W ASCA 50, or in the judgment of Kenneth Martin J in Koolan
Iron Ore Pty Ltd v Rizhao Steel Holding Group Co Limited [2010] WASC 384 inconsistent with
this.
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(or entered) and it is for the party wishing to impede enforcement to seek a stay of
execution.
17.

It is important in this matter to, first, identify what underlay the deficit of power, at

common law, of courts to set aside awards for legal error where there had been a
specific reference to arbitration of the question of law, and, secondly, what policy
or purpose underlay various statutory regimes which have operated in Australia that
enabled awards to be registered as an order of the court and enforced as such
without substantive curial consideration.

It is this underlying rationale, and

statutory purpose, that informs consideration of the compatibility, or otherwise, of
10

Article 35 of the Model Law with Chapter III.
18.

It is beyond any sensible doubt that what underlay the common law rule was, and

remains, party autonomy and the Common Law's recognition of its importance in
many areas32 • This notion is also evident in the exclusion agreement regime under
common Australian Commercial Arbitration Acts of the 1980's33 • Parties can agree
to exclude curial review.

If they do, an award can be made, recognised and

enforced as if an order of a court, even if an error of law has been made by the
arbitrator. This has been the position in Australia since 182834 , and the equivalents
of s.33 of the Commercial Arbitration Act 1984 (NSW), as explained by Rolfe J in
Cockatoo Dockyards Pty Ltd v Commonwealth [No 3/ 5, did not affect this.

20

19.

What underlay Common Law legal systems' acceptance of parties choice to avoid
curial review of disputes is undoubtedly the utility of arbitration.

Similar

considerations underlay contemporary regimes pursuant to which courts can order
parties to undertake mediation.

32

This is best explained by Mr Justice Coleman, "Arbitrations and Judges- How Much Interference Should
We Tolerate?" (Speech delivered at the Worshipful Company of Arbitrators Master's Lecture, Mayer Brown
Rowe & Maw, 14 March 2006) (copy attached). Although his Lordship's discussion is specifically in the
context of s.69 of the Arbitration Act 1996 (UK), it applies more generally. Other illustrations are the
Common Law's sympathy to choice in contractual choice of law. Of course the notion pervades contract,
Professor Atiyah notwithstanding, The Rise and Fall ofFreedom ofContract (1979).
33
An example is the Commercial Arbitration Act1984 (NSW) sAO. This is also the position under the
Arbitration Act1996{UK); see ss. 69(1) and 45(1). See also Sutton, Gill and Gearing, Russell on Arbitration
(2007, 23nl ed) [2-063]. The same principle underpins contractual choice of law, by which parties can, as a
matter of choice, even though made pursuant to a choice of law rule of the lex fori, require an Australian
court to apply the substantive law of another country to the resolution of a dispute in which the Australian
court exercises jurisdiction.
34
See Plaintiffs Submissions [58].
35
Cockatoo Dockyards Pty Ltdv Commonwealth [No 3} (1994) 35 NSWLR 689 at 695-696.
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20.

To characterise this historical process, by which many jurisdictions have acceded to
parties' agreement to contract out of curial determination or review, as involving the
maintenance of an "independent adjudicative function" 36 or as the "subsistence of
judicial decisional independence" 37 overlooks that prescription of the limits of the
prohibitions of Chapter III is informed substantially by what courts have done, or
not done, over time. This is expressed by Kitto J in R v Davison38 :
... where the Parliament makes a general law which needs specified action
to be taken to bring about its application in particular cases, and the
question arises whether the Constitution requires that the power to take that
action shall be committed to the judiciary to the exclusion of the executive,
or to the executive to the exclusion of the judiciary, the answer may often
be found by considering how similar or comparable powers were in fact
treated in this country at the time when the Constitution was prepared.
Where the action to be taken is of a kind which had come by 1900 to be so
consistently regarded as peculiarly appropriate for judicial performance that
it then occupied an acknowledged place in the structure of the judicial
system, the conclusion, it seems to me, is inevitable that the power to take
that action is within the concept of judicial power as the framers of the
Constitution must be taken to have understood it. 39

10

20

21.

The history of common law curial review of arbitrations can be relevantly
characterised with the proposition that arbitral awards infected by legal and factual
error will be untouched by courts and registered and enforced as if an order of a
court where the parties have agreed that matters of law and fact will be resolved by
arbitration.

22.

Party autonomy underpins the Model Law and the 2010 Amendments. Parties do
not have to agree to refer disputes to arbitration.

23.

The validity of Article 35 of the Model Law is to be considered in this historical
light along with regard being paid to Articles 34 and 36; which provide grounds
upon which a court can set aside an award or refuse to recognise or enforce an
award. But the Model Law is clear, error of law by the arbitrator, per se, or error of

30

fact, are not grounds to set aside or refuse to recognise or enforce an award.
Properly understood, Common Law courts for centuries have not had power or
36

Plaintiffs Submissions [67].
Plaintiffs Submissions [70], quoting South Australia v Totani (201 0) 242 CLR I at [70] (per French CJ).
38
R v Davison [1954] HCA 46; (1954) 90 CLR 353 at 381-382.
39
The observation of Deane, Dawson, Gaudron and McHugh JJ in Brandy v Human Rights & Equal
Opportunity Commission [1995] HCA I 0; (1995) 183 CLR 245 at 267 is not appreciably different.
37

9

jurisdiction to set aside an award or refuse to recognise or enforce an award on
these bases, where a question of law has been referred to and answered by
arbitration award; and for centuries parties' choice to resolve matters conclusively
this way have been enforced.
24.

To assert that Article 35 prevents courts from "performing an independent
adjudicative function" 40 or is "inconsistent with the subsistence of judicial
decisional independence" 41 ignores the acceptance of this model of enforcement of
arbitration awards in other jurisdictions with traditions and constitutional
arrangements similar to those of Australia.

10

25.

The New York Convention is incorporated into United States federal law by the
Federal Arbitration Act. Article V of the New York Convention42 is in the same

terms and effect as Articles 35 and 36 of the Model Law and is incorporated into
United States federal law by s.207 of the Federal Arbitration Acf3.
26.

In Industrial Risk Insurers v. MA.N Gutehoffnungshutte Gmb11'4 the United States

Court of Appeals for the Eleventh Circuit held, in response to a contention that an
award could or should not be enforced as it was "arbitrary and capricious", that:
The Convention does not ... include a defense against enforcement of an
award on the ground that the award is "arbitrary and capricious." The
omission is decisive. Section 207 of Chapter 2 of the FAA explicitly
requires that a federal court "shall confirm [an international award] unless it
finds one of the grounds for refusal or deferral of ... enforcement of the
award specified in the [New York] Convention". . .. In short, the
Convention's enumeration of defenses is exclusive .... We therefore decline
to vacate the arbitral award granted to MAN GHH by the Tampa panel. 45

20

40

Plaintiff's Submissions [67].
Plaintiff's Submissions [70], quoting South Australia v Totani (20 I 0) 242 CLR I at [70] (per French CJ).
42
A copy is attached.
43
"Within three years after an arbitral award falling under the Convention is made, any party to the
arbitration may apply to any court having jurisdiction under this chapter for an order confirming the award as
against any other party to the arbitration. The court shall confirm the award unless it fmds one of the grounds
for refusal or deferral of recognition or enforcement of the award specified in the said Convention." See
generally Joseph T McLaughlin and Laurie Genevro, "Enforcement of Arbitral Awards under the New York
Convention - Practice in US Courts" (1986) 3 International Tax & Business Lmv 249, 253, Richard H
Hubert, "The Case of a Coherent Application of Chapter 2 of the Federal Arbitration Act" (2011) 22
American Review ofInternational Arbitration 45, 71 fu 89.
.
44
141 F 3d 1434 (lith Cir, 1998). See generally Richard H Hubert, "The Case of a Coherent Application of
Chapter 2 of the Federal Arbitration Act" (20 11) 22 American Review ofInternational Arbitration 45, 75-76.
45
141 F 3d 1434, 1446 (1 Jth Cir, 1998).
.
41
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27.

In Canada, the Model Law has been adopted by all Provinces46. In Alberta it has

been incorporated by the International Commercial Arbitration Acl7• In Yugraneft
Corp. v Rexx. Management Corp 48 the Supreme Court of Canada determined that

the courts of Alberta were required pursuant to Articles 35 and 36 of the Model
Law to recognize and enforce eligible foreign arbitral awards. The validity of the
Model Law provisions and the legislation implementing them was not questioned.49
Specific contentions

28.

To point two of the Plaintiffs Submissions, commencing at [40], can be added the
decision of this Court in Minister for Home and Territories v Smith (1924) 35 CLR

10

_120 at 126-127 (per Isaacs ACJ, Starke J) which considered the validity ofs.33A of
the Judiciary Act, interestingly following an arbitration conducted by a sitting
Justice50. See also Minister for Home and Territories v Smith (1920) 28 CLR 584
(per Starke J).
29.

The contention made by the Plaintiff at [78] of its Submission ought not to be
accepted. The reasoning of an arbitrator incorporated into an arbitration award
does not form part of the common law.

30.

No doubt the Commonwealth will deal in its submissions with the significance to
this matter of the Foreign Judgments Act 1991 (Cth) and of s.68 of the TransTasman Proceedings Act 2010 (Cth).

20

The Plaintiffs second objection51

31.

The submissions of Western Australia in respect of this objection flow from the
submissions advanced in respect of the first. Clearly enough the Plaintiff relies
upon reasoning expressed in Brandy v Human Rights & Equal Opportunity
Commission 52 in the context of the (then) enforcement scheme of the Racial

46

Yugraneft Corp. v Rexx. Management Corp. [20 I 0]1 SCR 649 at [II] (per Rothstein J for the Court).
International Commercial Arbitration Act, RSA 2000, c 1-5.
48
YugraneftCorp. vRexx. ManagementCorp.[20lO]l SCR649 at [12].
49
Much relevant comparative material can be seen in Poudret and Besson Comparative Law of International
Arbitration (2007, 2"d ed), ch 10.
50
See Minister for Home and Territories v Smith (1920) 28 CLR 513.
51
Plaintiffs Submissions [82]-[92].
52
Brandy v Human Rights & Equal Opportunity Commission [1995] HCA 10; (1995) 183 CLR245 at267.
47

11

Discrimination Act 1975 (Cth) in respect of decisions ofHREOC. Clearly enough,
some passages from both judgments in Brandy pose questions here.
32.

Relevant are the following. First, there is no reference in either judgment in Brandy
to arbitration and the enforcement of awards. The issue was not addressed and the
consistency of the reasoning with the then existing award enforcement regime was
not considered. The record of argument in the CLR makes no reference to the issue
being raised.

33.

Secondly, the Plaintiff's contention proceeds in this respect, again, from a premise
that, prior to the Model Law, the recognition and enforcement mechanisms in place
(say in the form of s.33 of the Commercial Arbitration Act 1984 (NSW) 53) were to

10

the effect that the point at which judicial power was exercised was when the
"discretion" to register the award was exercised. But, as Rolfe J explained in

Cockatoo Dockyards Pty Ltd v Commonwealth [No 3/4 at this point, the Court
does (or did) not engage in a process anything like the exercise of judicial power. It
53

Commercial Arbitration Act I990 (Qld) s.33; Commercial Arbitration Act I986 (SA) s.33; Commercial
Arbitration Act I986 (Tas) s.33; Commercial Arbitration Act I984 (Vic) s.33; Commercial Arbitration Act
I985 (WA) s.33; Commercial Arbitration Act I986 (ACT) s.33; Commercial Arbitration Act I985 (NT) s.33.
Reference can also be made to s.33A of the Judiciary Act.
54
Cockatoo Dockyards Pty Ltdv Commonwealth [No 3} (1994) 35 NSWLR 689 at 695-696:
In my opinion s 33 is not a dispute resolving provision referring a matter the subject of arbitral
proceedings to the Court. It provides a summary procedure whereby awards may be enforced "in the
same manner as a judgment or order of the Court to the same effect", and allows judgment to be
entered in terms of the award. In the context of the Act that cannot, in my opinion, mean the Court is
given power under s 33 to reconsider whether the award should have been made and, if for some
reason it concludes it should not, to refuse to enforce the award.

Prima facie, ... a party with the benefit of an award can seek to enforce it by resort to s 33. It is
necessary for a party resisting an order under s 33 to establish a reason why the award should not be
enforced. A reason may be that the Court considers the award is arguably vitiated by appealable
error, or by other circumstances making it susceptible of being set aside in accordance with a
provision of the Act. In other words it may well be an appropriate exercise of the Court's discretion
not to grant leave if an application for leave to appeal is on foot or if an application has been made
to set aside to award, for example, on the ground of misconduct. However unless an attempt is being
made to have the award set aside I have difficulty envisaging other circumstances in which the
discretion can be exercised. Certainly I do not regard s 33 as a "back door" method of appealing
against an award in so far as it constitutes a decision by the arbitrator how he should exercise his
discretion. The discretion given does not include, in my opinion, an ability to re-visit the way in
which the arbitrator exercised his discretion where, otherwise, his discretion is not subject to attack
in accordance with the Act. A contrary conclusion would, I believe, be totally at odds with the
obvious intention and philosophy of the Act.
To the same effect, see also, Northbuild Construction P!L v. Discovery Beach Project PIL [2005]
QSC 45; Diploma Construction Pty Ltd v Winds/ow Corporation Ltd [2005] WASC 74. There is
nothing in the judgements of Martin CJ and Murphy JA in Rizhao Steel Holding Group Co Limited
v. Koolan Iron Ore Pty Ltd [20 12] W ASCA 50, or in the judgment of Kenneth Martin J in Koo/an
Iron Ore Pty Ltd v Rizhao Steel Holding Group Co Limited [2010] WASC 384 inconsistent with
this.
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is (or was) not seeking to "ascertain legal rights or obligations" 55 • It is (or was) not
a process, in any meaningful sense, that could be described as "the determination of
existing rights and duties by way of fact fmding and the application of legal
principles to the facts as found" 56 •
34.

Again, and like the process for registration and enforcement of foreign judgments,
this process of registration and enforcement of arbitration awards, alike in all
respects to that under the Model Law, has been accommodated within Chapter III
from federation. If this might be thought anomalous, it is, as a matter of history,
less so than (say) the accommodation within Chapter III of the system of military
justice considered in White v Director of Military Prosecutions 57 and it can not be

10

contended that the changes made to the regime for enforcement of arbitral awards
by the 2010 Amendments take this mechanism "beyond the "historical stream" of
the previous systems" 58 •
PART VI:

35.

LENGTH OF ORAL ARGUMENT

It is estimated that the oral argument for the Attorney General for Western

Australia will take 20 minutes.

Dated: 25 October 2012.
20

Donaldson SC
olicitor General for Western Australia
Telephone:
(08) 9264 1806
Facsimile:
(08) 9321 1385
Email: grant.donaldson@sg.wa.gov.au

ater n
State Solicitor's 0 1ce
Telephone:
(08) 9264 1183
Facsimile:
(08) 9264 1812
Email: m.paterson@sso.wa.gov.au

"Re Ranger Uranium Mines Pty Ltd; ex parte Federated Miscellaneous Workers Union ofAustralia (1987)
163 CLR 656 at 666.
56
Plaintiffs Submissions [83].
" White v Director ofMilitary Prosecutions [2007] HCA 29; (2007) 231 CLR 570
58
Lane v Morrison [2009] HCA 29; (2009) 239 CLR 230 at [61] (French CJ, Gummow J).

Arbitrations and Judges- how much interference should we tolerate?
by Mr Justice Coleman, Master's Lecture, 14 March 2006

Can I start by offering my really sincere apologies for not being Mr Justice David Steel?
know that this lecture was advertised originally as one to be given by him. I also know that,
until about two weeks or so ago, I did not know either that he was going to give this lecture
or that I was. I can only say that many of you, or some of you at any rate, will have endured
talks by me on previous occasions, so if anybody wants to leave, now is the time to do so.
But, 1 have to say- and I do not know whether the management will support this- that there
may be considerable problems in getting a refund.
I chose this title "Arbitrations and Judges - how much interference should we tolerate?"
because I am conscious of very widely differing views on the relationship between
arbitrations and the courts. Since 1 have been judging in the Commercial Court for 13 years
am therefore one of those whose responsibility it is to monitor the working ofthe Arbitration
Act 1996, I would like this evening to try to highlight the extremely delicate conceptual
balance which the 1996 Act did try to achieve and to explore with you- and you, I am sure,
will not be slow to express your views later - whether, from your perspective or my
perspective, what is really happening does, indeed, achieve that balance.
I am going to look at three aspects of the 1996 Act.
First of all, leave to appeal against an award, which is perhaps the one which gets most
people hot under the collar; secondly, the determination of the substantive jurisdiction ofthe
tribunal; and, thirdly, the intervention of the Courts in cases of serious irregularity affecting
the tribunal, the proceedings or the award.
Let us start with leave to appeal: those of you- and I am sure that is practically everybodywho are conversant with the 1996 Act will know that means section 69 and many will know,
though maybe, depending on when you started practice in this field, not everybody, that this
was substantially derived from section I of the 1979 Act which had revolutionised the whole
conduct of arbitrations in this country. I say the 1979 Act, although I really mean the 1979
Act as interpreted by Lord Diplock in "The Nema" because if you look at section 1 of the
1979 Act, it is not at all obvious that you arrive at the result which Lord Diplock arrived at,
contrary to the view of, as he then was, Mr Justice Robert Goffin "The Nema". The thinking
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behind this revolutionary idea was essentially a compromise, and it is a compromise which
confronts us all the way through these three areas of arbitration law. The compromise in the
case of section 69 and, before it, section I and, indeed, in relation to the other areas I am
going to talk about, was a compromise between two policy objectives which were in conflict.
First policy objective: party autonomy and the desirability for finality of awards.
Second objective: the need to preserve and develop English commercial law as a valuable
national asset.
Let us recall that the whole motivation for changing English arbitration law was marketdriven and an important feature of the market-driven aspect of this was that English
commercial law was a high-quality product which was distinctly marketable all over the
world, if only one provided the right marketing environment.
Now both of these objectives, as I say, had their ultimate goal, therefore, of ensuring that
London maintained its position as a world centre for arbitration and, indeed, turned itself into
the world centre for international arbitration. The 1979 Act was introduced on the back of a
very strong belief that the position of London and English arbitration was being seriously
eroded by court interference in arbitration awards by means of the "special case" procedure.
Only those who were in the field of arbitration 25 years ago will actually have experienced
the peculiar environment of the special case. An award in the form of a special case for the
opinion of the Court on any matter of law arising in the arbitration could be requested by
either party, however hopeless the point oflaw. But it had the great advantage to the loser of
being able to postpone the evil day when the award had to be satisfied and there was a
mandatory requirement that the Court should respond to a request for a special case. This
facility certainly had an upside as well as a downside. It was obviously a means of abuse. It
was an engine for delay. But the upside was that it allowed the development of English
commercial law by, particularly, the Commercial Court and, to some extent, by, as they were
then called, Official Referees in the field of construction and building work, in a way that was
logical, coherent and where the principles became established as and when the decisions were
reported.
Now at this point it is necessary, I think, to identifY two quite distinct fields of arbitration
because these two distinct fields of arbitration in many ways reflect and are reflected by the
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division in opinion as to what should happen to arbitration in this country today and how
close the Court's involvement in arbitration ought to be.
First of all, there are what could be called the domestic and London market arbitrations:
arbitration agreements, for example, in building and construction contracts for performance
in England, arbitration agreements in standard form contracts such as one finds in the
commodity trade, e.g. GAFTA and FOSFA contracts. One finds similar kinds of arbitration
agreements in the shipping world. The charterparty arbitration clauses were in very
widespread use in the 201h century, as, indeed, they still are, and very often one found that
they selected English law, even though they were essentially international contracts - English
law because a lot of the contracts were broked in London and they were using English law
forms: the Baltic Exchange forms.

Even the New York Produce Exchange form in the

shipping industry either had arbitration in London or New York.
That was one lot of arbitration, a field in which the Courts had over the years developed a
consistent body of commercial law which not only had an English impress on it, but which
was copied, relied upon and used internationally, particularly in the shipping world.
Then there was a completely different field of arbitration: what one might call the genuinely
'international', international arbitration, where you would find not that there would be the
usual crowd from the London arbitration scene involved, but maybe one distinguished
member of the tribunal would be from London, but the other two were as likely to be wellknown figures from Zurich or from Stockholm or from the Netherlands or from other
countries anywhere in the world. Those international arbitrations were often tremendous
disputes about such things as derivative contracts between banks and customers
internationally, disputes about joint venture agreements and the energy industry involving the
former Soviet territories, disputes about mineral concessions almost anywhere in the world.
Those arbitrations were really more concerned with trying to feel their way toward a neutral
tribunal and a neutral body of law. It is true that London was often chosen as a venue for
those arbitrations, as it still is, because it is seen as a neutral venue. It is seen as a place
where the Third World is happy to join in arbitration disputes with, for example, a Canadian
party or an American party and where, on the other side, the Americans or the Canadians, or
whoever they are, are quite happy to have a common law jurisdiction in London. Also, the
perception of those who get involved in these big international arbitrations - and I mean, in
particular, the parties - is very often that awards should not be exposed to court interference
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at all and that there should, in fact, be as far as possible a neutral environment untouched by
domestic courts. Indeed many people will go further than that and say: "Well what we really
want is a lex Mercatoria", something which is not strongly flavoured [NOTE TO DR- yes,
he means flavoured ! !] by the common law, but which is an international, global arbitration
and substantive body of rules which can be recognised and respected by the Third World, by
the newly developing industrial powers such as China and India and as well-respected by the
common law countries and, indeed, by the civil law countries in the EU. There was very
strong feeling that the special case procedure was inimical to encouraging that kind of
arbitration to come to London and hence the feeling that, unless something was done about it,
all these arbitrations would go off to Geneva or Zurich or Stockholm or Paris. Because of
this the 1979 Act was passed and, from the 1979 Act, there was born after some 17 years the
1996 Arbitration Act.
Now, the abolition of the special case by the 1979 Act and the regime which it created has, of
course, been continued in substance in the 1996 Act. There has been an attempt to reconcile
the two objectives to which I referred before, namely, on the one hand, the finality/party
autonomy objective and, on the other hand, the maintenance of the purity of English
commercial law objective.

Essentially, this has been done by closing off the Courts from

considering challenges to arbitration awards by having reasoned awards and only permitting
appeals if in an ordinary case a relevant point of law in the award was obviously wrong as it
is said - that is the wording that is used "obviously wrong" -or, in a case where the point is
one of general public importance, as it is so described, the award is open to serious doubt.
And in both cases, before leave to appeal is given, the Court has got to take the view that,
despite the agreement of the parties to arbitrate, it is just and proper in all the circumstances
that the Court should determine the question in issue.
So the hurdle of launching an appeal is placed very high. Only issues of law can be the
subject of appeal and not questions of fact. "Obviously wrong" involves this situation. There
may be many issues of commercial law and construction of commercial contracts which are
very complex. One has only got to see some of the building and construction contracts, or
some of the commodity trading contracts, to appreciate this.

I well remember when I first

encountered the bankruptcy clause in GAFTA Form I 00- a sort of nightmare situation which
took many hours of cold-towel-round-the-head to understand.

Since "obviously wrong"

looks very like a first blush reaction of the Court to the tribunal's reasoning on a first reading,

56220011.1 06-Apr-06 17:30

4

the question is:

"Can that really be the right approach?"

One has these very, very

complicated issues of law which can arise in contracts such as this and yet, so it seems, the
Court is supposed to arrive at a decision on the basis of a first blush reaction.
What is "obviously wrong"? Is the obviousness something which one arrives at, as I say, on
the first reading over a good bottle of Chablis and some pleasant smoked salmon or is
"obviously wrong" the conclusion one reaches at the twelfth reading of the clauses and with
great difficulty where it is finely balanced. I think it is obviously not the latter.
Then there is the question of general public importance. Now, outside the field of arbitration,
"general public impmtance" has a very specific meaning. It is, of course, often that the Court
has to test things by reference to general public importance, something the Court arrives at by
taking a view as to the wider impact of its decision. But "general public importance" means,
first of all, "general" and, secondly, "public". It does not mean "confined to the members of,
for example, the Liverpool Cotton Exchange". It is something which has a much wider and a
much broader aspect than the interests of a particular trade or industry.
Now, what the 1996 Act has done is to divide up the tests for giving permission to appeal
between these two extremes. On the one hand, there is the case which is not by definition of
general public importance and there it has to be "obviously wrong" for there to be permission
to appeal. On the other hand, if the case is one of general public importance, which is not
defined in the Act, then one has the "serious doubt" test. Now, of course, there is nothing
wrong with the "serious doubt" test - it is intrinsically something one can get one's mind
round- but, is it right that permission to appeal ought to be divided between these two polar
extremes: public importance and non public importance? And one can ask that question
against the background of what was going on in fact before the 1996 Act was passed and by
way of application of section I of the 1979 Act. I have done them both, so I know. Under
the 1979 Act, there was a sort of sliding scale, but it was not defined by reference to general
public importance: at one pole, it was defined by the marvellous Dip lock criterion of the
"one-off' case and this was a very useful concept because the "one-off' case identified the
issue of law which was intrinsically unique to the parties. In other words, it was an issue of
law which arose because they had a particular dispute, an issue which was peculiar to that
dispute and one which therefore attracted the very highest hurdle on permission to appeal.
That attracted an "obviously wrong" hurdle.
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But then there was a huge number of cases in between that and the case which had a general
impact, as it said in one of the cases, on the development of English commercial law. In the
latter category, the test that was applied was: "if the Court took the view that the decision
might well be wrong". It was quite a low hurdle: it did not involve a concluded view about it,
it was simply more than arguability and it was probably "strongly arguable that it was
wrong". But then there was the case of the true meaning of the 'invoicing back' provisions in
the Liverpool Cotton Exchange Rules, confined to a limited number of participants in a trade
- hardly describable as of general public importance.

Not only has the general public

probably never heard of the Liverpool Cotton Exchange but they have certainly not heard
about the 'invoicing back' provisions in its Rules. Those cases were treated benevolently by
the Courts when it came to permission to appeal, because the commercial judges saw a need
for the Courts to test and set out the principles applicable to standard form contracts which
might not be all that popular, but which were likely to be in use in the future. In other words,
the test that was applied tended to be not "obviously wrong", but a test which was somewhere
between "obviously wrong" and "open to serious doubt", an in-between test on a sliding scale
which depended upon a view of the prevalence of the issue arising in the future.
Now, I thought that worked very well. It let just about enough cases through- some people
thought it let too few through, some people even may have thought that it let too many
through, but I believe that it let just enough cases through for points of construction of
standard form contracts in a particular trade or industry to be tested out in the Courts.
Well, what we seem to have got into now is a situation where, in fact, there are indeed very
few appeals under section 69 of the 1996 Act which get through the net. During the period
from January 2005 to March 2006, there were 52 pure applications for permission to appeal
under the 1996 Act. By "pure", I mean applications which are not tacked on to any other
application. There have been another 12 which have been tacked on to applications under
section 68 to set aside awards for serious irregularity and there have been other applications
tacked on to section 67, or both of those two.

During the same period, I 2 of those

applications have been sent off by the Commercial Court to other courts, such as the
Chancery Division or the Technology & Construction Court because they involved issues
which are peculiarly part of the jurisdiction of those courts and we send off such applications
for permission to appeal to those courts. That left 40 applications -live applications- in the
Commercial Court. Of these 40, 8 are still pending, 4 have been discontinued and, of the
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remaining 28, 19 were refused and 9 were given leave, so about one-third of the live
applications in the Commercial Court were, in fact, given leave to appeal. I do not, I regret to
say, know how many were successful on the appeal, but what is not known is how many were
given leave because they were obviously wrong and how many were given leave because, on
a matter of general public importance, they raised a serious doubt. Now, of course, one way
of looking at these statistics is to congratulate the commercial arbitrators on a splendid
performance and, even if one assumes that there were some cases where they were obviously
wrong and other cases where their awards were open to serious doubt, there were only 9 such
cases in 14 months where there was a successful application for leave to appeal in the
Commercial Court.
Now this may be very encouraging indeed for those who wish to minimise court intervention,
but for those whose concern is that English commercial law should be developed by the
Courts on the basis of awards, it is pretty minimal fare, particularly when one takes into
account that in 14 months - and this is the perhaps more remarkable statistic - there were
only 3 substantive appeals against arbitrators which were heard in the Commercial Court.
And you say "Well, how does that fit in with the other statistics? It fits in because 6 others
have been fixed, but they have not yet been heard. Of the 19 applications that failed, a good
many of them had argued that the awards, of course, had been wrong, but not obviously
wrong, but they were refused leave to appeal. Now, also, of course, those other awards
where leave was refused may have raised very interesting points of commercial law which
were not of general public importance, but they did not get permission either.
So we can probably deduce that the effect of section 69 and the perception of the legal
profession as to the manner in which the Courts apply it is that there are relatively few
applications for leave to appeal at all and the height of the hurdles is probably acting as quite
a strong deterrent to the legal profession to advise their clients that there should be an
application for permission to appeal and the actual level of interference with the end result by
the Courts is absolutely minute and the finality and party autonomy lobby can therefore be
well satisfied that it has won a significant victory by the terms of section 69 of the 1996 Act.
But is that acceptable? Speaking for myself, I would prefer a greater flexibility than the way
in which "general public importance" is used as a test. I believe that the "open to serious
doubt" test should apply to any non one-off issue of law which is likely to be encountered in
future disputes affecting a particular trade, industry or profession, and that would take
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account of the trades-specific issue which was not a one-off case. It seems to me that the
Courts ought to be able to contribute to the way in which trade and industry is run in this
country through the processes of review of arbitration awards to that limited extent. Serious
doubt as to whether it is correct is a hurdle. It is not something like the special case where
you could apply on any issue of law at all. It involves a distinct value-judgment by the
Courts but I do think it operates and is capable of operating as an effective hurdle. After all,
let us not forget that, if the parties are indeed hell-bent on preserving party autonomy, they
can always enter into an exclusion agreement under section 69 of the Act which starts with
the opening words "Unless otherwise agreed by the parties".
Let me now move to what is perhaps one of the more remarkable compromises in the 1996
Act. I refer to the great Kompetenz-Kompetenz compromise. In a nutshell, section 31 (4) and
section 67 lay down an extraordinary regime for resolving the issue as to the tribunal's
substantive jurisdiction. Let us just consider very briefly two provisions and in particular
section 31 (4) which says:
"Where an objection is duly taken to the tribunal's substantive jurisdiction and the tribunal
has power to rule on its own jurisdiction, it may
(a)

rule on the matter of an award as to jurisdiction; or

(b)

deal with the objection in its award on the merits."

ie there are two possible things the tribunal can do.
Then there is section 30(1) which describes what is meant by "substantive jurisdiction":
"Unless otherwise agreed by the parties the arbitral tribunal may rule on its own substantive
jurisdiction, that is as to (a) whether there is a valid arbitration agreement; (b) whether the
tribunal is properly constituted; and (c) what matters have been submitted to arbitration in
accordance with the arbitration agreement".
Now, the most prevalent of these, so far as the Courts are concerned, is (a), whether there is a
valid arbitration agreement. It arises this way: one side, of course the defendant, alleges that
it is not bound by the arbitration agreement at all and in those cases the 1996 Act allows three
possibilities. We have seen two of them. The arbitral tribunal can make a preliminary award,
ruling on jurisdiction. Secondly, the arbitrators can go on with the hearing and rule on
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jurisdiction in a final award and, thirdly- and this is the extraordinary provision- either party
can apply to the Court to determine jurisdiction under section 32 of the Act, either with the
agreement of all other parties or with the permission of the Tribunal when the Court is
satisfied on this particular course.
So, whether the tribunal does produce an award as to jurisdiction as a preliminary award or
incorporated in a final one, either party can challenge that award by application to the Courts,
but the challenge is something very special. It is not a challenge which depends upon any
sort of filter system.

It is not a challenge which depends upon the arbitrators having

produced an award which was open to serious doubt or an award which was obviously
wrong. It is re-trial of the issue and what it involves very often so far as our Courts are
concerned - and the Commercial Court is concerned - is the calling of evidence, expert
witnesses on foreign law - all sorts of additional material which may or may not have been
before the tribunal when it decided on jurisdiction.

The thinking behind this has therefore

been that Kompetenz Kompetenz can be taken only so far. The arbitrator is perfectly free to
produce an award but it is not court-proof- and the whole issue, therefore, can be re-opened.
What does this lead to? A most extraordinary result - and it happens time and time and time
again in the Courts: a trading company in - shall we say not more than 1,000 miles from
Beijing - has entered into a contract to purchase $10m worth of widgets from a famous
manufacturers just outside Birmingham and the widgets are, of course, delivered but
somehow or other there is a delay in payment and then a tremendous dispute, not about the
quality of the widgets, but about whether the 'Hu Flung Dung Company' just outside
wherever actually was a party to the contract. The widget manufacturers appoint an arbitrator
and Hu Flung Dung Company says: "Get lost. We never made a purchase contract with you
at all. Therefore the arbitration agreement contained in it is not binding on us. In fact, it was
our associate company, the Hu Fling [NOTE TO DR yes, Fling not Flung] Dung Company
that made the agreement and, as it so happens, of course, you have got a contractual time bar
written into this which has now expired".
Now what happens is that, when the widget manufacturer turns to the tribunal and says: "Will
you determine whether there is a binding arbitration agreement?", the tribunal may or may
not produce an award which concludes that there was a binding arbitration agreement and
then the question arises: "Can it stand up in the Courts?"
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It may well be that if it is decided by the tribunal that there is no binding arbitration

agreement and therefore no sale contract, the widget manufacturer then goes to Court and the
whole issue is then re-opened under section 67. Now this is really, to my way of thinking, an
absolutely bizarre procedure because it does both preserve what on the face of it is the
principle of Kompetenz-Kompetenz and thereby reflects the UNCITRAL Rules, but on the
other hand it allows the intervention of the Courts simply to produce a completely different
result to the arbitrator's. I know because I have done it myself!
Now, is this a good idea? Is it taking logic just too far? Or illogicality? Is it trying to balance
too many balls in the air at the same time? Well, I am bound to say it does seem to me that
there is a great deal to be said simply for saying at the outset: "If there is an issue as to
whether there is a binding arbitration agreement we will let the Courts decide".
Because what is happening here is that the Courts are not only deciding whether there is a
binding arbitration agreement, but they are actually being called upon by virtue of that issue
to decide the main issue in dispute between the parties which, if there were a binding
arbitration agreement, would have to be determined by the tribunal. Let us not forget, its
decision on whether there was a contract in the first place gives rise, at least in English law
(assuming it governs the contract) to an issue estoppel. So, there you are - a very peculiar
result.
Let us look finally at section 68, procedural irregularity. Now, it is a section on which I have
got very strong views indeed - at

least~

I have not got very strong views on the section itself,

but I do happen to think it is actually extremely well drafted. My strong views are on the
complete inability of a very large number of members of the legal profession in London to
understand what the section means, judging by some of the applications which are run in the
Commercial Court, particularly those which seek to establish that there has been serious
irregularity on the basis that the tribunal has not dealt on a blow-by-blow basis with each
submission in relation to the evidence. This is quite extraordinary. The idea that section 68
is not there to look after a case where the arbitrator simply says "I find as a fact A, B, C and
D" without mentioning the fact that the parties or either all or other of them have made very
detailed submissions and should find A orB or Cor indeed Z seems to pass by everybody, or
a very large number of those who ought to know a lot better. The arbitrator is king of fact.
For those who conduct the proceedings in accordance with the basic provisions under the
Arbitration Act as to how an arbitration should be fairly conducted, he does not have to
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produce an award which describes on a blow-by-blow account why he does not agree with a
submission which has been made. He does not have to mention the submission at all. The
key thing is that the award has to deal with all the bases of claim and all the bases of defence;
by the bases of claim and the bases of defence, I mean what would be basically included if
you were setting the issues out in a Statement of Claim or Defence or a Reply. The Award
really does not have to go into any greater detail than that, but if it fails to deal with those
issues, then the tribunal is in trouble and that is when failing to deal with a matter which has
been raised and is in issue between the parties produces what is potentially serious
irregularity. But, of course, they should be aware that it does not necessarily get them back to
the tribunal because the Court might well say "Well, it may have been an irregularity to fail
to deal with it, but it has not produced substantial injustice". By this means you get what I
regard as a very salutary fetter on the ability of the parties to re-open arbitrations and to use
what may be very detailed procedural omissions by the arbitrator in order to destroy an
award. Let us not forget that some of these awards are enormous and very complicated - I
am sure you have all seen them - and it is very easy - I can say that as a Judge - it is very
easy not to deal with something, even if it is a pleaded issue, because it may be that you think
that the parties have put it aside or it does not really matter very much. But has it produced
substantive injustice if you did not deal with it? That is the very salutary factor which I think
is very properly in the 1996 Act and, if you look at any of the things I have said in the
Commercial Court over the last few years, you will see constant references to what was
alleged as substantial injustice but in fact show a complete misunderstanding of what the Act
really means by that expression.
Now the fact that we judges see only those arbitration awards where something is said to
have gone wrong tends to hide the fact that in countless other cases the awards have been
above reproach - above reproach of even the most committed appealer and even those who
fail to understand the workings of the 1996 Act more than others and even the reproach of the
most dedicated pedlar of serious irregularities and that is because, happily, you professional
arbitrators are consistently producing awards of exceptional clarity and accuracy into which a
huge amount of very hard work has gone and it is for that reason that I really feel particularly
honoured that I was asked to give this address in such expert company.
If I have expressed some unease about the way section 69 is drafted and operated, that does
not reflect a feeling on my part, of any lack of confidence in your work as arbitrators and
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your ability to attract to London and to this country more and more international work. I do
believe, however, that commercial law would benefit from just a few more published
judgments on issues which really matter to commercial men and those who advise them. In
conclusion, I would just like to leave you with that thought.
Thank you.
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pointment of the arhitrator m· of the arbitration proeecclin~~ ur was otherwise unable to
present his ease; ur

(c) The award d<'als with a difference 110t
contt·mplatrJ h) ,,r not fa11in!! within the terms
uf the :mlunission to arbitration, or it c.ontains
dr·,·i:--ion!- on maiiPr..; heyontl the :;copC' of the
~ulunis:-.ion to arbitration. pro\ idc>d that.

if the

dPebions on matter:i submitted to arbitration can be ~t~par~tt<"d from thtJS(' not so ~uh
mitted~ that part of the av.:ard whirh contains

(b) The recognition or enforcement of the
award would be contrary to the public policy
of that country.

Article VI
If an application for the setting aside or ~US·
pem;.ion of the award has bct·n made to a com·

petenl authority referred to in article V (I)
(e), the authority befon• which the award is
sought to be relied upon may, if it considers
it proper, ad.journ the decision on the rnfurce·

ment of the award and may also, 011 tlw application of the party daiming t·nforc:C'tnf'nt of
the 3\>r'ard, urrler the other party to give suit~
ahlc seruri ty.

Article VI/
l. The provi:::iuus of tlw pre:-;l•nt ( :onvrntion
shall not aiTt·et Lh•· ,·alidity of 1n11ltilateral or
hilatf~ral a;;:rcemcnts com·rrninr the rcco:.::ni·
tinn and t'nfot<'t'mc·nt of arbitral awarcl~ en~
tert~d into by the Contrac:tin~ Statrs nor deprive

