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 One of the objectives of the International Association of Women Judges 

(IAWJ) is to “develop a global network of women judges and create opportunities 

for judicial exchange”1.  The IAWJ Asia Pacific Regional Conference promotes this 

goal by providing a forum for judicial officers from different legal systems to 

discuss challenges their courts face in delivering justice and how those challenges 

might be met.  This 2017 Conference focuses upon topics such as how legal 

systems might better recognise the effects of gendered violence and deal with 

environmental issues in an age of climate change. 

 

 Collaboration between judges from different jurisdictions through 

conferences of this kind has been described as a feature of an emerging “global 

community of courts”2.  Members of this community are said to recognise one 

another as participants in a common judicial enterprise, which transcends national 

borders.  They recognise that they “face common substantive and institutional 

problems; they learn from one another’s experience and reasoning”3. 

 

 At a basic level, judicial exchanges foster an understanding between courts 

and through that understanding, trust and respect may develop.  They may provide 

encouragement and support for judges in countries where the rule of law has come 

under assault4. 

 

 At another level, a benefit of participation in conferences of this kind is 

exposure to possible legal solutions to emerging legal problems.  One writer, 

speaking in the 1970s in defence of comparative law as an academic discipline, 

suggested that, at least in the Western world, legal borrowing was the “usual way 
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of legal development”5.  A moment’s reflection on the history of the common law 

and equity would bear this out. 

 

 The courts of the Asia Pacific region could be regarded as amongst the most 

collaborative in the world.  The region is said to have been the first to secure 

widespread adoption of a set of principles on judicial independence6.  This event 

occurred in the 20th century and close collaborations between the courts of the 

region continue today.  I will return to this later.  At this point it is worthwhile, I 

think, to consider some earlier historical events. 

 

 Legal borrowing is not a novel experience for countries in the Asia Pacific 

region.  The dialogue between judges of the Asia Pacific region may in part be 

attributable to the region’s unique history of legal borrowing in the late 19th and 

early 20th centuries.  This historical experience has left an imprint on the modern 

law of various Asia Pacific countries.  It may also have contributed to a world view 

that is open and receptive to dialogues with the courts of other countries. 

 

 Perhaps the most prominent example of legal borrowing is Japan’s 

transplantation of French and German law during the Meiji Restoration7.  In the late 

19th century Japanese scholars and officials were travelling to Europe, to survey 

and discuss the legal codes which had been established or were in the process of 

being drafted.  In the early 1870s two French jurists8 were engaged by the 

Japanese Ministry of Justice to advise on the drafting of new legal codes.  The 

draft civil code based on the Napoleonic Code, the Code Civil of 1804, did not 

come into force in Japan but was nevertheless adopted by Japanese judges as 

“legal principle” until the new code, based on German law, was finalised in 1896. 

 

 Japan’s attention shifted to German law in the 1880s, which was about the 

time that the first draft of what was to become the BGB, or German Civil Code, 

was being discussed.  We can speak of legal borrowings here too, for the German 

Code was based upon Roman law.  Three German jurists9 prepared a Commercial 

Code, a Code of Civil Procedure and a Law of Organisation of Courts10 for Japan.  

Japan’s Civil Code of 1898 was largely modelled on the 1887 draft of the German 
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Civil Code.  It is said, even today, that a “stable interest in German law persists” in 

Japan11. 

 

 Japan’s transplantation of European law attracted the interest of Korea and 

of China.  In 1881, King Kojong of Korea ordered a group of senior officials to 

travel to Japan to observe its society and culture firsthand.  The officials who were 

designated to visit Japan’s Ministry of Justice returned with copies of Japan’s 

criminal procedure and penal codes.  Although they criticised Japan’s reception of 

Western laws and civilisation as lacking critical evaluation12, they proceeded to 

translate its codes.  Korea subsequently employed a German diplomat as its first 

foreign legal adviser13.  Laws governing the organisation of the courts and the 

Constitution of Korea, which were passed at the turn of the 20th century, reflected 

the growing influence of German and Japanese law in Korea. 

 

 China likewise took an interest in Japan’s legal reforms.  In the early 1900s, 

the newly established Law Codification Commission invited Japanese jurists to 

assist in drafting its new legal codes14.  The first three chapters of the 

Commission’s draft civil code (the “Qing Code”) were drafted by a Judge of the 

Tokyo Court of Appeals and were modelled on German law as adopted in Japan.  

Although it did not take effect, on account of the fall of the Qing Dynasty in 1911, 

later codes were similarly heavily reliant on German and Japanese law15. 

 

 Last year I was a member of a delegation comprised of members of the High 

Court of Australia, the Federal Court of Australia and the Law Council of Australia 

to China, at the invitation of the President of the Supreme People’s Court of the 

Republic of China.  During that visit we met law professors from universities in 

Beijing who, to our embarrassment, displayed a not inconsiderable knowledge of 

both civilian law and the common law.  The influence of European law on China’s 

current civil laws is well recognised.  At the same time, the Supreme People’s 

Court has expressed an interest in the common law’s use of precedent.  It will be 

interesting to observe if the Chinese courts are able to meld this aspect of the 

common law with their civilian-based codes. 
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 There are other, lesser known, examples of legal borrowing in the Asia 

Pacific region.  They include Nepal’s use of French law as a model for reform in the 

mid-19th century and Thailand’s borrowing of German and Japanese civil law in the 

early 20th century.  In 1849 the founder of the Rana Dynasty of Nepal travelled to 

France and Britain.  He was inspired by French law and on his return established a 

“Law Council” to draft a new legal code16.  The “Country Code” was adopted in 

1854 and remained the principal source of Nepalese law until 1963. 

 

 Thailand’s King Rama V appointed a Commission in 1908 to draft civil and 

commercial codes with the assistance of French jurists.  When disputes arose 

within the Commission as to how Thai and French law should be integrated, King 

Rama VI established a new Committee and instructed it to draft a code based on 

the German and Japanese civil codes17. 

 

 The extent to which the history of legal borrowing has shaped the 

development of the relevant legal system varies.  These examples however serve to 

confirm that the borrowing of legal solutions from other countries is not a new 

phenomenon in the Asia Pacific and that jurists and governments in the past have 

found ways to collaborate despite barriers such as language, culture and distance. 

 

 The major reforms in Japan, Korea and China were not simply passive 

transplantations of French and German law.  That is almost impossible for any legal 

system which must adapt foreign legal codes to its own society with its unique 

history and culture.  Despite the Korean official’s criticism of the Japanese, Japan’s 

reforms were in fact heavily debated.  By way of example, the draft civil code 

based on French law was criticised for its failure to take account of Japanese 

customs such as the traditional extended-family system.  The later Chinese 

Kuomintang Civil Code retained aspects of Chinese social customs and provided for 

the application of custom in the absence of specific provision in the Code. 

 

 The motivation for these reforms and the borrowing of European law by 

Japan was in large part as a precondition to renegotiation of the “unequal treaties” 

of the mid-19th century18.  Similar treaties are said to have prompted reforms 
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undertaken by China and Thailand.  And it is suggested that the Nepalese reforms 

were attempts to protect the nation from British imperialism19. 

 

 It must also be acknowledged that the transplantation of the British and 

European legal systems in the region was not always the result of a choice 

exercised by countries in the region.  Nevertheless it has allowed those courts to 

feel some affinity with other courts beyond their own borders and that has 

provided a basis for dialogue today.  In the common law world the example of India 

comes to mind.  The High Court of Australia and the Supreme Court of India meet 

every few years and, by reason of our shared heritage, are able to discuss legal 

problems common to our systems. 

 

 Modern judicial exchanges are not motivated by pressures of the kinds which 

had been felt by Japan and China.  They are undertaken as a matter of choice 

because of the benefits perceived to flow from them, for example, exposure to 

other legal solutions and the strengthening of shared norms such as judicial 

independence and the rule of law. 

 

 Contemporary interaction between judges within the global community of 

courts is characterised by a far greater degree of dialogue than has historically been 

the case. Conferences such as this provide a forum for judicial officers across the 

region to collectively reflect on possible solutions to important transnational 

challenges confronting legal systems. The first session of the 2017 Conference – 

“The impact of judging on gendered violence” – will address an important issue 

that is the subject of the Family Violence Best Practice Principles published by the 

Family Court of Australia and Federal Circuit Court of Australia, the fourth edition 

of which was released in December 2016. 

 

 The success of IAWJ in the Asia Pacific region is perhaps no surprise in light 

of the growing collegiality between courts in the region. Six years prior to the 

establishment of IAWJ, the first LAWASIA Conference of Chief Justices of Asia 

and the Pacific was held in Malaysia in 1985. The goal of the Conference of Chief 

Justices is to provide an opportunity for “open exchange of views and information 

amongst Chief Justices”20. Justices of the High Court of Australia regularly attend 
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the Conference and in 2015 the Court co-hosted the 16th Conference which was 

attended by Chief Justices (or their representatives) from 38 countries.  

  

 A significant achievement of the LAWASIA Conference of Chief Justices 

was the adoption at the 6th Conference in 1995 of the Beijing Statement of 

Principles of the Independence of the Judiciary in the LAWASIA Region. That 

Statement was adopted by the Chief Justices (or representatives thereof) of 20 

nations and has subsequently garnered further support and been referred to in 

judgments by Justices of the High Court of Australia21 and other courts throughout 

the region22.  In 1997, Chief Justice Brennan of the High Court of Australia 

described the Statement as “remarkable” in its ability to express “ideals common to 

legal systems of very different kinds”23.  Chief Justice Gleeson later described the 

Statement as reflecting “the significance of international co-operation among 

judges”24. 

 

 The Statement was recently reaffirmed by the “Colombo Declaration” signed 

last August at a Roundtable Meeting of Chief Justices of the Asia Pacific Region in 

Sri Lanka. That Declaration was signed by the Chief Justices (or representatives 

thereof) of 15 nations, including by Justice Bell on behalf of the Chief Justice of 

Australia. The Declaration recommends consideration of “amplification” of the 

principles in the Statement in light of “social, economic, political and global 

developments and challenges which affect the maintenance and protection of 

independence of the judiciary” that have arisen in the past two decades. 

 

 There are many other important forums for interaction between judiciaries 

emerging in the Asia Pacific region. One is the Asia Pacific Judicial Reform Forum 

(APJRF), the Secretariat of which is currently chaired by Justice Bell of the High 

Court of Australia. An important contribution of the APJRF was the publication in 

2009 of Searching for Success in Judicial Reform: Voices from the Asia Pacific 

Experience, a compilation of case studies discussing modern challenges in 

delivering justice such as delay and corruption. Contributors to the text include 

current and former judicial officers from Australia, Cambodia, Indonesia, Nepal and 

the Philippines. 
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 The Asian Business Law Institute was launched in January 2016.  Amongst 

other things, it aspires to provide a forum for members of the legal profession, 

including judges, to discuss and collaborate in developing business law in the 

region.25  

 

 The High Court of Australia regards dialogue with overseas judiciaries 

through these forums and other modes of exchange as a priority. The Court has 

recently established an International Committee to facilitate dialogue with other 

judiciaries with a particular focus on our region.26 The Council of Chief Justices is 

also working to develop a more coordinated approach to interactions between the 

Australian judiciary and overseas judiciaries and has recently established a Working 

Group to that end. 

 

 There are some courts with whom the High Court will talk but which do not 

share the same values as other courts such as the rule of law.  To courts of some 

countries in our region, judicial independence means freedom from the pressures of 

corruption rather than reflecting a separation of powers.  Judges of these courts 

may nevertheless strive to do justice by the people who come before them, within 

the confines of their legal system.  From our perspective, it is preferable to 

maintain a dialogue about changes which are possible. 

 

 I have mentioned the delegation, in 2016, led by the High Court to the 

Supreme People’s Court of China.  A Letter of Exchange was entered into between 

our courts by which it was agreed to explore opportunities for the development of 

mutual understanding, education and cooperation between our judiciaries. 

 

 This is not to say that an engagement with another court involves the 

acceptance or legitimisation of any inhumane or unequal treatment of persons 

coming before that court.  These are matters which, if possible, should be 

discussed.  In discussions I have had in recent times with courts in Malaysia and 

Brunei, it would appear that Sharia Law is to be applied in some courts.  The recent 

adoption of classic Sharia evidentiary principles stipulating the number and gender 
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requirements of witnesses in the Sharia Evidence Order of the courts of Brunei 

Darussalam and its Sharia Penal Code27 would appear to disqualify women as 

witnesses and make it harder to prove gender-based violence28.  Given that a focus 

of this Conference is on violence of this kind, the operation of Sharia Courts in the 

region might warrant discussion. 

 

 The High Court and the Council of Chief Justices recognise the importance 

of being part of a global community of courts.  Forums such as the IAWJ Asia 

Pacific Regional Conference encourage judges to think of themselves in a similar 

way.  I am sure that its attendees will have a stimulating and productive 

Conference. 
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