THE UNRECOGNISED RESERVE POWERS

by Anne Twomey"
Introduction

In Australia, the scope of the reserve powers has been largely discerned from the
examples of their exercise. Much time has been spent raking over the ashes of the
experiences of the Lang dismissal in 1932 and the Whitlam dismissal in 1975, with more
limited attention being paid to the reserve powers to appoint a Prime Minister or to refuse
a dissolution. Reference is sometimes made to the extremely limited exercise of the
reserve powers in the United Kingdom and occasionally to Canada, but that is all. Most
commentators would deny that there are any other reserve powers beyond those three
classic powers and see as mischievous, or even dangerous, any suggestion that there
might be other circumstances in which a vice-regal officer could exercise power without
advice, or contrary to advice, or refuse to exercise a power as advised.

Today, I would like to look at the reserve powers from a different perspective — by
identifying the principles that underlie them and how those principles intersect and
conflict and support the reserve powers. It seems to me that instead of looking at the
reserve powers as isolated and anomalous exceptions from the operation of the
Constitution, a preferable approach is to integrate them into the Constitution and identify
their scope by reference to established constitutional principles. In doing so, I will be
taking a much wider sample of circumstances in which such powers have been exercised
as a means of illustrating the principles that underlie them and their possible application.
In practice, the reserve powers have been more commonly exercised in former British
colonies that are developing countries in Africa, Asia, the South Pacific and the
Caribbean, where the likelithood of political instability is greater and constitutional
boundaries tend to be pushed. In many of these countries, attempts have been made to
codify the reserve powers, at least to some extent, leading to their justiciability and an
interesting wealth of jurisprudence in court decisions about not only those aspects of the
reserve powers that have been codified, but also the scope of the uncodified reserve
powers and the conventions that apply to their use.

The criticism might well be made that examples from these countries are quite
inappropriate to Australia, where military coups and other extreme events are most
unlikely to occur. While this may be true in relation to many of the examples used, what
is of importance here is what they reveal about the principles underlying the reserve
powers, and this is what I would like to explore today.

The three main principles that I will discuss are:
e Responsibility;

e The rule of law; and
e Necessity



Responsibility is the key principle. It potentially justifies most exercises of the reserve
powers. The reserve power to appoint a Prime Minister arises in circumstances were
there are no responsible advisers. A dissolution may be denied to a Prime Minister who
has lost the confidence of the House and is therefore no longer responsible, if there are
others who could form a responsible government. A Prime Minister who has lost the
confidence of the lower House and refuses to resign may be dismissed.

The rule of law is also an important principle. It potentially supports the dismissal of a
Prime Minister who persists in serious breaches of the law or the Constitution. It also
would potentially permit a Governor-General to decline to act upon advice to commit a
manifest breach of the Constitution or of a law. However, the application of this
principle is often tempered by another principle, the separation of powers and the role of
the judiciary in determining legality. Where the judiciary may not determine legality,
because the matter is not justiciable, or where the breach of the rule of law is both serious
and uncontestable or uncontested, then an exercise of a reserve power to reject advice or
to seek new advisers, may be warranted.

Most difficult to apply, however, is the doctrine of necessity. It may override the rule of
law, by permitting extra-constitutional or other acts contrary to the law. It may also
result in the exercise of executive power and the acceptance of advice from persons who
are not responsible advisers. It arises in those rare circumstances where constitutional
action is not possible or practical. Its use, however, is only justified to provide means to
restore the rule of law and responsible government. The danger is that the doctrine of
necessity 1s used as a legal fig-leaf to justify the abrogation of the Constitution, to support
the rule of might over the rule of law and to divorce government from responsibility. It is
therefore a dangerous beast that needs to be kept under strict control.

Responsibility

The Queen and her vice-regal representatives act upon the advice of ‘responsible’
Ministers. While the Queen may receive advice through the channel of her Governor-
General, she cannot, in ordinary circumstances, be advised by the Governor-General, as
he or she is not ‘responsible’ to Parliament for that advice. This point was stressed by the
British Government during the negotiation of the Australia Acts, where at one stage it
was proposed that the Governor-General advise the Queen about the appointment of State
Governors."  Such a proposal was eventually rejected in favour of the Queen being
advised directly by her responsible Ministers, being State Premiers. For the Governor-
General to advise the Queen, other than as a channel for responsible advice, would breach
the cardinal principle of responsible government.

Responsible Ministers are those who hold the confidence of the lower House of the
Parliament and who are responsible to the people through the Parliament for the advice
that they give to the Queen or her vice-regal representatives. Responsibility is also
critical in the establishment of separate Crowns. A new Crown is established when the
Queen is advised by the Ministers of a polity who are responsible to the people of that



polity through its legislature. The polity itself does not need to have attained formal
independence or to be internationally recognised as sovereign, as long as it is self-
governing and its responsible Ministers advise the monarch and the Governor-General.”

What if the Queen or the Governor-General is advised by Ministers who have ceased to
be ‘responsible’? To what extent must the monarch or her vice-regal representative act
upon advice of a Minister or other person exercising executive power who is not
responsible?

Appointment of a Prime Minister

This may arise in a number of different circumstances. For example, imagine a Prime
Minister has been overthrown by his or her own party and a successor elected by the
parliamentary party. What if the Prime Minister, upon resigning from office, advises the
Governor-General to appoint someone else as Prime Minister, rather than the person
chosen by his or her parliamentary party? The Prime Minister, by virtue of his or her
resignation as a Minister, has ceased to be responsible to Parliament for any advice
given.” Hence, he or she cannot provide binding advice to the Governor-General.* While
advice is routinely given in practice by outgoing Prime Ministers,” this advice is
generally regarded as not binding upon the Governor-General (although, to the extent that
the advice identifies the person most likely to hold the confidence of the Parliament, the
Governor-General would normally have no other choice). Hence the Governor-General
would be obliged, by convention, to appoint as Prime Minister the person most likely to
hold the confidence of the lower House, regardless of who the outgoing Prime Minister
advised should be appointed.

In India, where such issues tend to be the subject of litigation, Mitra J of the High Court
of Calcutta concluded that it could not be said ‘that the Governor is bound to act, in
appointing a Chief Minister, on the advice of the outgoing Chief Minister who has lost
his majority in the Legislative Assembly as a result of the General Election’.” This was
because such advice was not being given by a responsible Minister.

Equally, if in such a case a Prime Minister, deposed by his or her party, sought a
dissolution, the Governor-General would be entitled to reject that advice if he or she
came to the view that there was another person who could be commissioned to form a
responsible government. This is because the Governor-General is not bound to act on the
advice of a person who has ceased to be a responsible adviser.® In India, this proposition
has been taken even further, so that a Governor’s decision in 2002 to grant a dissolution
to a government that had lost confidence was overturned by a court on judicial review.
The court held that the Governor not only was not obliged to accept the advice of his
Ministers, but also that he ought to have enquired as to whether an alternative viable
Government could have been formed and whether it was necessary to impose the
financial burden of an election.’



Caretaker conventions

Another circumstance in which the issue of a lack of responsibility arises is where a
government has been defeated in a vote of confidence or in an election but continues in
office until a new government can be formed. In such cases, the government cannot be
regarded as ‘responsible’ as it clearly does not hold the confidence of the lower House.
More contestable are the circumstances in which Parliament has been dissolved but an
election has not yet been held or the outcome of an election is still being ascertained and
the incumbent government remains in office pending the formation of a new government.
In such a case, the government may or may not hold the confidence of the newly elected
House, but is not currently responsible to it as the House is not in existence, having not
yet been reconstituted.

In both cases caretaker conventions apply in Australia. These are, however, conventions
and not laws. If a government, that was not responsible to the Parliament, advised the
Governor-General to act in breach of the caretaker conventions by implementing an
important decision with ongoing ramifications that would bind any future government,
would the Governor-General have a reserve power to decline to act upon that advice
because his or her advisers were not responsible?

Again, Indian jurisprudence covers this issue with the courts holding that the President is
not obliged to accept the advice of Ministers of a caretaker government that had never
established its responsibility to Parliament, except in relation to the day-to-day
administration of government.10 While no one would want the Governor-General to be
required to assess whether each and every act taken by a caretaker government falls
within the caretaker conventions, it is arguable that a Governor-General could decline to
act on the advice of Ministers who had ceased to be responsible in circumstances where
acting on that advice would give effect to a major breach of the caretaker conventions
which could not be remedied by an incoming government. At the very least, he or she
could defer action upon such advice until the composition of the new responsible
government is known."'

For an Australian example, on 26 February 1968, the South Australian Premier, Don
Dunstan, recommended the appointment of Sir Mark Oliphant as Governor,'? just days
before the State election was due to be held on 2 March 1968. This breached the care-
taker conventions about making significant appointments after the dissolution of
Parliament and immediately before an election. In those days, Governors were appointed
by the Queen on the advice of her British Ministers. The British Government, with the
support of the Palace," declined to recommend Oliphant’s appointment to the Queen and
delayed any appointment until after the election."* The new Premier, Mr Hall, requested
the appointment instead of a different Australian, Sir James Harrison, who was appointed
as requested. Oliphant later became Governor in 1971 after Dunstan was returned to
office.



Difficulty in ascertaining whether advisers remain responsible

If vice-regal reserve powers are dependent upon the responsibility of Ministers, then this
leads to the difficult question of how one determines whether responsibility has been lost.
There have been numerous disputes within countries that operate a system of responsible
government as to whether responsibility must be determined on the floor of the House or
whether a vice-regal officer may determine responsibility on the basis of a letter or sworn
statement by a majority of the lower House that the Prime Minister or Premier no longer
has their support."”

Perhaps the most interesting case in which difficult issues of responsibility arose occurred
in Nigeria in 1962. The Premier of Western Nigeria, Chief Akintola, lost the support of a
majority of his party and was instructed by the party to resign as Premier.'® He refused to
do so. He sought a dissolution, which was refused by the Governor, and he sought the
recall of Parliament to determine confidence, which was refused by the Speaker. He was
dismissed by the Governor without there having been a vote of no confidence against
him. He claimed to be invalidly dismissed and advised the Queen to dismiss the
Governor.

The British Government and the Queen took the view that she could not act on Akintola’s
advice because he was no longer her responsible adviser. The Supreme Court of Nigeria,
however, held that a vote of no confidence was required before the Premier could be
dismissed."”” Hence Akintola remained Premier and the Queen’s constitutional adviser.
But the Nigerian Government had declared a state of emergency, taking over the
government of Western Nigeria, suspending the Premier and the Governor."®  So
Akintola was not the Queen’s responsible adviser. The state of emergency was
terminated on 31 December 1962 and Akintola was restored as Premier without fresh
elections.””  Whether or not he held the confidence of Parliament at that time was
uncertain, because it had not been recalled and no vote of confidence had been taken.
Nonetheless, at this stage the Queen acted on Akintola’s advice and dismissed the
Governor.”’

Akintola later regained the confidence of the legislature, with two votes of confidence in
his favour, showing he was responsible.21 The Privy Council, however, then reversed the
Supreme Court of Nigeria, holding that Akintola had been validly dismissed, so he was
not the Queen’s responsible adviser.”” Akintola responded by causing the Western
Nigerian Parliament to pass a constitutional amendment, with retrospective effect, so that
the Premier cannot be dismissed unless there is a vote of no confidence in him on the
floor of the House.” This restored his status as a responsible Minister. His responsibility
was later terminated by a bullet in a coup d’etat.

This saga gives rise to two important points. First, that the codification of conventions, to
the extent that it renders reserve powers justiciable, is unwise as it can lead to long
periods of uncertainty and instability. Moreover, court decisions determining who is
validly Premier or Prime Minister are usually ineffective, especially when they are in
conflict with the will of the Parliament or of those who effectively control the executive



government. Fiji** and Papua New Guinea™ give further evidence of the impotence of
courts in this regard.

Secondly, responsibility is the key to the power to advise the Queen. The Queen is
entitled (although not obliged) to ignore the advice of a person who exercises executive
power in one of her Realms but who is not responsible to the local legislature because he
or she does not hold its confidence or who no longer holds the office of Minister. Hence,
in a race to the Palace, a Prime Minister’s advice to dismiss the Governor-General will
not be successful if the Governor-General has first managed to dismiss the Prime
Minister.

Summoning and proroguing of Parliament

If a vote on the floor of Parliament is necessary to determine confidence and hence,
responsibility, then questions arise as to whether any reserve powers exist concerning the
summoning and proroguing of Parliament. Can a Prime Minister who has potentially lost
the confidence of the House avoid the establishment of such a loss of confidence by
advising the Governor-General to prorogue the Parliament or by refusing to reconvene
Parliament to determine confidence?

In Canada in 2008 the Harper Government controversially advised the Governor-General
to prorogue Parliament in the face of the prospective loss of a vote of confidence in the
Parliament. The Governor-General did prorogue Parliament, but most commentators
took the view that she had a discretion to refuse to act on that advice if she so chose.”
Hogg took the view that there is no discretion to refuse advice to prorogue if the
Government clearly maintains the confidence of the lower House and is therefore
responsible. Where, however, an imminent loss of confidence is likely, Hogg thought
that the Governor-General had a reserve power to refuse advice to prorogue, if the
Governor-General regarded this as the best alternative in the circumstances.”’ This is a
good example of a case where the reserve power is tethered to responsibility and
therefore only arises in limited circumstances.”®

A further question arises as to whether a vice-regal representative who has the formal
power to summon Parliament on advice, may also have a reserve power to do so without
advice in circumstances where the Prime Minister or Premier is deliberately deferring the
recall of Parliament in order to avoid a vote of no confidence.” The analysis here is
different from that concerning prorogation, because it involves the vice-regal
representative taking positive action without advice, rather than simply declining to act
on advice. One argument is that summoning Parliament is a less serious action than
dismissing a government and therefore a better alternative.”® In West Bengal, for
example, when it appeared that the government had lost confidence, the Governor
requested that Parliament be recalled on three separate occasions over a period of a
month, but was rebuffed each time. The Governor, fed-up, and with an escalating crisis
of famine and lawlessness in the State, dismissed the Premier. His action was upheld in
the courts.’! In another case in Uttar Pradesh, the Indian Supreme Court itself ordered



that that a s%)ecial session of the Uttar Pradesh Assembly be summoned to determine
confidence.’

The question of whether there is a reserve power to summon a meeting of Parliament to
deal with the issue of confidence has also been considered in the Solomon Islands with
mixed results. In 1994 the Prime Minister admitted to the Governor-General that he did
not have the confidence of Parliament, but carried on governing and refused to advise
that Parliament be summoned. The Governor-General eventually dismissed the Prime
Minister and summoned Parliament. The Court of Appeal held that the Governor-
General could summon Parliament without advice. Two of the judges noted that ‘a Prime
Minister who hangs on to office while conceding that he has no majority is in no position
to insist that the Governor-General’s functions can only be exercised on his advice’.”
But in 1998, when the same issue arose, the Court of Appeal held that the Governor-
Geneg4al had no power to summon Parliament and that such a reserve power did not
exist.

Responsibility and necessity

An even more extreme case, which is most unlikely to occur in Australia, is where the
Queen ceases to have any responsible Ministers in a country at all, because a coup has
occurred and the Parliament has been disbanded. A new revolutionary government may
seize effective control of a country and seek to retain the position of Governor-General
and the role of the Queen, as occurred in Sierra Leone in 1967, in Grenada in 1979 and in
Fiji in 1987. Should the Queen and her vice-regal representatives, however, continue to
accept advice from ‘Ministers” who are not responsible at all to an elected Parliament or
the people? If we accept that a new Crown is created when the Queen is directly advised
by Ministers responsible to a legislature of a particular polity, is it also the case that a
Crown may self-destruct if responsible government ceases? Does the Queen have a
reserve power to terminate the Crown in a polity?

Sierra Leone and Grenada

The coups in Sierra Leone and Grenada are interesting on a number of grounds.® First,
they show why the role of the Queen and sometimes the Governor-General are preserved
by revolutionary or military regimes. This is because of international recognition. The
need to recognise a new regime only arises if there is a change in state, not a change in
government. If you keep the Queen as head of state, then you retain international
recognition by other countries. This is something that British diplomats explain to the
new revolutionary government, so that the British don’t have to worry about whether or
not to give recognition to the new regime and can avoid ‘presentational’ issues arising in
the Westminster Parliament.

Secondly, if a Governor-General’s existence becomes inconvenient, they are easily
despatched by what is known as the ‘Irish solution’, which involves sending them on
leave prior to retirement. This must appear to be ‘voluntary’ for ‘presentational’ reasons.



But it is often far from voluntary, as the resignation letter is written by British officers
and given to the coup leaders to persuade the unfortunate incumbent to sign.

Thirdly, and most remarkably, neither the British Government nor the Palace, at least in
1967 and 1979 appeared to have the slightest qualms about the Queen being advised by a
military junta or a revolutionary government. The fact that her advisers were not
responsible to anyone did not raise even a mention in British files. Nor did the question
arise as to whether the Queen should cease to give legitimacy to non-democratic and
sometimes brutally oppressive regimes by terminating the role of the Crown.

Fiji

The Queen’s role in relation to the first Fijian military coup of 1987 was different. She
played a much more active role, perhaps because of the interests of other Commonwealth
countries, such as India, in the racially discriminatory aspects of the coup. The Queen
supported the Governor-General when he rejected the authority of the coup leader and
assumed executive power himself.*® Her Majesty accepted that as her Prime Minister and
other Ministers were being detained, the Governor-General was the sole legitimate source
of executive authority in Fiji.

Her Majesty continued to support the Governor-General, even after he dissolved
Parliament and dismissed all Ministers. When her deposed Prime Minister, Dr Bavadra,
was released and sought to see her in London, she refused to meet him. In doing so, the
Palace stated that Her Majesty was acting on the advice of the Governor-General.”’
Implicit in acceptance of this advice was acceptance that Dr Bavadra had been effectively
deposed and was no longer her responsible adviser and that the Governor-General, by
virtue of the doctrine of necessity, continued to be her only adviser.

The Queen continued to support the Governor-General publicly after a second military
coup took place in September 1987 and the coup leader, Colonel Rabuka, declared that
Fiji was a republic.38 But the Queen’s support went silent after the Governor-General
stated that he saw the necessity of changing the Fijian Constitution to entrench special
political rights for indigenous Fijians, including a permanent majority of seats in
Parliament, and the reservation of all important offices, such as Governor-General, Prime
Minister, Minister for Foreign Affairs and Minister for Home Affairs, for indigenous
Fijians.” As the press noted at the time, such an approach would be contrary to the
principles that underlie the multi-racial Commonwealth.*’

Worse still, the Governor-General endorsed a plan by a former Prime Minister, Ratu Sir
Kamisese Mara, that such changes to the Constitution should be made by the Queen
herself, under a supposed extraordinary prerogative to directly amend the Fijian
Constitution. When Ratu Mara came to London, as the Governor-General’s emissary, to
advise the Queen on this proposal, she refused to see him.*' This time she did not act on
the Governor-General’s advice.”” Her Majesty then, through her Private Secretary,
pressured the Governor-General to resign and stated that acceptance of his resignation
terminated her role as Queen of Fiji.43 For the first time, the Queen ended her



sovereignty over a nation, without the advice of any responsible advisers. The
extraordinary prerogative or reserve power that she exercised in this case was not to
amend the Constitution per se, but to do so in effect by terminating the Crown and her
office as Queen of Fiji.

Rule of Law

One vital aspect of the ‘rule of law’ is that the executive is subject to the law and to the
Constitution. As the Privy Council has noted, ‘the rule of law requires that those
exercising public power should do so lawfully’ and ‘in accordance with the
Constitution”.** This applies not only to Ministers but also to the Governor-General.
From colonial times, vice-regal representatives were obliged to obey the law.*> Alpheus
Todd, quoting from an 1870 despatch from the Colonial Secretary to the Governor of
NSW, noted that if the law requires the Governor to do one thing, and the Governor’s
Ministers advise the Governor to act contrary to the law, it is the Governor’s ‘plain duty
to obey the law; and it would be idle to object that such obedience was unconstitutional;

for the Governor is himself a branch of the legislature’.*®

Sir Ellis Clarke, who was successively Governor-General and then first President of
Trinidad and Tobago, strongly adhered to this view. He stated:

Provided that he is satisfied as a matter of law that he has the power to do
something, the President must exercise that power in accordance with ministerial
advice. Such advice cannot, however, endow the President with a power denied
him by law. One must first ascertain the legal competence of the act
contemplated, and, if it exists, then how the power is exercised is a matter for
ministerial advice. If what is advised is not intra vires, the advice must be
rejected for no advice, including that of an Attorney-General can render legal that
which is, advice apart, ultra vires."’

The difficulty, however, is how the Governor-General ascertains that the actions that he
or she is being advised to take are legally valid. Not all vice-regal representatives are
lawyers. For the most-part, however, it is simply a matter of checking that the relevant
action falls within the specified statutory power. Executive Council minutes are provided
in advance and when potential mistakes are identified, the matter is queried with relevant
public servants and legal advice is taken to correct any errors. Given the volume of
material that goes to Executive Council, it is not unusual for errors to be spotted and dealt
with in this way. The former Governor-General, Sir Paul Hasluck, saw it as one of the
‘main responsibilities of the Governor-General... to make sure that all actions of the
Government4 8[taken through the Federal Executive Council] are constitutionally correct
and lawful.’

Where the legal issue is more difficult or controversial, a vice-regal representative may
seek the advice of the Crown Law Officers, being the Attorney-General, the Solicitor-
General and the Crown Solicitor, on the legality of proposed action. If advised that it is
legal, the Governor is entitled to act upon that advice, in which case responsibility for the
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Governor’s actions vests in the government. This point was stressed by the British
Colonial Office to Governors in the early 20" century when they raised concern that they
would be participating in illegal acts if they issued warrants for expenditure without an
appropriation or assented to appropriation bills that had not been passed by the upper
House.*” The Governors were told that if they acted in accordance with ministerial
advice and the formal written advice of the Crown Law officers as to the validity of their
actions, then responsibility for any invalid action would rest with Ministers rather than
the Governor.”

If, however, Crown legal advice admits illegality or the Government declines to provide
legal advice when requested or does not deny that the action advised is illegal, then the
Governor may choose not to act as advised.”’ This does not mean that he or she should
do so. Other considerations also come into play, such as respect for the separation of
powers and the consideration that in most cases issues of legality should be left to the
courts to decide.

If the matter cannot be dealt with by a court, or if the crisis is such that waiting for a court
decision is impractical, then another alternative is resignation. Sir Fred Phillips, when
Governor of St Kitts, took this course rather than accept advice he considered unlawful.”
However, while the publicity attracted by a Governor-General’s resignation might bring
the issue to a head, in most cases it simply passes the problem on to someone else, rather
than resolving it. For example, if a State Governor were to resign or temporarily stand
aside to avoid being involved in illegality, this would drop the problem in the lap of the
Lieutenant-Governor or Administrator, who is usually the State Chief Justice. Query
whether a Chief Justice, in order not to compromise his or her judicial office” must place
greater weight on the rule of law than on responsibility when performing the duties of the
Governor?

Issues of legality most commonly arise in relation to the exercise of the power to grant
royal assent to bills. As the validity of Bills or Acts can be determined by the courts, the
view rightly taken in Australia is that it should be left to the courts to decide, either after
assent has been given, or sometimes, where manner and form issues arise, before assent
is given.”* The Western Australian Marquet case is an example.”

Interestingly, in 1979 the British Foreign Secretary, Lord Carrington, sent a despatch to
the NSW Governor stating that, if reserved, it would be his duty to advise her Majesty to
refuse her assent to the Privy Council Appeals Abolition Bill 1979 (NSW) because in his
view it was unconstitutional.’® Australian officials argued that its constitutionality was a
matter for the courts, but the British could not be dissuaded.”” They would not permit the
Queen to assent to a Bill that they regarded as invalid. British officials also considered
refusing assent to the Victorian Constitution Act 1975 on the ground that one clause,
regarding legislative power in relation to offshore mining, might be unconstitutional.”®

What if a court decides that a Bill is invalid but the Government insists that assent still be
given to it? This situation arose in St Kitts in 1981. The Bill in question increased
significantly the salaries of Ministers. It was declared constitutionally invalid by the
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High Court. While an appeal was pending, the Government submitted the Bill to the
Governor for royal assent. The Governor refused to give assent until such time as the
courts found the Bill to be valid. The Premier requested the Governor’s resignation for
refusing to act on advice. The Governor refused to resign. The Premier then advised the
Queen to withdraw the Governor’s commission and she did so. The Governor apparently
found out when a Royal Navy helicopter landed in his garden and he was handed the
notice of the termination of his appointment.”

So even if we accept that in the normal course, a Governor should assent to a law that is
potentially constitutionally invalid, leaving it to the courts to decide its validity, must he
or she give assent, on ministerial advice, in circumstances where a court has already held
the Bill to be unconstitutional, even if the matter is on appeal? In such a case, one might
reasonably take the view that the rule of law trumps responsibility. Curiously, however,
while the British Government appears to have taken the view that the rule of law trumps
responsibility when it comes to the grant of royal assent to reserved bills, the Queen
seems to have accepted the advice of her responsible ministers over considerations of the
rule of law, when it came to dismissing a Governor. Although it is sometimes suggested
that the Queen has a reserve power to refuse advice from a responsible adviser to dismiss
a vice-regal representative,60 there is no evidence, yet, of her exercising such a power,
and she certainly did not do so in this case.

For reasons of time, I will pass over the 1932 dismissal of the Lang Government, other
than to note that when the Governor, Sir Philip Game, sought and received Crown legal
advice that the infamous NSW Government Circular did not breach the Audit Act 1902
(NSW), he accepted that advice and concluded that he had no grounds upon which to act.
It was only a month later, when the Circular was renewed and in conflict with a
Commonwealth law, and the Premier both refused the Governor legal advice and did not
contest that the Government was in breach of the law, that the Governor acted. While it
is true that the issue of legality could and probably should have been decided by a court,”’
given the extreme economic and political circumstances of the time and the imminent
threat of serious violence, one must have some sympathy with the Governor’s view that
immediate action to refer the issue back to the people in an election was the preferable
course.

Necessity

When it comes to reserve powers, the doctrine of necessity may justify acts that would
otherwise be unconstitutional if they were undertaken in extreme circumstances in order
to restore constitutional government. An example arose during a crisis in Dominica in
1979. The President left the country without taking the required constitutional steps for
appointing an Acting President and the Speaker resigned. The result was that Parliament
could not be convened and could not be dissolved. It was only by extra-constitutional
action that a new government was chosen and responsible government was restored.®

In other circumstances, extra-constitutional action may be necessary to save lives. An
example occurred in Trinidad in 1990. An armed group seized the Parliament and held
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the Prime Minister and other Members captive. The militants insisted upon being granted
a pardon before they would release the hostages. The Prime Minister, while still a
captive, refused to advise that a pardon be issued. Instead he recommended that the army
storm the building. His captors responded by shooting him, although not fatally. The
Acting President signed the pardon on the condition that all the captives be safely
returned. They were released some days afterwards, after further negotiations.

The militants were then arrested. Their action for habeas corpus, relying on the pardon,
was successful in the Privy Council.”® The Government then challenged the validity of
the pardon on the ground that it had been given under duress. The Privy Council
concluded that it was not given under duress, as the Acting President was not subject to
direct physical violence,”* but it was invalid because the militants had not been
sufficiently prompt in releasing the hostages.”” Curiously, the point was not made that
the Acting President had no power to issue the pardon.’® He could only act on the advice
of his responsible Ministers, although this was not possible given that they were being
held hostage. Presumably the doctrine of necessity applied, turning a power that
normally had to be exercised upon advice into one that could be exercised without advice
and at discretion.

Most modern jurisprudence on the doctrine of necessity now relies upon the judgment of
Haynes P in the Grenada Court of Appeal in Mitchell v DPP. He held that the doctrine of
necessity could be used to validate unconstitutional legislation in exceptional
circumstances where immediate action is necessary to protect or preserve some vital
function of the State, where no other reasonable course of action is possible and the
action does not impair the rights of citizens. He stressed that the sole effect of the action
must not be to consolidate or strengthen the revolution.®’

In Republic of Fiji v Prasad,®® the Court of Appeal of Fiji followed this analysis, holding
that the doctrine of necessity authorised the taking of all necessary steps after the 2000
coup, whether authorised by the Constitution or not, to restore law and order and secure
the release of the government hostages. However, once they were released and the
emergency had abated, the application of the Constitution revived. The Court concluded
that the ‘doctrine of necessity does not authorise permanent changes to a written

constitution, let alone its complete abrogation’.*’

The danger of the doctrine of necessity is that it is later used by new coup leaders to
justify further unconstitutional action. This was the case in Fiji, where the President and
the head of the armed forces attempted to justify many of their actions in relation to the
2006 coup on the ground of necessity as well as the identification of a prerogative to deal
with national emergencies, which was claimed to have been inherited from the previous
constitutional monarchy and which apparently turned into a reserve power during the
emergency. The Court of Appeal of Fiji dismissed these arguments, holding that the
doctrine of necessity did not apply and nor was there a reserve power to dismiss the
Prime Minister or deal with an emergency.”
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The Court of Appeal did, however, apply the doctrine of necessity to allow the President
to appoint a caretaker Prime Minister to advise the issue of the writs for a new election.”’
The doctrine of necessity was therefore used for the purpose of restoring democracy
through the holding of elections, rather than to justify the usurpation of legislative and
executive power and the termination of responsible government.

It did not, however, work, as the response of the coup leaders was to abrogate the
Constitution, dismiss the judges and ignore the judgment. The use of the doctrine of
necessity as both a justification for departure from responsibility and the rule of law and a
bridge to restore responsibility and the rule of law is not always effective, at least where
there are persons with sufficient ammunition to blow that bridge up.

Conclusion

There is a tendency to place the reserve powers in boxes. One might well call them
Pandora’s boxes, because there is great trepidation about opening them, for fear of what
might be released. In my view, they are better considered in terms of the constitutional
principles that underlie them. While this may open up the possibility of reserve powers
being used in relation to other subjects, such as the operation of caretaker conventions or
the prorogation or summoning of Parliament, this should not be a matter of alarm as long
as they are applied in accordance with the relevant constitutional principles to secure
responsible constitutional governance, rather than as anomalous exceptions.

* Professor of Constitutional Law, University of Sydney. This paper was delivered as a High Court Public
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grant.
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