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IN THE HIGH COURT OF AUSTRALIA
BRISBANE REGISTRY
BETWEEN:

No. B61 of2012

COMMISSIONER OF TAXATION
Applicant

5

AND

UNIT TREND SERVICES PTY LTD
ACN 010 382 242

10

Respondent
RESPONDENT'S SUBMISSIONS
Part I: Internet publication

15
1.

The respondent certifies that these submissions are in a form suitable for
publication on the internet.

Part II: Issues
20
2.

25

30

The applicant seeks to have the court decide what nexus was required under s
165-5 of the A New Tax System (Goods and Services Tax) Act 1999 (Cth) ("the
GST Act"), as that Act stood before the insertion of s 165-5(3), between a
benefit an "avoider" got from a scheme, and the making of a choice, election,
application or agreement (a "choice") that was expressly provided for by the
GST Act, for Division 165 not to "operate"; that is to say, the applicant asks
the court to determine the meaning of s. 165-5(1 )(b) of the GST Act before the
insertion of s 165-5(3).

Part III: Judiciary Act 1903
3.

The respondent certifies that it has considered whether any notice should be
given in compliance with s 78B of the Judiciary Act 1903, and has concluded
that no such notice should be given.

35
Part IV: Material facts
4.

40

The respondent does not contest any material facts set out in the applicant's
narrative of facts or chronology, but adds to the chronology the relevant dates
relating to:
(a)

45

the "choices" by the respondent's predecessor as representative
member of the relevant GST group to apply to the applicant under the
former s 48-5 of the GST Act for approval of the group, and to apply
under the former s 48-70 for the substitution of the respondent as
representative member of the group, viz.:
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(i)

(ii)

5

(iii)

(iv)

10

(b)

15

2000 - Application by Rapcivic Contractors Pty Ltd under s
48-5 of the GST Act for approval of a GST group including,
inter alia, Simnat, of which Rapcivic was nominated as
representative member: TR Ex 12;
2/10/2000- Approval by the applicant of the above GST group
with GST Registration Number 91079314122: TR Ex 12;
2000- Application by Rapcivic under s 48-70 of the GST Act
for approval of the replacement of Rapcivic by the respondent
as representative member of the group: TR Ex 13;
13/11/2000- Approval by the applicant of the replacement of
Rapcivic by the respondent as representative member of the
group: TR Ex 13.

the respondent's "choices" to apply to the applicant under the formers
48-70 for his approval of the interposed developers Blesford and
Mooreville as additional members of the group, viz:.

(i)
20
(ii)

(iii)
25
(iv)

15/06/2004 - Application by the respondent under s 48-70 of
the GST Act for approval ofBlesford as an additional member
of the GST group: ST337; 1
12/07/2004- Approval by the applicant ofBlesford as an
additional member of the group with the date of effect being
01/03/2004: ST340;
22/07/2004- Application by the respondent under s 48-70 of
the GST Act for approval of Mooreville as an additional
member of the GST group: ST341;
20/08/2004- Approval by the applicant of Mooreville
approved as as an additional member of the GST group with
the date of effect being 01/07/2004: ST342.

30

Part V: Applicable statutory provisions
5.
35

The applicant's statement of applicable statutes and regulations is accepted.

Part VI: Argument
The schemes
6.

At all material times, s 165-5(1)(b) has provided that Division 165 does not
operate where the GST benefit is "attributable to the making ... of a choice,
election, application or agreement that is expressly provided for by" the GST
Act.

7.

The contracts to end purchasers that Simnat assigned to Blesford and
Mooreville already contained a choice by Simnat under the then s 75-5(1) 2 to
apply the margin scheme. 3

40

1

ST for Supplementary T documents before the Administrative Appeals Tribunal

Under the current provision, substituted by Act 78 of2005 s 3 and Sch 6 item 10, an agreement in
writing between the supplier and the recipient is now required

2

3

8.

Ordinarily, by s 7-1 (GST and input tax credits) and 9-70 (The amount of GST
on taxable supplies), the amount of GST on a taxable supply is 10% of the
value of the taxable supply. However, by s 75-10, as it stood at the time of the
subject transactions: 4
"75-10 The amount ofGST on taxable supplies

5

(1) If a *taxable supply of *real property is under the *margin
scheme, the amount of GST on the supply is 1/11 of the
*margin for the supply.
(2) The margin for the supply is the amount by which the
*consideration for the supply exceeds the consideration for
your acquisition of the interest, unit or lease in question.

10

(3) .... "

9.

In other words, if the margin scheme applies, the GST is calculated by
reference to the increase in value between acquisition and supply of the thing
supplied, rather than by reference to the whole value of the thing supplied.

10.

So if no scheme had been entered into, the respondent would have paid GST
under the margin scheme on the supplies to end purchasers, on the margin
between a base figure, being the apportioned value of the land at 1 July, 2000,
and the end sale price.

11.

It was necessary, in order for the respondent to obtain the uplift in that base
figure that was the source of the relevant GST benefit, for Blesford and
Mooreville to be interposed in the chain of supply between Simnat and the end
purchasers, so that there was a supply from Simnat to each of Blesford and
Mooreville ("the first supply") and a supply from Blesford or Mooreville to
each end purchaser ("the second supply").

12.

But (subject to paragraph 13 below) if Blesford and Mooreville had been
interposed, but Simnat on the one hand and Mooreville and Blesford had not
chosen to apply the going concern provisions, 5 there would have been no GST
benefit, because the total of the GST on the first and second supplies would
have been the same as if no scheme had been entered into.

13.

Likewise, subject to paragraph 12 above, if Blesford and Mooreville had been
interposed, but the respondent had not made the choices referred to in
paragraph 4(b) above, there would have been no GST benefit, because the
total of the GST on the first and second supplies would likewise have been the
same as if no scheme had been entered into.
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35

The "taken discretely" formulation does not assist the applicant
(a)
14.

The going concern choice

Section 38-325 provides, relevantly:

3

See [2010] AATA 497 [II], [102].

4

S 75-10 has been amended by Act 78 of2005, s 3 and Sch 6

5

There was initially an issue whether there was truly a supply of a going concern, but ultimately the
applicant accepted that there was: [2010] AA TA 497 [18], [2012] FCAFC 112 [67], [76]

4

"38-325 Supply of a going concern
(1) The *supply of a going concern is GST-free if:

(c)

5
15.

The applicant submits:

"39

10
16.

15

20

25

The Commissioner's argument does not require that for the
sub-section to operate the scheme must consist of a statutory
choice and nothing else. But it does contemplate that there will
need to be a close com1ection between the statutory choice and
the GST benefit."

Here, simultaneously with the interposition of Blesford and Mooreville, in the
document (the sale contract) by which they were interposed, the choice was
made to apply the going concern provision. It is submitted that the GST
benefit of the supplies from Simnat to Blesford and Mooreville being GST
free, flowing from each agreement in writing that the supplies to Blesford and
Mooreville were supplies of going concerns must be said to flow from the
choice, taken discretely, to apply the going concern provisions, and from that
choice alone. Without that choice, there would have been no GST benefit.
That agreement achieves directly the GST saving on the first transfer that
comprises the relevant GST benefit. There is no need to pray in aid the group
provisions (discussed below).
(b)

17.

the supplier and the recipient have agreed in writing that
the supply is of a going concern."

The GST group provisions

Section 48-40, as it stood at the time of the subject transactions, 6 included:

"48-40 Who is liable for GST
(1) GST that is payable on any *taxable supply an entity makes
and that is attributable to a tax period during which the
entity is a *member of a *GST group:

30

(a)

is payable by the *representative member; and

(b)

is not payable by the entity that made it (unless
the entity is the representative member).

(2) However:
(a)

35

18.

6

A supply that an entity makes to another
*member of the same *GST group is treated as
if it were not a *taxable supply ... "

So (apart from the going concern choice), but for the choice to make Blesford
and Mooreville members of the GST group, that choice being the step
immediately preceding the supplies to them by Simnat, there would have been

S 48-40 has been amended by Act 74 of20!0, s 3 and Sch I

5

no GST benefit. It is submitted that that also satisfies the applicant's "close
connection" test.
Interpretation of the formers 165-5

5

(a)

Overview

19.

In any event, it is submitted that:
(a)

the proper (that IS to say, text-based) approach to statutory
construction, as explained, for example, in Certain Lloyds
Underwriters v Cross/ does not permit a departure from the ordinary
meaning of "attributable to" as explained by this Court in Federal
Ltd (In
Commissioner of Taxation v Sun Alliance Investments
Liquidation); 8 and adopted by the Full Court at [182]-[189], in which
this court adopted the following passage from Walsh v Rother District
Council: 10

Ptr

10

"[T]hese are plain English words involving some causal
connection between the loss of employment and that to which
the loss is said to be attributable. However, this connection
need not be that of a sole, dominant, direct or proximate cause
and effect. A contributory causal connection 1s quite
sufficient"; or

15

20

(b)

if the narrow constmction of the meaning of the words "attributable
to" suggested by the applicant had been intended, it would have been
easy for Parliament so to provide, in particular as (see below) there
was a conscious departure from the narrower exception in s 177C of
the Income Tax Assessment Act 1936;

25

(c)

there is no basis for excluding the presumption enacted by s. 23 of the
Acts Interpretation Act 1901 (Cth) that the singular reference to
"choice" etc ins 165(1 )(b) includes the plural.

(b)

20.
30

Origin of the section

The current sub-s 165-5(1 )(b) and 165-5(3) of the GST Act are based on sub-s
177C(2)(a)(i) and (ii) respectively of the Income Tax Assessment Act 1936, 11
but differ from them in that:

7

(2012) 293 ALR412, 417-420,430-432,436, [2012] RCA 56 [23]-[31], [68]-[70], [88]-[89]; see also
Federal Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 293 ALR 257; [2012]
HCA 55 [39]; Australian Education Union v Department ofEducation and Children's Services (2012)
285 ALR 27; [2012] HCA 3 [26]-[29]; A/can (NT) Alumina Pty Ltd v Commissioner a/Territory
Revenue (2009) 239 CLR 27; [2009] HCA 41 [55]-[57];
8

(2005) 225 CLR488 at [182]- [188] of the Joint Reasons; ABI39-141.

9

(2012) 205 FCR 29, 72-74; [2012] FCAFC 29

10

[1978] ICR 1216, 1220; [1978]1 Ail ER 510, 514.

11

The explanation for the curious repetition of "agreement" and "choice" in the ComLaw version of s

177C(2)(a)(i) would seem to be tbat tbe compilers of one of the ComLaw compilations between 24
October 2008 and 24 May 2010 (due to what appears to be a corruption oftbe relevant versions, we
have been unable to access compilations in tbis period, other than the last) appear to have incorporated
the amendments made by item 6 in Schedule 6 to tbe Taxation Laws Amendment Act (No. I) 1998 (No.

6
(a)

(by way of background) for there to be a GST benefit, the tax saving
must be "from" rather than "in connection with" the putative avoidance
scheme;

(b)

in order to accommodate differences in the "choices" provided for by
the different legislation:

5

(i)

s 165-5 refers, among other things, to an "application", whiles
177C does not; and

(ii)

s 177C refers, among other things, to a "declaration", a
"selection", the "giving of a notice", and the "exercise of an
option", which s 165-5 does not;

10
(c)

more importantly:
(i)

s 177C accommodates such choices etc by excluding from the
definition of "obtaining a tax benefit in connection with a
scheme", such benefits as are attributable to a statutory choice
but not attributable to a scheme that was entered into "for the
purpose of creating" the opportunity to make such a choice;

(ii)

in contrast, the present s 165-5(3) (inserted after, and not
applicable to, the present transactions) achieves the analogous
limitation by modifying the meaning of "attributable to" in the
primary exclusion in s 165-5(1)(b), and modifying it by
reference to benefits got "fi·om" a scheme (rather than
attributable to the "choice" etc) where the relevant state of
affairs was created to enable the relevant choice etc to be made;
and

15

20

25

30

(d)

with s 177C(2)(a)(ii) the test is whether the scheme was entered into
for the purpose of creating the circumstances giving rise to the choice,
while for s 165-5(3), one looks to the scheme or part of the scheme,
and it is a sole or dominant purpose that is required for the matter to be
taken outside the scope of"attributable to".

21.

However, the drafter of the original s 165-5 (applicable in the present case)
deliberately omitted the s 177C exclusion of schemes entered into "for the
purpose of creating" the opportunity to make such a choice. Effect should be
given to that deliberate exclusion.

22.

As mentioned above, that omission has been reversed by s 165-5(3) 12, the
purpose of which was said in the Explanatory Memorandum to the Tax Laws
Amendment (2008 Measures No. 3) Bill 2008, in words that appear to be
directed to a scheme such we have here, to be:

35

16, 1998) and item 16 in Schedule I to the Taxation Laws (Technical Amendments) Act 1998 (No. 41,
1998) in the new subparagraph (i) that was substituted by item 404 in Schedule 2 to the Tax Law
Improvement Act (No. I) 1998 (No. 46, 1998), and the error has been repeated in all subsequent
ComLaw compilations.
12

By Act No 145 of2008, s 3, Schedule I, Item II with effect from 9 December 2008; cf.. Grain
Elevators Board (Vic) v Dunmunkle Shire (1946) 73 CLR 70, 86, Hunter Resources Ltd v Melville
(1984) 164 CLR 234, 254-5, Commissioner ofState Revenue v Pioneer Concrete (Vic) Pty Ltd (2002)
209 CLR 651, 669 [52]; Pearce and Geddes Statut01y Interpretation in Australia, 7"' ed., paras [3.34][3.35].

7
"1.20 ... These amendments will ensure that a GST benefit is not
attributable to the making of a choice, election, application or
agreement if the scheme was entered into for the sole or dominant
purpose of creating a circumstance or state of affairs necessary to
enable the choice, election, application or agreement to be made .... "

5
23.

(c)

10

So Div 165 could operate in the present case only if, relevantly, the GST
benefit was not attributable to the making, by any entity, of a choice, election,
application or agreement that was expressly provided for by the GST Act 13 .
An example

24.

Consider a situation where A is a manufacturer selling through its subsidiary
B, and paying GST on its supplies to B. A wishes to take advantage of the
grouping provisions so as to defer its liability to GST on its supplies to its
sales entity until the sales entity onsells the goods, without subjecting itselfto
the risk of becoming personally liable for past transactions of B under s 44490 in Schedule 1 to the Taxation Administration Act 1953, 14 should some issue
subsequently arise in relation to them. So it incorporates a new subsidiary C to
be the new group sales entity. Pursuant to the cunent s 48-5, A and C agree in
writing to the formation of a GST group, and A notifies the Commissioner of
the formation of the group and that A is the representative member of the
group. Those actions form a GST group. They also constitute a scheme. 15 But
there is no immediate saving of GST.

25.

Then A makes a supply to C of goods which it has manufactured, which C
does not on sell immediately, as it is building up its inventory. Those actions
also constitute a scheme. There is also a scheme comprising the formation of
the GST group and the manufacture by A and supply to C. No choice
expressly provided for by the GST Act is, or could be, made at the point of
supply from A to C, in that s 48-40 has the effect/ 6 without any choice being
made in respect of the particular supply, that the supply is treated as not being
a taxable supply. So A obtains a GST benefit, in that, at the least, it delays the
inclllTing of GST, and thus comes within s 165-10(1)(d). But to be consistent
with its approach in the present case, the applicant would have to argue that
there is an insufficiently close connection between the choice to form a GST
group and the benefit, and that the benefit flows from the sale between
members of the previously formed group, rather than from the choice. So on
the applicant's argument, despite the "choice" to form a group, Division 165
applies to negate the tax benefit, and A must continue to pay GST on its sales
to its sales entity.

26.

Indeed, since by s 165-5(1 )(d) a GST benefit is obtained whenever the
payment of GST is defened to a later date, it is hard to imagine any formation
of a GST group that would not be caught by Div 165 if the applicant's
interpretation were conect.

15

20

25

30

35

40

13

Section 165-5(l)(b) GST Act.

14

S 444-90 makes members of a group jointly and severally liable for the GST debts of other members
of the group
15

s 165-10(2)

16

Sees 165-5(l)(c)(ii)

8

(d)

Reasons why special leave should not be granted

27.

The present matter does not raise special leave questions for the following
reasons:

5

(a)

the meaning of the expression "attributable to", where it appears in s
165-5(1)(b) of the GST Act, has been materially affected by the
insertion of s 165-5(3) of the GST Act; 17 s 165-5 is based on s
177C(2)(a)(ii) of the Income Tax Assessment Act 1936, 18 but (see
above) is materially different from it in a certain respects, so the
questions posed as special leave questions may well be answered
differently in future litigation in light of the news 165-5(3);

(b)

this matter involved a "scheme" 19 in which the applicant took
advantage of now superseded legislation, and the only live issue on the
proposed appeal is that of pre-17 March 2005 supplies to endpurchasers fursuant to contracts entered into by Simnat Pty Ltd
("Simnat") 2 before April 2004; so the amount involved in this part of
the matter is only a part of the amount originally involved in the
dispute between the parties;

(c)

quite apart from the amendment to s 165-5, as a result of amendments
to the GST Act by the Tax Laws Amendment (2005 Measures No 2)
Act 2005 (Cth) ("the 2005 Act"); the GST benefit obtained under the
subject scheme could not be obtained after 17 March, 2005, so there
was no Division 165 (Anti-avoidance) issue before the Full Court in
relation to supplies after 17 March 2005, as no tax benefit had been
obtained for that period;

30

(d)

the applicant is wrong to suggest that s 165-5(3) does not affect the
meaning of the phrase "attributable to" ins 165-5(l)(b): on orthodox
principles of a section should not be construed paragraph by paragraph
or sub-section by sub-section, but as a whole; 21

35

(e)

further, in interpreting the current section, a court should not adopt the
applicant's construction, as:

10

15

20

25

17

Inserted by the Tax Laws Amendment (2008 Measures No 5) Act 2008 No 145 of 2008 (the "2008
Act"), section 3 in Schedule I Item II; with effect from 9 December 2008; applicable to choices,
elections, applications and agreement made on or after 9 December 2008.
18

See paragraph 1.56 of the Explanatory Memorandum to the 2008 Act

19

The Commissioner's formulation of the scheme may be found at [2010] AATA 497 [85]

20

The Administrative Appeals Tribunal found that supplies in contracts entered into by Blesford and
Mooreville were not caught by Division 165; the Commissioner did not appeal against that finding
21

see the judgment of Lord Hoffmann NPJ in Commissioner ofInland Revenue (Hong Kong) v Tai
Hing Cotton Mill (Development) Ltd [2007] HKCFA 78 [15], (2007) 10 HKCFAR 704; [2008]2
HKLRD 40; see also, e.g., K &SLake City Freighters Pty Ltd v Gordon and Gotch Ltd (1985) !57
CLR 309, 312, 315; CIC Insurance Ltdv Bankstown Football Club Ltd (1997) 187 CLR 389, 408;
Pearce & Geddes Statutory Interpretation in Australia 7"' ed para [4.2]

9
(i)

on the applicant's interpretation of s 165-5(1)(b), s 165-5(3) is
otiose, and a construction that renders part of legislation otiose
should be avoided where another construction is available; 22
and

(ii)

that interpretation is contrary to the assumption that Parliament
made when enacting s 165-5(3);23

5

(t)

the fact that the legislature has chosen not to make a corresponding
amendment to Division 75 of the Fuel Ta:x Act 2006 (Cth) does not
mean that a decision in the present case would have utility for the
differently structured provisions of that Act; Parliament may have had
particular political reasons for choosing not to amend that provision at
the time that section 165-5 (3) was added to the GST Act; in any event,
it would be more appropriate to await an application for special leave
in respect of that legislation before deciding this question in relation to
that Act;

(g)

the Commissioner has not suggested that there are any other taxpayers
4
likely to be affected by the decision of the Full Coud ;

(h)

in any event, the decision of the majority is not attended with sufficient
doubt to warrant the grant of special leave;

(i)

in summary, this matter is not an appropriate vehicle to determine the
true construction of the present s 165-5, in general, and s 165-5(1 )(b),
in particular.

10

15

20

25

Part VII- Any special order for costs sought by the respondent
28.
30

No special order for costs is sought by the respondent.

Part VIII - Table of the authorities, legislation or other material on which the
respondent relies, identifying the pages at which the relevant passages appear
Authorities
29.

Commissioner of Taxation v Sun Alliance Investments Pty Ltd (2005) 225
CLR 488 at [77], [80], [81] and [82].

35
30.

Walsh v Rother District Council [1978] ICR 1216 at 1220; [1978] 1 AllER
510 at 514.

22

see Project Blue Sky Inc v Australian Broadcasting Authority (!998) 194 CLR 355 [71] at 382
(McHugh, Gummow, Kirby and Hayne JJ) citing Commonwealth v Baume (1905) 2 CLR 405 at414
(Griffith CJ) and 419 (O'Connor J) and Chu Kheng Lim v Minister for Immigration Local Government
& Ethnic Affairs (1992) 176 CLR I at 12-13 (Mason CJ)
23

See generally Grain Elevators Board (Vic) v Dunmunkle Corp (!946) 73 CLR 70, 86, Pearce &
Geddes, Statutory Interpretation in Australia, 7"' ed, paras [3.33], [3.34], Hunter Resources Ltdv
Melville (1984) 164 CLR 234, 254-5, Commissioner ofState Revenue v Pioneer Concrete (Vic) Pty Ltd
(2002) 209 CLR 651, 669 [52]; Commissioner of Taxation v Anstis (2010) 241 CLR 443; [2010] HCA
40 [24]
24

This is not a test case.

10
. "''

31.

Certain Lloyds Underwriters v Cross (2012) 293 ALR 417-420, 430-432, 436,
[23]-[31], [68]-[70], [88]-[89].

Legislation

5

32.

Income Tax Assessment Act 1936 (current) s 177C;

33.

A New Tax System (Goods and Services Tax) Act 1999 (Cth) (as at 28
February 2005), ss 38-325, 48-5, 75-1, 75-5, 75-10, 165-1, 165-5, 165-10,
165-40;

34.

Tax Laws Amendment (2005 Measures No 2) Act 2005 (Cth), s 3, Schedule 6,
Items 10 to 16;

35.

Tax Laws Amendment (2008 Measures No 5) Act 2008 (Cth), s 3, Schedule 1,
Item 11;

36.

Tax Laws Amendment (2008 Measures No 5) Bill 2008 Explanatory
Memorandum, Chapter 1, paragraphs 1.1 and 1.2; paragraphs 1.20 to 1.21 and
paragraphs 1.52 to 1.60;

37.

A New Tax System (Goods and Services Tax) Act 1999 (current as at 5 October
2012), ss 75-10,75-11, 165-5(3);

10

15

Dated: 11 February 2013
20

25

30

Lt

J

(;/)'--~
(

Lister Harrison QC
Telephone:
(07) 3236 2766
Fax:
(07) 3236 2047
Email:
hatTison@gibbschambers.com

I !'/

.1
I

14!1:.47

jPft1r Bickford
1 Telephone:
(07) 3236 1544
I
I
FaJi::
(07) 3236 2047
35 · (§bail:
bickford@gibbschambers.com

488

[2005

COMMONWBALTii LAW REPORTS

COMMISSIONER OF TAXATION OF THE
COMMONWEALTH OF AUSTRALJA ...... APPELLANT

AND

CRoss-RESPONDENT;
RESPONDENT I
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Income Thx (Cth)- Capital gains tax- Capital less- Company sharesCalculation of capital loss on disposal - Reduction of capital l.oss by
amount of distriburions of profits derh 1ed by ·company - lnvemnenrs of
company - Fluctuations in. value - Value recorded annually in group
accowus - Di-vidend declared and paid- Rebate of tax - Di.~posal of
investments - Disposal of shares - Whether distribution of profits
derived by comparry - Whether distribution reasonably attributable to
such profits - Income Tax AJsessment Act 1936 (Cth), ss 160Z
.J60ZH(3), 160Zlf.(IB), (5).

Sections 46 and 46A of the Income Thx ABsessmem Act 1936 (Cth)
provided for a rebate of tax for certain dividends paid by one comp,any to
another. Part IliA (ss !60AX to l60ZZU) of that Act provided for the
inc1usion of certain net ·capital gains in taxpayers' assessable mcome.
Section 160ZC provided, amongst other thlngs, that net capital gains in an
income year were to be reduced by any net capitaJ losses arising in that
year Md, if any losses exceeded any gajns, the diffe.ren.ce was to be
carried forword as a net capital loss for the next year. Section 160Z

provided, amongst other things, that a net capital loss resulted from the
disposal by a taxpayer of an asset acquired by that taxpayer on or after
20 September 1985 if the asset's "reduced cost base" exceeded certain
consideration received fol' that disposal, Section l60ZH(3) provided that
an asset's reduced cost base was the EWD of the ''reduced amount" of
certain considetation given by a taxpayer for its acquisition plus etmain
costs paid for or in :relation to it. Section l60ZK(l) provided that tha
reduced runount was that consideration and those costs less: (a) any p!Ut.
allowable as a deduction to lhe taxpayer; and (b) any aruountjncluded in
the tuxpayer's assessable income, otherwlse than by Pt UTA, as a result of
the asset's disposnl and which was attributable to the wnounts allowable
as a deduction. If tbe disposed asset was a shan:. in a company,
s 160ZK(lB) provided that any ·~batable div.idend adjustmenl" was also
to be deducted in caicul.n:ting a reduced amount. Section 160ZK(.:5)
provided that. if a company made a distribution in respect of a share to a

I
I

,,

I'
225 CLR 488]

FCT V SUN ALLIANCE INVESTMENTS PIL

489

company that: (a) was a controlling·sbarehofder, and (b) to the extent tbat
the disllibut:lon was a dividend. was entitled to a tebate under B 46 or
s 46A, a rebatflble dividend adjustment was the amount being the whole
or a part of that distnOution that could reasonably be taken to be
attributable to profits that were derived by the company before that bolder
acquired that share.

()

('J

The parent company of an insmance group (Rn>) owned all the shares
in a subsidiary (RIH). The parent company of another insurance group
(SAH) wholly owned a scbsidiary (RSA) which wholly owned two
further subsidiaries that it had acquired before 20 September 1985. One
subsidiary (S) owned real property with a historical cost of $29.:5 million.
The other (P) conducted an. equity investment business. For the calendar
years 1986 to 1991, the SAH group accounts stated changes in the value
of the assets of S and P, which were canied to asset revaluation .reserves.
On 8 October 1992, RIP and SAH entered into an agreement to me.tge the
two groups under which RIP ·sold jts shares in RIH to RSA for
$125 .rm1llon plus an issue of shares representing 40 per cent of RSA's
issued capital. At that time, RSA was deemed fot: the pw:poses of Pt illA
to have acquired its shares in S for $98 million consideration and in P for
$28 million consideration. RIP wished to avoid risks associated with S's
property. Hence, jt was agreed that upon the sale of the property another
wholly owned ·subsidiary of SAH would pay any shortfall between
$57 million attributed as the value of the properties by the agreement but
be paid any excess above that amount. In consequence of that agi:ee.ment,
after certain adjustments, S·recorded in its accounts an unrcalised profit of
$21 million. On 30 October 1992, S declared lllld paid a rebatable
dividend of $50 m.lllion and P declared and paid a rebatable dividend of
$12 million. In 1995, S sold its property for $38 million; hence, S realised
the $21 million proiit recorded as unrealised in 1992. In 1996, Spaid a
rebatable dividend -of $36 million to RSA from that profit and other profits
realised afte< 1992. From 1994 to 1996, P progressively sold its
inve~;tments and paid dividends in excess of $23 million. In
December 1996, S bought back all but two of its shares issued to RSA for
Sll million. In its income tax retum for tbat year, RSA claimed a
$28 million net capital loss on the disposal of the shares in S, calculated
by i3educting that amount ~nd $9.5 million of the $50 mfillon dividend as
a rebatable dividend adjustment from their deemed acqulsition value,
Under s 160ZP il tr&l.sferred, amongst other amounts, $3 million of that
loss to another group company. On P's liquidation ln December 1997,
,RSA received $5.8 milllon in respect of its &h.axes. RSA claimed a net
capital loss of $10.6 million calculated by deducting that amount and the
$12 million dividend as a rebatabl~ dividend adjustment from their
deemed acquisition value. It trnnsfened $25 million of losst:ll to the same
group company. The Federal. Conunissioner of Taxation disallowed those
losses on the ground that lho whole of P's profit and a further $9 million
of S's profits were profits derived before the merger agreement.

Held, (1) that whether profit bad been derived should be established by
an ascertainmenl of whether .a gain had arisen by a process of
complltation and comparison nud was not to be con.Oated with a derivation
of income.
Federal Commissioner of Taxation v Thotogood (1927) 40 CLR 454
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and Commis.sioner of Th.xes (SA) v &acuter Trustee & Agency Co of
South AustraUa Ltd (1938) 63 CLR !08, distinguished.
(2) That a quality of penmmenco was not necessarily inberent in the
nature of a pro11t as tluctuations in the valu~ of an llllrealised gain gave
rlse to questions of causation rather than source since they alfected only
the extent to which a subsequent distribution might be reasonably
attributed to that gain.
Read v The Commoi!Wealth (1988) !67 CLR 57 nnd QJJE Insurance
Grou.p Ltd v Australian Securities Commtssicn (1992) 38 FCR 270,
distinguished.
Eva~ v Deputy Federal Commissioner of 'lt:D:ation (SA} (1936) 55

CLR 80, explalned.

(

)

lndusllial Equity Ltd v Blockbum (1977) 137

CLR 567 at 576, referred

to.
Hence the assessment should be confirmed.

Per curiam. The mischief sought to be prevented was a claim by a
company for a capital loss arising from a disposal of shares without the
incurring of an equivalent economic loss. 'That concept does not
necessarily distinguish between realised and unreallsed gains and losses.
Decision of the Federal Court of Australia (Full Cowt): Sun Alliance
Jn.ve.vtm.ents Pty Ltd (In liq) v Federal Commissioner of Taxation (2004)
1;14 FCR 102, reversed.

(

)

APPEAL from the Federal Conrt.of Australia.
A company incorporated in England, Royal Insurance Pic (RIPLC)
owned all the shares in Royal Australia Holdings Ltd (RAHL), an
insurance group. A company Sun Alliance Holdings Ltd (SAH) owned
all the shares in Sun Alliance Australia Ltd, later called Royal Austrnlia
losurance Australia Holdings Ltd (RSA), another insurance group. On
8 October 1992, lUPLC entered into a "merger agreemenf' with RSA
(then called Sun Alliance Australia Ltd) by which it agreed to transfer
the shares in RAHL to RSA ln consideration of $125 million plus an
allotment of sharos by RSA that would, after the issue, represent 40 per
cent of RSA's issued capital. Since a date before 20 September 1985
RSA had owned all the shares in two companies, Phoenix Securities
Pty Ltd (Phoenix) and Sun Alliance losurance Ltd (SAIL). An effect of
the merger agreement was to change the "majority underlying
interests" for the purposes of s 160ZZS of the Inc:ome lax Assessment
Act 1936 (Cth), causing RSA to be deemed for the purposes of Pt lliA
of that Act to have acquired the shares in each company at the time the
agreement was entered into at their market value of $28,477,898 and
$98,728,974 respectively. SAIL conducted a general insurance
business. Its assets included real. estate at Bridge Stree~ Sydney, with a
historical cost of $29,550,000. RJPLC had a policy of not owning real
estate and it considered the real estate held by RSA and its subsidiaries
as over-weighting its risk within the group's asset portfolio. The
merger agreement provided that if the Bridge Street properties were
sold before I October 1999 for an amount less than their valuation
upon the' merger, $57 mUlion, a company owned by SAH and

'···

:.
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incorporated for tllat purpose, Brldge Street Buildings Pty Ltd (BSB),
would make up any shortfall or be paid any excess. At the time of the
merger, the difference of $21,345,000 between that amount and the
historical cost was recorded jn an unreallsed profits reserve. On

(

( _)

\

30 October 1992, SAIL declated and paid a rebatab!e dividend of
$50 million. On 31 August 1995, the Bridge Street properties were sold
for $38,623,500, causing a proftt of $21,435,000 to be realised. In
September 1996, SAIL declared and paid a rebatable cfividend of
$36,337,176 including that profit. On 11 December 1996, SAJL bought
back all but two of the issues shares held by RSA for $11,108,952. In
its income tax' return for the 1996 year, it claimed a capital loss of
$28,058,022 deducting from tlle reduced cosi base, as a rebatable
dividend adjustment, the whole of the 1992 dividend plus $9,562,000
of the 1996 dividend. It transferred $2,958,296 to Sun Alliance
Investments Pty Ltd (SAl). Phoenix conducted a business of investing
in publicly listed companies. It had no formal accounts, although the
value of its assets was refiecied In the management accounts of the Sun
Alliance group at historical cost in the financial years prior to the year
ended 31 December 1986 and at their market value on nn annual basis
thereafter until the merger. On 30 October 1992, Phoenix declared and
paid a rebatable dividend of $12 mlilion sourced only from its retained
profits and gains realised before tho declaration of the dividend.
Phoenix declared rebatab1e dividends in the 1994 financial year of
$650,000, in the 1995 financial year of $3,100,000, and in the 1996
financial year of $20,891,449. On 30 December 1997, Phoenix was
liquidated nnd RSA received $5,835,661 in respect of its shares. RSA
deducted that amount as well as the October 1992 $12 mlilion dividend
as a rebatable adjustment amount under s 160ZK(5) in calculating a
capital loss of $10,642,237. In its Income tax return for the 1997
financial year, it claimed a net capital loss of $10,416,262, deducting
from its !educed cost base the 1992 dividend. RSA transferred
$25,179,297 to SAl. A liquidator was then appointed to SAl. SAl
claimed a net capital loss of $698.788 in its preliquidation income tax
return to 31 July 1997 and of$24,485,501 in itS post-Hquldationretum
to 31 December· 1997. On 24 December 1998, the Fedetal
Commissioner of Taxation issued notices of amended assessments to it
attributing as rebatah1e dividend adjustments: (a) $14,522,291 of the
rebatahle dividends paid by Phoenix after 1992, thereby eliminating
RSA's capital Joss transferred in 1996; and (b) a further amount of
$8,128,000 of the 1996 dividend as nttdbutable to SAIL's profits
before its deemed acquisition by RSA, reducing RSA's capital loss in
1997 to $17,080,523. SIA was removed from liquidation by court
order, Its objections to the amended assessments having been wholly
disallowed, it appealed to the Fedetal Court (Stone J), which upheld
the disallowance (1). A Full Court of the Federal Court (Lee, Sundberg
(1)

Sun AIUance lm,t.ttnumt.r Pty IJd (l11 litj) v Federal Comm1ssiall8r {If Taxation
(2003) 52 ATR 27; 2003 ATC 4171.
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and Conti JJ) allowed an appeal in prot on the ground lhat increase$ in
value of the share investtnents were not of a permnnent character but
that increases in value of the property investments were fixed or
accrued at the date of lhe merger (2). The Commissioner appealed and
SAI cross-•ppealed from the judgment of the Full Court to the High
Court, by special leave granted by Gleeson CJ and Gurnmow and
Callinan JJ.

G J Davies QC (with him R L Hamilton and S H Stewart!), for the
Surplus assets of a company not required
to make good share capital are relevantly profits derived. ''Derived"
does not mean "realised''. A .concept of "ptofit" is not limited to
realised profits (3). At the merger date, the share investments were
smplus assets that were illllllediately reallsable although unrealised (4).
They were subsequently real1sed save that some shares fell below their
m.nrket value at the merger date. That is a question of reasonable
attnbution. The market value is to be used to detennine profits derived.
That is the ordinary and natural meaning of those words and their
meaning in the context of s 160ZK(5). Determining profit of a business
involves a comparison of value between two dates (5). 'Derived11
connotes the source or origin of income not its immediate receipt (6).
In Evans v DepU!)I Federal Commissioner of Taxation (SA) (7),
ordinary concepts of "profits" and '"derived" were applied to provisions
concerned with dividends. Nothing in s 160ZK(5) requires the term
"profits that were derived" to be construed narrowly (8). The section is
not concerned with the creation of a liability (9), The words
11
attrlbutable" import a caosal connection qualified by the words ucould
reasonably be taken to be" (1 0). The distribution must carry a rebate,
which involves tecourse to s 44 or s 46 and therefore s 44, which
assesses dividends. It was not intended the words "profits" and
"derived" ins 160ZK(5) had a more limlted meaning than ins 44. The
purpose of the section was to prevent a capital loss where there was no
equivn!ent economic loss. That is clear from the explanatory
memorandum.. The losses were not taken into account in determining
the market value consideration under s 160ZZS; hence, it was not
intended that they not be taken into account ins 160ZK(5).
appellant/cross~respondent

(2)
(3)

(4)
{5)

(6)
(7)

Sun Allill.nce investments Pty Ltd (In liq) y Federal C(lltlmlssioTU!r af Taxailon
(2004) 134 FCR 102.
Ftdeml Commissioner of'Ibxatlon v WAngll:ts & Co Pty Ltd (1931)46 Ct:R 417
at 494.
Dickson 'V Federal Comnzl.rsioMI' qfTaxafion. (1939) 62 ~ 681 at 743.
Re Spanish ProspectbJS Co lid [191111 Ch 92 at 98~99,
K.emp v Minbkr of Natural Revtnae {1948] DLR 6S.
(1936) 55 CLR-80 nt IOH02 perltich, Dixon and Evatt JJ; contra per Sllt.r.b J at

107-108.
(8) Fedtrol Commisslontr oj'Taxalfon Y Orlca Lid (199S) 194 CLR 500 at 539.
(9} cf Read v The Conunomwallh (1988) 167 CLR 57.
(lO) Repatriatit>n Comml.rsloner v Thlte (1993) 39 FCR. 540 at 541, 544.
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B J Shaw QC (with him M M Gordon. SC and M T Flynn), for the
The profit was not derived. The meaning
of "derived" depends on the context (11). Section 160ZKL was
concemed with unrenlised profits; s 160ZK(5) with realised profits.
The ascertained position was an account reconstructed at the query of
the tax office, It wa.'! not prepared at the time. The balnnco sheet of the
accounts relating to the merger do not include asset revaluation
reserves 1 they were excluded from proftts. The unrealised gains and
profits for share investments were never recognised. "Attribution"
imports causation (12). Here, the existence of proflts was necessary. No
profit came home (13). As only some profits with llll unidentified
solU'Ce, no attn'bution was possible. Evans v Deputy Federal
Commissioner ofTaxation (SA) (14) is unhelpful; it required n profit to
be ascertained by proper account (15). That position is now
accepted (16). Read v The Commonwealth (17) followed Jncome taX
authorities relating to dividend which required profit to be
ascertained (18). There was no economic loss. That requirement of the
explanatory memorandum was not at large but limited to circumstances
where profits were derived prior to the date on which the share was
required. There was no anomaly in tl1e provisions. Section l60ZZS had
a different purpose.
respondents/cross~appellant.

G J Davies QC, in reply for the cross~respondent. Evans v Deputy
Federal Commissioner qfTaxation (SA) (19) is neither contrary to nor
inconsistent with Industrial Equity Ltd v Blackburn (20) which was
concerned with distributable profits for company law, not taxation,
purposes.
B J Shaw QC, in reply.

(11) Read v The Commonwealth {1988) 167 CLR 51,
(12) Rt:patriatkm Cqmmfsslon v l.aw (1980) 47 FLR 57 at ISS; affinned in Repatrlarion
Commt.ssfan v Law (1980) 147 CLR 635.
(13) Rus:t:Jl v Tuwn. and Countly .Bank (1888) 13 App Cas 418 at 424; Re Spani:h
Prospecting CQ Lld [1911] 1 Ch 92: Evans v Deputy l!uferal Comml.tsioner of
Ta::ratkm (SA) (1936) SS CLR SO: Cmnmf4.ricmer qj'To.xes (SA) v Executor Zl'ustet
&.Agency Co qfSouthAu.rtraliaLtd (Canien's Case) (1938) 63 CLR lOB; Dickson
v Federal Commissioner of 1l:t:catlon (1939) 62 CLR 687: Austnl!asian Oil
bplorruitm lid v Lat:hberg (1958) 101 CLR 119; Federal Commissiollet of
Taxt:~tton. 'V Stater Holdittgs Ltd (1984) 1.56 CLR 447; llead v 1M Commonwealt/i
(1988) 167 CLR S7; QBE ln.wrlllfce Gmup Ltd v Australltlll Securities
CommissUm (2004) 38 ECR 270.
(14) (1936) SS CLR 80 at 101-102.
(15) Ewlltf v Deputy Fed~ral Cmwn1.r.rloner of 'Ibxatlon (SA) (1936) 55 CLR 80 at
101-102 per Ric1l, Dixon And Evatt 1J; conrra Starke 1 at 107-108.
(16) Dimbultl lbll~y (Ceylon) Tha Co J.Jd v Laurie [19611 Ch 353 at 372; lndurtrlal
Equity 1Jd \' Blackbum (1977) 137 CLR '567.
(!7) (!988) !67 CLR 57.
(18) Fttdel'al Commission~r of'laxalion v Slater Holdings i.td (1984) 156 CLR 447.
(19) (1936) 55 CLR 80 at 101-102 per llich, Dixon and Evatt JJ; contra Starlre J at
107-108.
(20) (1977) !37 CLR 567.
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17 November 2005
THB CoURT delivered the following written judgment: The respondent (Sun Alliance) appealed to the federal Court (21)
from the disallowance by the appellant (the Commissioner) of its
objection to an amended income tax assessment in respect of Sun
Alliance's year of income ending 31 December 1997. The amendment
reduced by more than $17 mll!lon certain capital losses claimed by Sun
Alliance and consequently increased its taxable income. The losses in
question had been mcurred by Royal and Sun Alliance Insurance
Australia Holdings Ltd (RSA) and, as pennitted by the legislation, had
been transferred to Sun Alliance. SWJ AJliance was a wholly owned

subsidiary ofRSA. The losses were incurred in circumstances to which

it will be necessary to refer in some detail.
2

3

The primary judge (Stone J) upheld the disallowance of the
objection by Sun Alliance (22). An appeal by Sun Alliance to the Full
Court (Lee, Sundberg and Conti JJ) was largely successful (23) and the
llllltter was remitted to the Commissioner for redetennination. The Full
Court delivered a joint judgment. There is an appeal to Ibis Court by
the Commissioner and a cross-appeal by Sun Alliance.
Before turning further to consider the facts, something should be

said of tbe provisions respecting capital losses upon which the
4

litigation turns.
Part IIlA of the [nGotne 7lu: Assessment Act 1936 (Ctb) (the 1936
Act) is headed "CAPITAL GAINS AND CAPITAL LOSSES" and
comprises ss 160AX-16=u. The stated object of Pt IDA is to

provide for the lnclusion in assessable income of net capital gains
(ss 160AX, !60ZO(l)). Net capital losses are talcen into account in
accordance with s 160ZC but are not otherwbe allowable as
deductions (s 160Z0(2)). It is significant for this litigation that the
application of Pt IIlA is confined to disposals of assets acquired on or
after 20 September 1985 (s 160L(l)).
5

()

The present appeal and crossRappeal concern the treatment for
income tax purposes · of capital losses. The detennination of the
existence and amount of a capital loss requires a comparison between
the reduced cost base of the asset (the disposal of which by the
taxpayer has given rise to the claimed loss) and the consideration
received in respect of that disposal (s 160Z). The advantage to the
taxpayer in establishing such a loss lies, not only in reduction to the
taxpayer1s net capital gain for the relevant year of income, but also in
its availability, provided for in s 160ZC, for the loss to be carried
forward to the immediately following year of income, to be absorbed
by Capital gains or to increase tile net capital loss for that year.
(21) U11det s 14ZZ of the TaxttticnAdmlni.rtmtlonAct 1953 (Cth),
(22) (21m) 52 ATR 27: 2003 ATC 4171.
(23) (2004) l34 1'CR 102.

,.
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Sections 160Z and 160ZC have been rewritten in ss 104-10 and
102-5 of the Income 7l:ix Assessment Ac/1997 (Cth) (the 1997 Act)
respectively. This development is of no significance for the insttmt
proceedings. The reason for this is to be found ins 1-3(2) of the 1997
Act, which provides that, where the 1997 Act appears to express in a
simpler and clearer style the ideas in the 1936 Act, those ideas are not,
for that reason alone, to be taken to be different.
The notion of "reduced cost base" is critical to the detennination of
a capital Joss. As defined in s 160ZH(3) of the 1936 Act (24), the
reduced cost base of an asset is the sum of:
1
'(a) the reduced amount of any consideration in respect of the
acquisition of the asset;
(b) the reduced amount of the incidental costs to the taxpayer of
the acquisition of the asset;
(c) the reduced amount of any expenditure of a capital nature
incurred by the ta1:payer to the extent to which it was incurred
for the purpose of enhancing the value of the asset and is
reflected in the state or nature of the asset at the time of disposal
of the asset;
(d) the red«ced amount of any expenditure of a capital nature
incurred by the ta.""tpayer to the extent to which it was incurred in
establishing, preserving or defending the taxpayer's title to. or a
right over, the asset; and
(e) the reduced amonnt of the incidental costs to the taxpayer of
the diaposal of the asset."
(Emphasis added.)
Each reference in this definition to a "reduced amount" was
explained ins l60ZK(l), as enacted, as being a reference to the sum
of:
"(a) the· amount of the consideration, the amount of the costs or
the amount of the expenditure, as the case may be, reduced by
any part of the consideration, of the costs or of the expenditure
that has beeo aUowed or is aUowable, or would but for section 61
be allowable, as a deduction to the taxpayer in respect of any
year of "income; and . :
.
(b) any amount that. as a result of the disposal of the asset by the
taxpayer, is included in the assessable income of the taxpayer of
any year of income by virtue of n provision of this Act other than
this Part and is attnbutable to the part of the consideration, the
part of the costs or the part of the expenditure, as the case may
be, that was allowed or is allowable as a deduction.11

(24) The rewritten and refonnulnted rule~; for determining tho xeduced cost ba~e of an
asset which attracts capltnl gains tn ma.y be found in subdiv 110-B of the 1997
AoL
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Sectron 160ZK(5)
At issue in these proceedings is the proper construction of

amendments made to s 160ZK by s 68 of the 1bxarion Law3
Amendnumt Act (No 2) 1994 (Cth) (the Amending Act) (25). The
objective of those amendments was described as follows in the

Explanatory Memorandum on the Bill for'the Amending Act
"4.2 The amendment will prevent a controller of a company or an
associate of a controller from being able to generate a capital loss
on the disposal of shares in the company in circumstances where
the controller or assoctate does not suffer an economic loss to
the extent of that capital loss.

9

4.3 Under the current Jaw, a capital Joss could be generated in
relation to the disposal of shares in a company where there is no
equivalent economic loss. This could arise where the shares m:e
sold after the pre-acquisition profits of the company have been
distributed in the fonn of rebatable dividends. [ (26)] Preacquisition profits, in relation to a shareholdi.ng in a company, nre
profits retained in the company at the time the shareholding was
acquired."
(Emphasis added.)
The references to 11economic loss" are significant. The objective so
stated was pursued through the introduction into the 1936 Act of a new
s 160ZK(lB). That sub-section, to which s 160ZK(l) is now expressed
to he subject, provides:
''If the asset is a share, the amount worked out under

I_

J

subsection (!)is to be reduced by any rebatable dividend adjustment
that arises in relation to the share (see subsection (5))."
Sub-section (5) (27), in tum, provides that a rebatable dividend
adjustment arises in relation to a share (the RDA share) if four criteria
specified in paras (a)-(d) are satisfied. It is the construction of para (h)
which is critical for the present litigation. The paragraphs state:
"(a) under nn arrangement, a company makes a <listribution to the
holder of the RbA share; and
(b) an amount (the 'attribu1<1ble amount'), being the whole or a
part of the distribution, could reasonably be tal<xn tv be
attributable to profit3 that were derived· by rhe compwry before
the holder acquired the RDA slrare; and
(c) the holdor of the RDA share is entitled to a rebate of tax (the
(2S) These changes came into force on 23 June 1994, before the Connulalioo of the
1936 .A!:t appe:u:ing in Reprint No 9,
(26} Sections 46 and 46A of the 1936 At:t set out the circumstances in which a
company, bcing a resident within the meaning of the 1936 Act and the recipient of
a dividend from nnother resid~t company, may be entitled to a full or partial
rebate ui tax pa)'able on that dividend. & was noted in the Explanatory
Memorandum (para 4.10), "[u] full rcbnte bus the e.troot of freeing \be tl.ividend
from tnx while a pnrtiul xcbute reduces the 'ln.'< puyublc on !hut dividend".
(J.1) A rewliUt..-n form of this provit~iou uppeun; as s 110-55(7) of the 1997 Act.

'.
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dividend rebate') in the holder's assessment for a year of

income under section 46 or 46A in respect of an amount (the
1

dividend amount') being so much of the distribution a'i is a

dividend; and
(d) the bolder of the RDA share is, at any time during the period
in which the arrangement is made or catried out, a controller
[ (28)] of the company or an associate (29) of a controller of the
company."
(Emphasis added.)
Sub-section (6) then sets out iliagramtnatically the formula by which
the amount of the rebatable ilividend adjustment is calculated:
Attributable amount

X

Amount of the dividend rebate
DiviX
General company
dend
tax rate.

amount
10

In the judgments both of the primary judge and of the Full Court

reference was made, for the purpose of llSsisting in the construction of
s 160ZK(5), to an example provided in the Explanatory Memorandum
of a situation in which that sub-section was to be engaged. That

example is worth setting out at length:
.
"Company X acquired all the shares of company Y for their
market value of $10,000. At the time of acquisition of the shares,
the balance sheet of company Y was as follows:
Share capital

$2,000

Retained profits

$ 8,000
$]0,000

ABsets

$10,000

Company Y continued business operations over the next four
years. During this period, it cllstributed all of its cunrent earnings as
well as the retained profits. Company X then ilisposed of the shares
in company Y for $2,000.
4.5 The dividends paid by company Y to company X qualified for
the dividend rebare under section 46 of [the 1936 Act].
Consequently, no company taX was paid on those dividends.
Moreover, company X has recovered the full amount of its

investment of $10,000 in company Y in the form of ilividends
($8,000) and disposal consideration ($2,000). Nevertheless, under
rhe current law. ·company X may claim a. capita/loss of $8,000. This
is the difference between the cost of the shares ($10,000) and the
disposal consideration ($2,000).

(28) The term "controDcr" ls defined in s 160ZZRN(l) of the 1936 Act 'Ihere is no
di6"pU1e in these proceedings as to the applicatiolt of !bat definition.
(29) The pen<.mS who may be described as "associates" for the purposes of s 160ZK(5)
are identified ins 318.

,.
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4.6 The anti-avoidance provisiom of Part IVA of [the 1936 Act]
could apply where there is a scheme by way of 0r in the nature of
dividend stripping or a scheme having substantially the effect of a
scheme by way of or in the nature of dividend stripping. Howevelj it
should be ·the general role that a capital loss should not be able to
be claimed where the result of the course of action is that there is 110
economic loss to the taxpayer.
4.7 The amendments to the law will have the effect that a capital
loss cannot be claimed by company X in the circumstances shown

.l

11

12

l ,.. i
13
14

in the example/'
(Emphasis added.)
The contrast between the above example and the facts which have
given rise to the present litigation discloses tbe main Points of
contention between the parties. The most salient of these is a dispute
concerning tho meaning of the phrase in para (b) of s !60ZK(5),
''profits that were derived by the company". Tbnt dispute revolves
around the que..o::tion whether a profit can be said to have been derived
at a time before the acquisition of the relevant shares by the taxpayer
if, at the date of acquisition, a gain to the company (specifically an
accretion in the value of some part, or al1 1 of its asset portfolio)
remained unrealised, albeit ascertained. The submissions by tbe
Commissioner that the question should be answered "yes" should be
accepted. To explain why that should be the outcome of the dispute it
is convenient :first to return to the facts.
The merger
Royal Insurance Pic (RIPLC) was a company incorporated in
England and the beneficilll owner of all the issued shares in Royal
Australia Holdings Ltd (RAHL). In an agreement (the Merger
Agreentent) dated 8 October 1992 (the merger date), RlPLC agreed to
sell its entire shareholding in RAHL to RSA (then styled Sun Alliance
Australia Ltd). As consideration, RSA agreed both to pay RIPLC a sum
of $A125 million and to issue to it an allotment of fully pald ordinary
shares in RSA. This would, after issue, represent 40 per cent of the
issued ordinary share capital in that company. Prior to the Merger
Agreement, the beneficial owner of all of the issued shores in RSA had
been Sun Alliance Holdings Ltd (SABL).
.
The Royal and Sun Alliance Group (the RSA Group), which
represented a merger between the Royal Group and the Sun Alliance
Group, was thus formed, with RSA as its Australian holding company.
As at the merger date, Phoenix Securities Pty Ltd (Phoenix) and Sun
Alliance Insurance Ltd (SAIL) were wholly owned subsidiaries of
RSA. The shareholding of RSA in these companies pre-dated
20 September 1985. However, the 40 per cent change in ownership of
RSA that was contemplated in the Merger Agreement, coupled with
various other developments that had occurred between 1985 and the
merger date, resulted in a cbnnge in the majority underlying interests in
RSA. As a result of this, the shareS held by RSA in both Phoenix and
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SAIL were, by operation of s 160ZZS of the 1936 Act (30), deemed to
have been acquired by RSA after 19 September 1985 (specifically, on
8 October 1992) for a consideration equal to their market value on that
date, The market value of the shares in Phoenix on 8 October 1992 was
$28,477,898, and that of the shares in SAIL $98,728,974.
The present appeal by the Commissioner and cross-appeal by the
taxpayer relate to capital losses claimed by RSA upon its disposal of
shares in both Phoenix and SAIL. As already noted, these losses were
subsequently, in part, transferred to the taxpayer, which was itself a
wholly owned subsidiary of RSA (31). It is important to note, for
purposes of what follows, that RSA's years of income ended on 31
Decemher.

Phoenix
16

17

18

( )

19

Until its dissolution in 1997, Phoenix conducted a business of equity
investments. This was consistent with the practice of insurance groups
holcting equities in separate vehicles to attract a tax rebate under s 46
of the 1936 Act Phoenix held shares in ~ompanies listed on the
Australian Stock Exchange. Prior to 1992, no fortnal accounts were
prepared at the entity level for companies then in the Sun Alliance
Group, of which Phoenix was one.
However, after the merger, shifts in tlle value of the shares held by
Phoenix were reflected in its accounts, in accordance with Australian
Accounting Standards Review Board requirement AASB 1010, as
increments and decrements in its asset revaluation reserve. The
affidavit evidence of Mr Harold Bentley, the Chief Financial Officer of
RSA, suggests that it was the practice of the RSA Group to value those
shares on a monthly basis and that these valuations disclosed
significant monthly fluctuations in the value of Phoenix's portfolio of
investments.
In this Court, the Commissioner contended tha4 as at the merger
date, the shares held by Phoenix were valued at cost at $8,928,016.
They were then revalued at the time of the merger to a market value of
$20,728,138, reflecting what was said to be an unrealised gain in
Phoenix's asset revaluation reserve of $11,800,122.
.However, to accept tltis particttlar description of the method by
which the accretions in the value of Phoenix's share portfolio were
recorded is to misunderstand the accounting systems that had been
(30) Section 160ZZS(l) of the 1936 Act provides; "For the purposes of the applicadon
of this Part Jntelation to a taXpayer, an asset acquired by lh~ taxpayer on orbefote
19 September 1985 shall be deemed 'tO bavo been acquired by tbe taxpayer after
that dale: unless the Commissioner Js satisfied, or conaidexs it :rea.sonable to
nssume1 thnt, at oll times after that date when the n.sset was held by the tHXpaycr,
majorl\Y underiy:ing .interests in the asset were held by natural t~ers:on~ who,
lrnmedintcly before 20 September 198$, hold majority Ullderlying interests in the
3SSet,h

(31) Se:ctlon s 160ZP(7) contemplates the poosibilily of loss transfer agreements entered

into by member companies of the one corporoto group.
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adopted by the Sun Alliance Group before the merger date, Prior to the
financial year ended 31 December 1986, investments were stated in the
accounts of the Sun Alliance Group at their historical cost. Thereafter,
in the period between 31 December 1986 and 31 December 1992,
assets were revalued and increo.ses or decreases in value were taken to
an asset revaluation reserve on an annual basis. In other words, at the
merger date (8 October 1992) and reflected in its management
accounts, Phoenix1s investments had Jast been revalued at 31 December 1991.
The figures upon which the Co:D:lmissioner relies were taken from an
analysis of Phoenix's investments that had been undertaken
subsequently by Arthur Andersen upon instructions from the Australian
Govertuoent Solicitor. However) it is also true that a reconstructed
balance sheet for Phoenix as at the merger date bad been prepared in
response to an hlfonnation request from the Commissioner.
In any event, Phoenix's investm~nts were progressively realised
during the period from 1994 to 1996 inclusive for an aggregate sum of
$30,159,729. This yielded a realised profit of $21,231,714.
On 30 October 1992, less than a month after the merger date,
Phoenix declared and paid a dividend of $12 million to RSA, sourced
only from its retslned profits and gains on investments realised prior to
the declaration of the dividend. Subsequent to this, as at 31 December 1992, the retained profits of Phoenix were $438,842, and the
balance in its investment realisation reserve was $2,621,991..
Phoenix's after-tax: operating profit for the financial yeM ended
31 December 1993 came to $1,103,542. Given that there was no
distribution made to RSA in !993, it began the financial year ended
31 December 1994 with retslned profits amounting to $1,542,384,
This, when added to its after-tax operating profit for that financial year
of $4,313,187 ond allowing for the transfer from this sum of
$3,235,228 to its investment realisation reserve, left sufficient from
which to declare and pay to RSA a dividend of $650,000 on
25 May 1994. The retained profits of Phoenix at the end of tho
financial year ended 31 December 1994 thus amounted to $1,970,343.
For the financial year ended 31 December 1995, Phoenix's after-tax
operating profit was $2,774,904, with $1,604,683 transfeo:ed to its
invesnuent realisation reserve. Taking into account .its retained profits
from the previous financial year, the total sum available to Phoenix for
appropriation was $3,140,564, of which $3,100,000 was paid on
28 December 1995 as a dividend to RSA and $40,564 kept as retained
profits.
In the following financial year, !hat ended 31 December 1996,
Phoenix reported an after-tax operating profit of $18,897,352 and
transferred from its investment realisation reserve a sum of $7,461,902.
It was thus able early in September 1996 to pay to RSA a dividend of
$20,891,449.
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There is no dispute that the dividends paid by Phoenix attracted the
rebate provided for in s 46 of the 1936 Act, However, in the present

appeal, Sun Alliance submitted that the facts outlined above were
sufficient to establish that the dividends pnid to :RSA after
30 October 1992 were attributable to profits derived by Phoenix after
the merger date; it followed that para (b) of s 160ZK(5) was not

satisfied.
27

Phoenix was liquidated on 30 December 1997. :RSA received
$5,835,661 in respect of its Phoenix shareholding. ln estimating the
capital loss incurred as a result of thls, :RSA reduced the cost base of its
shares in Phoenix by attributing only the dividend of $12 million paid
on 30 October 1992 to profits derived before the merger date, The
capital loss claimed by RSA thus came to $10,642,237. It will be
necessary later to return to this in detailing the substance of the

Commissioner's response to RSA's self-asse.<>sment.

SAIL
28

SAIL carried on the business of general insurance. Prior to the
introduction of AASB 1023 (32), which took effect for the RSA Group
during the financial year endod 31 December 1992, SAlL's accounts

were prepared in accordance with the above-described practice and
policy of the Sun Alliance Group. Put simply, there was not at the
merger date a formal balance sheet available in respect of SAJL.

29

However, in the period subsequent to the merger, it was the practice of
the RSA Group, in acconlance with AASB 1023, to recognise changes
in the value of its .investments as revenue or expenses ln the profit and
loss account; unrealised gains were transferred to an asset revaluation
reserve known as the unrealised profits reserve.
At the time of the merger which resulted in the fonnation of the
RSA Group, SAlL' s assets included land and buildings located in
Bridge Street, Sydney (the Bridge Street properties). The evidence of
Mr Bentley suggests that :R!PLC (heading the :Royal Group) had a
policy of not owning land and buildings, and that it considered the real
estate investments contributed by RSA and its subsidiaries to the assets
of the RSA Group to be an over-weightedrisk within the RSA Group's

)

assert portfolio. Therefore, in order to protect RIPLC from any risks and
costs associated with holding the Bridge Street properties, all the

potential gains and risks .attendant upon that continued holding were
30

acquired or asstm1ed by a new company, Bridge Street Buildings Pty
Ltd (BSBPL). This was wholly owned by SAI!L.
The potential gains and risks thus identified were passed to BSBPL
through, among other things, the Merger Agreement The combined
effect of cl 14 and Sch 10 of that instrument was that, if before
1 October 1999 the Bridge Street properties were sold for a price less
(32) Thls accounting standard requires an lnsurer to value investments integral to its
insurance business on a ''mnrk to mnrket value· basis" and to reflect those
vnluations ln its profit niJ.d lo!.1l ;tatements,
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than the valuation pertaining at the merger date, fuen BSBPL would
make up the shortfall. Conversely, were the sale price to exceed the
valuation pertaining at the merger date, then the excess would be paid
to BSBPL. It should also be noted that, on 2 November 1992, SAIL,
RIPLC, BSBPL and SAHL entered into an agreement under the terms
of wlllch SAIL granted a sale option over the Bridge Street properties
to BSBPL.
As at the merger date, the Bridge Street properties were valued at
$57,050,000. The hi,torical cost of the properties was $29,550,000. So
it was that, after providing for deduction of certain unrealised losses. a
balance of $21,345,000 was recorded in the unrealised profits reserve
in the Special Purpose Financial Report for SAIL for the financial year
ended 31 December 1992.
On 31 August 1995, the Bridge Slreet properties were sold to a third
pnrty for a sum of $38,623,500. The difference between this amount
and the $57,050,000 valuation pertaining on the merger date was thus
met, pursuant to cl 14 and Sch 10 of tl!e Merger Agreement, by
BSBPL. As a result, tl!ere was realised the sum of $21,345,000, already
identified as the unrealised gain at the time of the merger on the Bridge
Street properties.
On 30 October 1992, SAIL declared and paid to RSA a dividend of
$50 million.
The realised profits retained by SAIL at tl!e merger date amounted to
$9,562,000. Much of this was used to meet an opemting loss of
$7,732,000 incurred in the financial year ending 31 December 1993,
Subsequently, in the years ending 31 December 1994 and 31 December 1995, SAIL earned after-tax opetating profits of $ll,S96,000 and
$1,266,000 respectively. These sums, combined witl! the balance of the
profits retained at the merger date and the above~mentioned sum of
$21,345,000, amounted to $36,337,176. Xn September 1996, the whole
of that amount was dislributed by .SAIL to RSA as a rehatable
dividend.
Thereafier, by an agreement dated 11 December 1996 and for a sum
of $11,108,952, SAIL bought back from RSA all but two of the iosued
shares in SAIL held by RSA. In calculating the amount of the capital
loss thus incurred by it, RSA applied s 160ZK(1B) and (5) and
deducted from the reduced cost base of those shares a suni comprising
the whole of the $50 million dividend paid on 30 October 1992 and
$9,562,000 of the $36,337,176 dividend paid in September 1996. The
capital loss claimed by RSA came to $28,058,022.
'JJ-anJfer of losses
In its tax retorn for tl!e year ended 31 December 1996, RSA claimed
$28,216,603 in net capital losses, of which a sum in the amount of
$10,416,262 waa the subject of capital Joss transfer agreements. In
particular•. an ammmt of $2,958,296 was trausferred to the taxpayer.
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For the year ended 31 December 1997, RSA claimed a net capital
loss of $34,558,739. Of this, an amount of $25,179,289 was transferred
to the taxpayer, Sun Alliance, pursuant to s 1.60ZP(7), as explained
earlier in these reasons.
Proceedings were instituted to liquidate Sun Alliance during the
course of that year. It lodged two returns of income covering 1 January
to 31 July 1997 and the liquidation period I August to 31 December 1997. In the first of the8e returns, it claimed a capital Joss of
$693,788 transferred from RSA and, in the second, it claimed the
balance of the capital losses transferred, namely a sum in the amount
of $24,485,501. Sun Alliance since has been reinstated under a court
order and with the approval of the Australian Securities and
Investments Commission.
The amended assessm.ent
On 24 December 1998, a notice of amended assessment ill respect of
tlle taxpayer was issued. In relation to the capital loss returned by RSA
following the liquidation of Phoenix, the Commissioner attributed an
additional $14,522,391 of the rebatable dividends paid to RSA after
30 October 1992 to profits derived before the deemed acquisition by
RSA of its shares in Phoenix. This bad the result of eliminating entirely
the capital loss claimed by RSA. As for the capital loss incurred as a
xesu1t of RSA's disposal of shares in SAIL, the Commissioner treated
as attributable to profits derived bafore the deemed acquisition by RSA
of those shares a further amount of $8,128,000 of the dividend paid in
September 1996. The net effect of these adjustments was a
$17,080,524 reduction in the net capital loss that had been available for
transfer by RSA to the taxpayer.
On 22 December 1999, the taxpayer lodged a notice of objection to
the amended income tax assessment. This objection was disallowed,
with written reasons, by the Commissioner on 23 February 2000.
The proceedings
As already noted, the Commissioner was successful before Stone J.
In its decision allowing tlJe taxpayer's appeal, the Full Court held that
the accretions in the value of Phoenix's share portfolio as at the merger

date did not have a sufficiently "permanent character'' to be accorded
the status of "profif' (33). The Full ·Court also held that no error was
made by tlle Commissioner in attributing to profits derived by SAIL
before the merger date tlJe amount of $17,688,000 of the total divideod
of $36,337,000 paid to RSA (34). It is against tlJis part of the decision
of the Full Court that the taxpayer now cross-appeals.
"ProjitJ that were derived"

42

Tho process of construing s 160ZK(5) of the 1936 Act begins with
the recognition that the meaning of the word "derived", as it appears in
(33) (2004) 134 FCR 102 '' 133.
(34) (2004) 134 FCR 102 ot 133-134.
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that provision, cannot be ascertained without at least some reference to
the thing being said to be derived, namely the profits of a company.
The need for tbis first step is explained by the circumstance that the
concept of pro:fits is all too easily confiated in this field of discourse
with that of income.
Such confiation should be avoided. A distioction is drawn in income
tax law between the case where a taxpayer in relation to an item is
treated as on a cash basis of tax accounting and that where the taxpayer
"is on an accruals basis. But "[fJor the most part, the law expresses an
ordinary usage notion of derivation of a receipt" (35). Thus the notion
of income directs one's attention to '~receipts" (36) by a taxpayer- or,
as Lord Macnaghten put it, "what goes into his pocket" (37). This
quality may not so readily be attributed to 11ptoftts", as that concept is
generally understood. This much is apparent from a reading of what
was said in an oft-cited passage from the judgment of Fletcher
Moulton LJ in Re Spanish Prospecting Co Ltd (38), That case
concerned the construction of a provision in a SCJ.Vice agreement that a
salary was to be drawn "only out of profits (if any) arising from the
buainess of the company which may from time to time be available for
such purpose". His Lordship said (39):
wProfits' implies a comparison between tbe state of a business at
two specific dates usually separated by an interval of a year. The
fundamental meaning is the amount of gain made by the business
during the year. This can only be ascertained by a comparison of the
assets of the business at the two dates.
For practical purposes these assets in calculating profits must be
valued and not merely enumerated. An enumeration ntight be of
little value. Even if the as.sets were identical at the two periods it
would by no means follow that there had been neither gain nor loss,
because the m.arkel' value - the value in exchange - of these assets
might have altered greatly in the meanwhile."
(Emphasis added.)
These words have since been described by Gibbs CJ as setting down
a ~·guide" rather !:han a ' 1dlctum ..• of universal application" (40).
Nonetheless, the notion that a profit may be revealed or disclosed by a
revaluation even where the composition of the assets held by a
business does not change (41) appelliS at odds with the focus, naturally
attendant upon discussions of the 11orclinary usage" concept of income,
on receipts coming into a taxpayer's hands.
(35) Pa:{Sons, Income 1bxation in Australia (1985), §2.10.
(36) Scatt v Federal Cammlssfoner ofTaxatio/1 (1935) 35 SR (NSW) 215 at2-19.
(37) 'llmnont v Smilh [1892] AC 150 at 164.

(38) D9lljl Ch 92.
(39) D91JJ 1 Ch 92 at 98·99.
(40) F'tderal Commissioner of Taxation v Slaur BoldirtgJ J.Jd (1984) 156 CLR 447 nt

460.

.

(41) See also lhe judgment of Latham. C1 in Dickson V Federal Cammi:sloner of
Taxmitm (1939} C:Z CLR 087 at 705, 712.
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It is for this reason that little assistance is to be found. for present
purposes, in statements in cases such as Fedt!ral Commissioner of
Taxation v Thoro good (42) and Carden's Case (43). There, the

question was whether the return of income on a cash basis or an

45

46

enmings basis better discovered the gains which during the period of
account have "come home to the taxpayer in a realised or immediately
reruisable form" (44). This well-known statement by Dixon J Jn
Carden's Case should not be taken, as it was in this case by the Full
Court (45), as providlng a test for determining the applicability m a
given case of s 160ZK(5) (46).
The taxpayer rightly submitted Jn this apperu that the word "derived"
in that sub-section takes its meaning from its context. There is, as a
consequence, some danger in seeking to rely upon those past
authorities which have considered the content of the words 1'profits"
and "derived" in isolation from each other.
Que example of this may be found in the reliance by both the Full
Court and the taxpayer in submissions on this appeal upon the decision
of Lockl1art J in QBE Insurance Groiip Ltd v Australian Securities
Commission (47). His Honour held that a particular accounting
standard did not convert into profits that which was incapable of the
conversion and was not inconsistent with the prohfbition in company
law upon payment of dividends except out of profits. The standard was
designed to require companies carrying on the business of general
insurance to .bring into account unrealised gains or losses on
investments. However, QBE was taken by the Full Court (48) as
authority for the genera] proposition that an unrealised accretion to the
value of an asset may constitute a. profit only where it is jjof a
permanent character'' (49). It will be necessary to return to the matter
of the correctness and width of this proposition later in these reasons.
Presently, something should be said about the decisions of this Court Jn
Ev= v Deputy Federal Commissioner of Taxation (SA) (50) and Read
v The Commonwealth (51). Both involved some consideration of the
compound concept "profits derivecP>.
(42) (1927) 40 CLR 454 at 458.
(43) Comm.Wioner ofTa:us (SA) 11 Emcutor ~lee & A,qe.llcy Co of SouJh AU.ftralia
Ltd (1938) 63 CLR 108 ut JSS.
(44) Cardm's Case (1938) 63 CLR 108 a.t 155; cf Henderson v Federal Commis.~ioner
of'lbxalimt (1969) 119 CLR 612 at 646.647.
(45) (2004) 134 FCR 102 at 133.
{46) Other examples in which the tetrn "derived" was considered lh relo.tlon to the
return of income Jncludo Federal Commissioner of Taxation v Clarke (1927) 40

CLR 246 tit 261; Tindal v &deral Commtsslomw of7axation (1946) 72 CLR 608
at 624; 1Jro11t v Federal CommlssWner of 'Ihxt.ltia11 (1971) 12S CL'R 418 at

(47)
(48)
(49)
(50)
(51)

427-428.
(1992) 38 FCR 270.
(2004) 134FCR 102 at 133,
(1992) 38 FCR 270 at 287.
(1936) 55 Cl.R 80.
(1988) 167 CLR 57.
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Evans and Read
It is convenient to deal first with what was said in Read. That case
concerned tbe construction of s 18 of the Social Security Act 1947
(Cth). This defined the term "income" as follows:
11

income', in relation to a person, means any personal earnings,
moneys, valuable COllsideration or profits earned, derived or
received by that person for his own use or benefit by any means
from any source whatsoever!'
The question was whether the issue of additional units in a unit trust to
'

the appellant unit holder constituted "income" for the purpose of

determining her pension entitlements under the Social Security Act.
Noting that the gain represented by the additional units was an
unrealised gain in the hands of the appellant, Mason CJ, Deane and
Gaudron JJ said (52):

48

'Jn our opinion a mer.e increase in the value of an asset does not
amount to a capital profit. A profit connotes an actual gain and not
mere potential to achieve a gain. Until a gain is realised it is not
'earned, delived or received'. A capital gain is realised when an
item of capital whlch has :increased in value is ventured, either in
whole or in part, in a transaction which returns that increase in
value/'
Counsel for the taxpayer in this appeal sought, during the course of
oral argument,. to call this statement in aid, submitting that, though
Read was a decision ultimately concerned with social security and
therefore coloured by the considerations arising in that particular

oonfext, the authorities cited therein related, in the words of the Full
Court (53), "to relevant concepts of income". However, to the extent
that the decision in Read did refer to concepts of income, this
manifested itself only in an assumption, apparent in the reasoning of
Mnson CJ, Deane and Gaudron JJ, that, in applying s 18 of the Social
49

Security Act, the notion of capital profits is to be equated with that of
capital gains, in the sense of realised capital gains (54).
This assumption may be contrasted with the proposition, established

in a. series of cases dealing with the prohibition against the payment of
dividends by companies except out of profits (55), that the concept of
profits in the C(,)nteJ~~,t of company law i& sufficiently broad to embrace
unrealised capital profits. The meaning here of "profits" was said by
Higgins J in 1910 not to be "rigid and absolute" and to be dependent
upon the context in which it is being deployed (56). There is nothing ln
the text of s 160ZK(5) to suggest that an equation similar to that drawn

(52) (1988) 167 CJ.l\ 57 M 67,
(53) (2004) 1:34 FCR 102 at 121.
(54) (1988) 167 CJ.l\ 57 "66·67.

(55) Dlmbufa Valley (Ci!ylon) Tha Co Ltd v Laun·e (1961] Ch 353 at 371: Marra
DevelopmeJltJ· Lrd v BW Rofe Pry Ltd [1977) 2 NSWLR 616 at 629; Jlancock
Famfly Mtmol'lal Foundation lld v Porleous (2000} lSO FLR 249 at 277.
(56) Webb v Atrsfralian. Dcposll aJtd Mortgage Bank Ltd {1910) 11 CLR 223 at 241.
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in Read should be adopted in construing that sub·section. The present
utility of the statements made in the course of deciding Read may
therefore be doubted, Whether similar doubt attends what was earlier
said in Evans is the subject of what follows.
At issue in Evans were the construction and application of
s 16(b)(i)(l) of the Income Tax Assessment Act 1922 (Cth) (the 1922
Act). Subject to a prellently immaterial proviso, that provision included
within the assessable income of any resident shareholder 'in a company
those dividends, bonuses or profits paid or distributed by the company
to the shareholder out of profits derived by the company from any
source. The relevant dividend in this case was a distribution lll..ade
snJong its shareholders by Guinea Gold NL (Guinea Gold) which
consisted, in part, of shares in another company, New Guinea
Goldfields Ltd (NGGL). Those shares had been acquired by Guinea
Gold as part of the consideration for which it sold to NGGL certain
gold mining leases it owned in respect of land in New Guinea. The
total value of that consideration was exceeded by the amount which
had been expended by Guinea Gold in connection with the leases.
The taxpayer was an Australian resident and a shareholder in Guinea
Gold. On appeal to this Court, he submitted that, as the shares in
NGGL did not contain any profits, their market value should not have
been included in his assessable income. This -submission .was rejected
by Rich, Dixon and Evatt JJ, fu a statement upon which the
Comntissioner relied, their Honours said (57):
"In the first place, the fact that the shares contain no profit on the
sale of the leases does not mean that they represent capital and not
profit of tl1e company. Actually they represented surplus assets, that
is, assets not required to I111lke good issued share capital. This
appears from the last preceding balance-sheet In the second place,
s 16(b)(i)(1) brings into charge all dividends and distributions out of
profit, Whatever be the nature of the profit. The word 'derived' does
not connote that the profit must be a realised profit. It is enough at
least if it is an ascertained profit, ascertained by a proper account.
Under the articles [of Guinea Gold], the 5s 6d contained in the share
could not lawfully be distributed, except as a dividend satisfied by
specific assets, and the dividend must be out of profits. The meaning
of profits in s 16(b)(i)(l) is no narrower, and the state of the
company's nffairs, as disclosed by its balance-sheet, perntitted such
a dividend. lt follows that the whole amount of the 5s 6d per share
should be included :in the appellant's assessable income."
(Emphasis added.)
Two points may be made about titis passage. First, contrary to the
submission advanced by the CommissionerJ their Honours' reference to
the ~'surplus assets'' of a company was not intended as a definition of
the term "profits", It was directed instead towards demonstrating the
(57) (!936) 55 CLR 80 at IOL
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error in the taxpayer's contention that the shares distributed by Guinea
Gold were somehow representative of a sum on its capital account
However, as will later appear, the reference in the emphasised sentence
to ascertainment by a proper account does assist the Commissioner.
Secondly, the provision in the 1922 Act which was construed and
applied in Evans was the precursor to s 44 of the 1936 Act. That
section provides in broadly similar terms to s 16(b)(j)(l) of the 1922
Act. This leads one to ask: if, for the purpose of defining a component
of assessable income, the 1936 Act contemplates the possibility of

54

55

56

(

)

57

dividends being paid out of unrealised profits, then why, for the
pm:pose of prescribing the rules by which a capital loss is to be
calculated, should the application of the statute be confined to
distributions reasonably attributable to, as distinct from dlstributions
paid out of, profits that have been realised? In other words, what is
there in the 1936 Act to limit the scope ins 160ZK(5) oftbe compound
concept "profits derived" so that it is narrower there than in s 44?
This question is all the more significant for the fact tha~ in tlte
Explanatory Memorandum on the Bill for the Amending Act, it was
made very clear that the mischief towards which s 160ZK(5) was
directed was a situation in wbich the controlling shareholder in a
company could claim a capital loss on clisposing of its shares in that
company, despite not having incurred an equivalent economic loss. It
suffices presently to say that, prima facie, the concept of economic loss
does not respect the distinction between re~1ised and unrealised gains
and losses.
Section 160ZLA
In its submissions before this Court, the taxpayer argued that the
answer to the question posed"above lies ins 160Zl.A(4) of the 1936
Act, which was enacted at the same time as s 160ZK(5) (58).
The essence of the taxpayer's submission is that, in referring
expressly to a situation where rebatable dividends are paid out of
revaluation reserves, s 160ZLA(4) operated to exclude from the ambit
of the general terms in s 160ZK(5) the payment of such dividends.
It is unnecessary to set out the text of s 160ZLA(4), It was made
clear in suO.s (1) of s 160ZLA that the rebatable dividend adjustments
provided for in that section were intended only to bear upon the
application of ss !60ZA and 160ZL of the 1936 Act The first of these
sections addresses the capital gains tax consequences where a capital
gain has accnted to a taxpayer because of the disposal of aJJ. asse~ but
where, as a result of that disposal, an amount (the included amount)
will also be included in the taxpayer's assessable income under a
provision of tbe 1936 Act other than Pt IliA. For the purposes of that
(58) By s 70 of the Amending Act, Section 16DZLA wns repealed by the 1fzxartonl.awJ
Amendment Act (Nc 3) 1995 (Cth), Sch 1, Item 32: lliat Aot Ultroduc¢d 11 46H as
one of a number of provisions dealing with disanownnce of the rebate for certain
dividends.
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section, the amount of a rebatable dividend adjustment in relation to a
share was taken not to be able to constitute an included amount
(s !60ZA(4A)(b)). In contras~ as to s !60ZL, a rebatable dividend
adjustment in relation to a share is taken, for the purposes of
detenninlng the capital gnlns tax consequences of aretum of capital by
a company to jts shareholders, to be a non-dividend payment by the
company to the taxpayer.
Neither provision touched then upon the calculation, for the
purposes of Pt IliA, of the reduced cost base of an asset. It cannot be
said then that s 160ZLA(4), as enacted, was lntended in any way to
affect the construction of s !60ZK(5). These two sub-sections had, as
the Conunissioner rightly contended before the Full Court, "distinct
and separate fields of operation" (59). Accordingly, the submissions
advanced by the taxpayer, both on this polnt and in relation to the
wider proposition that s 160ZK(5) is engaged only where a company's
profits are realised, must be rejected.
The Merger Agreement
It should also be observed that the unrealised gains in the value, both
of the shares held by Phoenix and the Bridge Street properties, were, in
a sense, turned to account on the date of the merger between the Royal
and Sun Alliance Groups. Contributions to the capital of the merged
RSA Group were made by the Royal Group as to 40 per cen4 and by
the Sun Alliance Group as to 60 per cent, based on valuations of their
reqpective assets as at the merger date. These valuations were required,
pur&uant to the terms of the Merger Agreement) to be reflected in a
consolidated balance sheet for each of the Royal Group and the Sun
Alliance Group as at 30 September 1992 (the Completion Accounts),
where, following a series of adjustments, they would supply the basis
for detenuining the monetary amounts of the contributions to be made.
It was in this sense that value was given for the assets, both of Phoenix
and of SAIL.
To say this) however, is not to dispose fully of the taxpayer's
contentions.
Unrealised accretions in value 1'of a permanent charactern
As was noted by Fletcher Moulton U in Spanish Ptospecting, the
word 1'pro:tits", as it 1e generally understood, implies a gain made by a.
business and disclosed by a comparison between the state of that
business at one point in time and its state at another. In a passage in
Evans which has been set out earlier in these reasons, Rich, Dix.on and
Evatt JJ indicated that it was sufficient to establish the derivation of a
profit that it be ascertained by a proper account (60). !t might be said
then that at the very least, in contexts other than s !60ZK(5) of the

(59) (2004) 134 FCR 102 at 130.
(60) (1936) 55 CLR £0 at 101. See aLso the remarks of Lord Hersche:ll in Rllsstllv
Thwn and Coumry J3CU~k (1888) 13 App Cas 418 at 424.
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1936 Act, the compound concept of "profits derived" suggests an
amount revealed by some process of computation or accounting.
However, the taxpayer submitted that more is required in order to

estab1ish "profits" than the process of comparison and computation

63

(

64

1.

described above: it is necessary also that one be able to ascribe a
quality of permanence to the gain represented by the amount so
calculated, This was accepted by the Full Court and provided the basis
for its holding that the "[i)ncrements in value emerging from the
valuations for the time being of the Phoenix share portfolio caonot
realistically be characterised as havihg been derived pending ultimate
realisation" (61).
The uperm.anent character'' requirement thus D.dopted was said to
have originated from a dictum of L<>ckhart J in QBE (62), His Honour
gave extended consideration in that case to the concept of profits (63).
However, as already noted, this was in the context of a discussion of
s 201(1) of the Corporations Law, which provided that "[n]o dividend
shall be payable to a shareholder of a company except out of profits or
under section 191". The basis for the prohibition against the payment
of dividends except out of profits was explained by Mason J in
Industrial Equity Ltd v Blackburn in the following terms (64):
'1'he principle, which w!IS certaluly designed to protect creditors
and, I think, shareholders, more particularly where there is more
than one class of shareholder in a company, inhibits the payment by
way of dividends out of a company's capital. It is founded on the
proposition recognised in Trevor v Whitworth (65) that a reduction
of capital can only be effected in accordance with the statutory
procedure and that there can be no return of capital except in
accordance with tbat procedure - In re Exchange Banking Co
(Flitcrojl's Case) (66). The rule is frequently expressed, as here, in
the form of a proln'bition against dividends being payable except out
of profits."
lt should also be noted, given the use of the word "payable", as
distinct from "paid", ins 2[)1(1), that the prohibition therein set down
was directed to the declarntion of a dividend, and not merely its
payment (67). This may account, in ltlrge measure, for Lockhart J's
adoption in QBE of a requirement, where an umealised accretion to the
value of a company's assets is sought to be treated as a profit against
which dividends may be declared, that that accretion in value be '1of a
permanent character". For, to repeat what was said by Mason J in

(61) (2004) 134 FCR 102 at 133.
(62) (1992) 38 FCR 270 at 187. See also J)imbula. Valley (Ceykm) Tea Co CJdv .Wurie
[1961) Ch 353 atm.
(63) (1992) 38 FCR 270 at 284-289.
(64) (1977) 137 Cl.R 567 at 576.
(65) (1887) 12 App Cas 409.
(66) (1882) 21 Ch D 519 at533.

(67) See lndJISJrlal Equity Ltd \l Blackburn (1977) 137 CLR 567 at 578.
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Industrial Equity, just as it "would be productive of confusion and
uncertainty if companies were to declare dividends against the
possibility that profits not in existence at the time of declaration would
or might be earned or received by the time the dividend was paid" (68),
so would it be productive of confusion and uncertainty if companies
were to declare dividends against profits that are subject to constant
fluctuations.
But this is not to say that like considerations should be taken as
providing a guide for the purpose of constrUing s J60ZK(S) of the 1936
Act. After all, that sub-section speaks of distributions which "could
reasonably be taken to be attributable to profits", rather than
"dividend[s] . . . payable .. . out of profits", suggesting that the
confusion and uncertainty contemplated above do not here constitute
so pressing a concern as they do in the area of company law.
In MacFarlane v Federal Commissioner of Taxation (69), in
constrUing the pbrsse "dividends paid to him by the company out of
profits derived by it from any source" in ' 44(1)(a) of the 1936 Act,
Beaumont J said there was "no reason, of Jogic or of experience, to
import the technical requirements of the compari.y law".
Moreover, as has already been demonstrated, there is nothing in the
1936 Act, not even in s 160ZLA(4), to render presently inapposite the
notion, articulated in Evans, that the derivation of a profit may be
established where such profit is sscertained. It might therefore be said
that fhe application of para (b) of s 160ZK(S) in any given case
requires the fulfilment of two key tasks: first, the ascertainment, by a
process of computation and comparison, of a gain made by a company;
and, secondly, the making of a determination as to whether a
distribution by that company may reasonably be atlributed to the
ascertained gain. During the course of oral argument, counsel for the
Commissioner submitted that ascription to an unreallsed gain of the
quality of permanence is more appropriately seen as going to the
second of these tasks. It is not inherent in the nature of a profit, as that
concept is employed in s 160ZK(5), that it shculd be of a pe1manent
character.
In other words, fluctuations in the value of an unrealised gain would
affect only the extent to which a subsequent distribution may
reasonably be attributed to that gain. The Commissioner submitted that
if, following the merger date, the unrealised gains as at that date in the
value of the shares owned by Phoenix fl.uctuated, in the sense that they
were constantly being eroded and restored, hafore being realised and
di>tributed to RSA, then the amount of that distribution which would
reasonably be attributable to profits derived before the merger would

(68) (1977) 137 CLR 567at 579.
(69) (1986) 13 FCR 356 at 376.
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be the lowest point in the value of the gains between the merger date
and the date of realisation. This proposition should be accepted as
correct.
Nonetheless, the taxpayer contended that, even if this were so, an
ascertained profit had not accrued to Phoenix at the time of the merger.

70

71

72

To this contention we now turn.
Ascertainment of profits
In its submissions, the taxpayer gave significant emphasis to the
circumstance first that there were no formal separate accounts for
either Phoenix or SAIL . at the merger date and, secondly, that
Phoenix's invesunents had last been revalued at 31 December 1991 in
its management accounts. It was conceded that those investments had
been recorded at their maiket value as at the merger date in the
consolidated Completion Accounts -of the Sun Alliance Group, but this
was said to be of little, if any, import The reason given by the taxpayer
was that the concept of profits directs attention to the circumstances of
each individual company, specifically the manner in wbich that
company, as dis~ct from any ·corporate group of which it is a member,
keeps its accounts.
Cited as providing authoritative support for this last proposition was
a statement by Higgins J in Webb v Australian Deposit and Mortgage
Bank Ltd (70), to wllich reference already has been made. His Honour
said (71):
''The truth is, that the meaning of •profits' is not rigid and
absolute; it is flexible and relative - relative to each company; and
in ascertaining the meaning of the word in any context, we must
consider the whole context."
When these words are themselves read in context, it is apparent that
Higgins J was saying no more than that there is no universal legal
moaning of the tenn "profits" applicable in every circumstance for
e?ery purpose. Nothing in this statement is to be taken as linking the
concept of profits to the individual accounts of a given company.
Perhaps realising this, the taxpayer relied also upnn the observation by
Mason J in lndustrilll Equity that (72): "in all the cases it has been
assumed the principle [concerning the payment of dividends out of
profits] refers exclusively to the profits of the company declaring and
paying the dividend." However, Mason J was concerned with the
prohibition on the payment of dividends except out of profits. It must
be recalled that Rich, Dixon and Evatt JJ in Evans referred to the
ascertainment of profits "by a proper account", There is nothing to
suggest that accounts are any less proper for being consolidated.
In 1ight of this, the circumstance that as at the merger date the
unrealised increases in value of both Phoenix's share portfolio and the
\10) (1910)11 CLR 223.
(71) (1910) 11 CLR223at241.
(72) (1977) 137 CLR 5{;7 at5TI.
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Bridge Street properties were recorded, not in separate accounts for
Phoenix and SAIL respectively, but in the consolidated Completion
Accounts of the Sun Alliance Group did not mean that those gains
were not ascertained profits. (It will be necessary to return to the matter
of whether those gains, in so far as they concerned the Brjdge Street
properties, were profits at all.) In any event, as the Commissioner
contended, the fact thnt the reconstructed balance sheet for Phoenix
was not produced until after the merger date is of minimal relevance:
both the cost of acquisition and the market value of Phoenix's shares as
at that date were known, giv:ing an ascertained unrealised profit.
The same might be said, on the assumption that the unrealised
accretion to the value of the Bridge Street properties had the character
of a profit before the merger date, in respect of SAIL's ownership of
those properties. Whether this assumption can be made good is a
matter we now consider.
The Brtdge Street properties
The primary submissions advanced by the taxpayer on the
cross-appeal may be reduced to the following three propositions. First,
in order to be treated as profit for the purposes of s 160ZK(5) of the
1936 Act, an unrealised increase in the value of an asset must be of a
pennanent character. Secondly, s 160ZK(5) speaks of profits that were
derived before, as distinct from contemporaneously with, the
acquisition by a taxpayer of the relevant shares. And thirdly, because
the unrealised increase in the value of the Bridge Street properties did
not assume a quality of permanence until the entry by members of both
the Royal and the Sun Alliance Groups into the Merger Agreement, it
cannot be said that SAIL derived any profit until the merger date at the
earliest - that is, on the date on which RSA was deemed to have
acqu.ired its shares in SAIL. As a result, the taxpayer contended,
s 160ZK(5) had no application in respect of the distribution DUlde by
SAIL to RSA in September 1996.
There ist however, an immediate answer to these submissions. As
has already been explained in these reasons, the fust of the
propositions outllned above does not hold true. Nonetheless, it is upon
the basis of this first proposition that the third proposition rest.9. It
necessarily follows that that third proposition must similarly be
rejected. In other words, to say that there was no profit accruing from
the increased value of the Bridge Street properties until the merger date
is to fnll into error.
A profit had aecrued to SAIL, and for the reasons already given, it
was an ascertained profit All that cl 14 and Sch 10 of the Merger
Agreement did was to ensure that subsequent fluctuations in the value
of the Bridge Street properties would not affect the process of
reasonably attributing to that profit any distributions made by SAIL to
RSA after the merger dare.
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"Could reasonably be taken to be attributable to''
It ren1ains then to engage ;n that process of attribution required by
para (b) of s !60ZK(5) in respect of the distributions made by Phoenix
and SAIL. In doing so, several points should be noted. The first is that
para (b) presents a question of characterisation of an amount which is
the whole or a part of the distribution made by a company to the holder
of the RDA share. as identified in para (a). Secondly, para (b) presents
an inquiry as to tho existence of a Sltfficient link between that whole or
part of the dlstribution and profits derived by the company before a
speciJied event (acquisition of the RDA share). Thlrdly, that link may
be described in terms of necessary causation but, as with all questions
of causality, the starting point is the identification of the purpose (here
the legislative purpose) to whlch the question is directed (73). Fourthly,
here, the legislative purpose of s 160ZK(5) is to ensure that a capital
loss not be claimed where the result of the course of action described
in the sub-section is that there has been no economic loss to the
taxpayer. Finally, the criterion of linkage in para (b), an attribution that
is reasonable, is to be read and applied accordingly.
The evidence of Mr Robert Hardy, the Taxation Manager of RSA,
indicates that it was the policy and practice of companies within the
RSA Group to declare dividends from retained profits and realised
gains on the sale of investments. As was previously adverted to in
these reasons, the dividends paid by Phoenix and SAIL to RSA after
30 October 1992 were sourced in the retained aad operating profits of
both companies. As a consequence, the taxpayer submitted, those
dividends could not reasonably be attributed to the unrealised gains
which have been the focus of this litigation.
However, unlike s 44 of the 1936 Ac~ s !60ZK(5) speaks, not of
"dividends paid ... out of profits derived" by a company, but of a
distribution that "could reasonably be taken to be attributable to profits
that were derived by the company" before the taxpayer's acquisition of
shares in it. The inquiry contemplated by that provision is therefore not
directed exclusively towards the identification of the source of funds
from which a dividend is paid.
It is the concept of causation, rather than source, with which
s 160ZK(5) is concerned. In determining whether the plaintiff's Joss of
employment was "itttributable to" the provisions of the Local
Government Act 1972 (UK), Donaldson J in Walsh v Rother Di.rtrict

Council said (74):
"[T]hese are plain Eoglish words involving some causal
connection between the Joss of employment and that to which the
loss is said to be attributable. However, this connection need not be
that of a sole, dominant, direct or proxjmate cause and effect. A

('73) A.ltianz Ausfl't:rlia lnsuronce Ltd 'II GSF Australia Pty Ltd (2005) 221 ctR 568 ut
586 [541·[55), 596-598 [951-(103). 605 (126].
(74) [l978) I AllER l!O At 514.
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contributory causal connection is quite sufficJent"
Nothing, either in the text of s !60ZK(5) or in its objects as expressed
in the Explanatory Memorandum on the Bill for the Amendlng Act,
indicates that a narrower meaning should be presently ascnOed to that
phrase.
As explained above, the phrase ''could reasonably be taken to be"
indicates that in order for s 160ZK(5) to be enlivened the relevant
pre~acquisition profits need not actually be a contributory cause to a
subsequent distribution: it would suffice that those profits may
reasonably be capable of being seen as such.
The taxpayer submitted, rightly, that s J60ZK(5) requires an answer
to the question whether a distribution is attributable to pre--acquisition
profits, not whether profits realised subsequently to the acquisition of
the relevant shares are attributable to pre-acquisition unrealised gains,
Nevertheless, given the breadth of the nexus contemplated by the
words "attributable to", where a pre-acquisition unrealised gain is a
contributory cause to a post"acquisition realised profit, then that
unrealised gain would, failing some break in the proverbial chain of
causation, reasonably be capable of being takan to be a contributory
cause to any distribution sourced in the subsequent realised profit
The accretions in value of the shares held by PhoeniK that occurred
prior and up to the merger date, accretions which may be understood as
profits derived by Phoenix before that date, were, in part, a cause of the
dividends paid to RSA after 30 October 1992. The dividend paid by
SAIL to RSA in September 1996 may similarly, nnd reasonably, be
seen as being 1 in part, attributable to what was at the merger date the
unrealised increase in the value of the Bridge. Street properties.
Ordert
The appeal by the Commissioner should be allowed with costs, The
orders of the Full Cou:rt of the Federal Court deted 9 March 2004
should be set aside and in place thereof the appeal to that Court should
be dismissed with costs.
The crosNppeal by the taxpayer should be dismissed with costs.
I. Appeal allowed with costs.
2. Set aside the orders of the Full Court of the
Federal Court dated 9 March 2004 and, in
their place, order that the appeal to that
Court be dismissed with costs.
3. Cross-appeal dismissed with .costs.
Solicitor for the appellnnt, Australian Govenvnent Solicitor.
Solicitors for tbe respondent, Maddocks,
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Local govermnent- Officer- Compensatwn for loss of employment- Loss of employment b
attributable to reorganisation of local government 7 Attributable to- Causal connection
between reorganisation and loss of employment - Applicant town clerk of a borough
council due to disappear under reorganisation- Applicant appointed to office ofchief executive
of a disrrict council created under reorganisation- District council reviewing its management
structure after one year of being in operation- District council deciding to abolish post of
chief executive because of economic conditions- Applicant's employment as cl•ief executive c
terminated- Whether loss of employment 'attributable to' reorganisation of local governmentWhether sufficient causal connection between reorganisation and loss of employment- Local
Government Act 1972, s 259(1)- Local Government (Compensation) Regulations 1974 (SI
1974 No 463), reg 4(1).
Prior to 1973 the applicant was the town clerk of a borough council. Pursuant to the d
reorga:nl:lation of local government under the Local Government Act 1972, the
borough council was to disappear and a new district council.was to b.e created. The
local councillors set up a committee to decide, inter alia, the management structure
of the new council. The committee recommended, following the recommendations
of a study group on the management structure of new councils, that the district
council should have a chief executiye without departmental responsibilities and e
certain other officers. The applicant applied for and, as from July 1973, was appointed
to the post of chief executive of the district council. Under the 1972 Act the district
council had a wide discretion as to the management structure it would adopt. After
the council had been in operation for one year it decided to review its management
structure. As a result of the review and because of economic conditions the district
council decided to abolish the post of chief executive. Accordingly, in April 1976 it f
terminated the applicant's employment as chief executive. The district council
refused his claim, under reg 4(1)a of the Local Government (Compensation) Regulations 1974, for compensation for loss of employment. The applicant therefore applied
to an industrial tribunal for compensation under reg 4(1) on the ground that the loss
of employment was 'attribntable to' the provisions of the 1972 Act. The tribunal held
that the loss of employment was not so attributable and dismissed the application. g
The applicant appealed.

b

c

a

e

9

Held- Loss of employment was 'attributable to' the provisions of the 1972 Act,
within s 259(r)b of the 1972 Act and reg 4(1) of the 1974 regulations, if there was some
causal connection between those provisions and the loss of employment, although
it was sufficient if the provisions of the 1972 Act were a contributory cause of the loss h
a Regulation 4(1), so far as material, provides: •... any person to whom these regulations
apply and who suffers loss of employment ... which is attributable to any provision [of the
Local Government Act 1972] shall be entided to have his case considered for the payment
of compenSation under these regulations . . .'
b Section 259(1), so far as material, provides: 'The appropriate Minister shall by regulations
provide for the payment by such body or such Minister as may be prescribed by or deter·
.mined under the regulations of corripensation to or in respect of persons who are, or who
but for any such service by them as may .be so prescribea would be, the holders of any
such office or employment as may be so prescribed and who suffer loss of employ~
ment ... which is attributable to any provision of this Act or of any instrument made under
this Act.'
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of employment and they did not have to be the sole, dominant, direct or proximate
of the loss of employment. Whilst there was a sufficient causal connection
a cause
between the provisions of the 1972 Act and the applicant's employment as chief
executive of the district council, since without the 197:1. Act the council would not have
existed, there was no sufficient causal connection between the provisions of the 197:1.
Act and the applicant's loss of his employment as chief executive, for the sole cause of
that was the district council's change of policy as to its management struct:ure. It
followed
that the tribunal's decision had been correct and that the appeal would be
.b
dismissed (see p 514 d to h, post).
Dictum of Lord Reid in Central Asbestos Co v Dodd [1972]2 AllER at II41 applied.
Mallet v Restormel Borough Council p 503, ante distinguished.
Notes
For the compensation of local government officers for loss of employment, see
:1.4 Halsbury's Laws (3rd Edn) 507-5lo, paras 937-939For the Local Government Act 1972, s 259, see42 Halsbury's Statutes (3rd Edn) 1083.
Cases referred to in judgment
Central Asbestos Co Ltd v Dodd [1972] :>.AllER i135, [1973] AC 518, [1972] 3 WLR 333,
[1972) :>.Lloyd's Rep 413, HL, Digest (Cont Vol D) 618, 2o2iAe.
Mallet v Restonnel Boraugh Coundl p 503, ante.

Case also cite&
Sneddon v Glasgow Coal Co Ltd (1905) 42 SLR 365.

Appeal

i
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· This was an appeal by Nicholas Chr)stopher Walsh against the decision of an industrial
tribunal sitting at Ashford, Kent (chairman J H Humphreys Esq) made on 22nd June
1976 dismissing Mr Walsh's claim, under reg 4(1) of the Local Government (Compensation) Regulations 1974, for compensation for the loss of his employment by Rother
· District Council ('the district council') as chief executive of the district council. The
facts are set out in the judgment.
I 0 Griffiths QC and Colin Hilner Smith for Mr Walsh.
Patrick Medd QC and Charles Gibson for the district council.

Cur adv vult
June. DONALDSON J read the following judgment: Mr Walsh was the
chief·execut:ive of the district councilfrom 3oth July 1973 until Apri11976. His employcame to an end because, in December 1975, the district council decided to
recorg:mi:se its establishment of officers and to dispense with the post of chief executive..
Walsh was very naturally aggrieved with this decision and claimed compenfor loss of employment under the provisions of the Local Government Act
and the Local Government (Compensation) Regulations 1974- The district
c_u••m:u rejected his claim and Mr Walsh applied for relief to an industrial tribunal
at Ashford, Kent. That tribunal unanimously dismissed Mr Walsh's applicaon the ground that he had not suffered any loss of employment or loss or diminuof emoluments which was attributable to any provision of the Local Government
That decision was published on 8th July 1976.
nearly a year later, Mr Walsh appeals to this court. On his behalf counsel
#\llllni"ts that the tribunal misdirected itself as to the meaning of the words 'attributable
1972 Act and the regulatious and, in consequence of that misdirection,
£eache:d a wrong conclusion.
·
·
197:1. Act involved a radical reorganisation of local government in England,

<,·.;·
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substituting new county and district councils for most of the pre-existing local author.
iries of more than parish status. The district council is such a new· authority and
operates in the area which was previously the concern of the Battle, Bexhill and
Rye authorities. It came into existence on rst April I974·
The widespread abolition of employing local authorities left a number of local
government officers without jobs, but of course the new local authorities had a
:arge numb~r of pom to fill., Nevertheless, it was anticipated that in_ the ensUing
local authority musical chairs some officers would find themselves Without a sear
and others would find seats which were less remunerative than those which they had
previously occupied. Provision was accordingly made to compensate those who
suffered financial loss.
The relevant statutory provisions are s 259(I) ·of the 1972 Act and regs 3, 4, 7
and II of, and Schs 2 and 3 to, the I97I regulations. I need not set out these provisions
in this judgment, since it is common ground that Mr Walsh is within the class of
person who is entitled to compensation if he suffers loss of employment 'attributable
io any provision' of the I972 Act not later than ten years after Ist April 1974.
Counsel for Mr Walsh submits that Mr Walsh's loss of employment was attributable
to ss I, 2 and 1!2(3) of the 1972 Act. Sections I and 2 provide the new local government areas and the constitution of the new principal councils in England. Section
n2(3) abrogated various statutory provisions which required councils to appoint
specified officers such as a clerk, treasurer or borough surveyor. It thus opened the
way to, although it did not require, the adoption of a new management structure
of the type recommended in what has come to be known as the Bains report, the
report of the study group on the New Local Authorities' Managemenc and Structure
published in I972· For present purposes the essence of the study group's recommendations was that there should be a chief executive who should be without
departmental responsibilities and who should be the alter ego of the authority at
·
officer level.
The. Borough of Lewes in Sussex was one of the authorities which was due to disappear as a result of the I972 Act. Mr Walsh was the town clerk and if he had suffered
loss as a result of the abolition of his office, he would without doubt have been
entitled to compensation. It appears that he in fact suffered no such loss. In anticipa·
tion of the formation of the new district council, the councillors of Battle, Bexhill
and Rye set up a district joint committee to give consideration to matters which would
require to be decided by the district council as soon as it was formed. One suthmatte~;
was its departmental structure. The committee accepted the recommendations
in the Bains report, although, as I have already said, it was not obliged to do so.
It recommended that there should be a chief executive, a principal chief officers'
management team and heads of departments. Mr Walsh applied for and was appoin·
ted to the post of chief executive. No doubt he welcomed the change and the challenge.
Today he probably feels differently.
No complaint i.s made of the way in which Mr Walsh discharged his duties. He
assisted to the full in setting up the new district council's management structure
in accordance with the Bains report recommendations and the wishes of the elected
members of the district council. Unfortunately, this period was short-lived, and in
January I975 the staff and general purposes committee resolved that a complete
reviewoftheestablishment be carried outafrer the district council had been in operation
for one year. This was done and, in December I975, committees of the council
recommended a restructuring of its central administration which included the aboli·
tion of the post of chief executive. This recommendation was accepted by the district
council and Mr Walsh's employment was terminated.
The industrial tribunal found as a fact that the cause of the dismissal of Mr Walsh
was-'th~ need of the [district council] to cut back the costs of its administration
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because of the national economic climate and the particular economic conditions
which confronted the [district council] in 1975 •• .'

a

and that this cause operated in circumstances which had been created by the 1972
Act, Counsel for Mr Walsh submits that if the tribunal had correctly directed itself
in law it would have found that a further cause was that, in the light of experience,
the district council found that its functions were not as extensive as had at first been
anticipated, that it did not need the elaborate Bains management structUre and in
particular that it did not need ro have a chief executive withont departmental
responsibilities.
The industrial tribunal considered the authorities on the meaning of'attributable'
.
and their conclusion is expressed in the following paragraph of their reasons:

~

. i

,. '

'We prefer the argument which is based upon the need for a chain of causation
of the loss i e the 1972 Act or one of
its provisions and the dismissal of the applicant. We find as a fact that in any
event the chain was broken when the structure of administration was completed
in 1973· [Mr Walsh] was then in post and his position and terms of employment
were settled. The [district council] carried on its administration w.ith the structure
which had been settled, until early in 1975 when the structure came up for revi~w
in the light of the circumstances which prevailed at that time.'
to be established between the alleged cause

i

e

f.

Counsel for.Mr Walsh criticises this conclusion insofar as it suggests that once an
. officer accepts employment with a new authority and takes up that position, his
. subsequent dismissal can never be attributed t!? the 1972 Act or any of its provisions.
I am far from sure that this is what the tribunal intended to decide. However, if
·it was, it was plainly wrong because regs 7 and ~r" of the 1971 regulations contemplate
'char a dismissal giving rise to a claim for compensation may take place as long as
"[en years after the old authority. has gone out' of existence. However, in fairness to
tribunal, I should point out that the members may only have been considering
Walsh's position on the facts as they found them. On any view of the matter,
tribunal's conclusion is one which is open to review in t'his court.
I confess that until I saw regs 7 and I I I think that I should have assumed that loss
employment as a result of t'he provisions of the 1972 Act would inevitably occur
the latest by rsr April 1974, when the old authorities disappeared. The draftsman
the regulations was more far sighted and one of the circumstances which he may
had in_ mind is illustrated by the judgment of Griffiths J in Mallet v Restormel
-c·$,,rouJ1:h Council'. In that case the applicant, Mr Mallet, was the manager of the St
,•jv!avoga,n airport for which the Newquay council was responsible. That council
f:disa]pp<!ar•ed in the reorganisation and irs responsibility was assumed by t'he new
·,~~:~~~;Borough Council. The latter council offered Mr Mallet re-employment
j::
of the airport from rsr April 1974, bur in December of that year decided
ao<>m•n the post and to employ British Midland Airways to manage t'he airport.
reason for the change was financial. If the council had continued to manage the
''l!irpo:rt themselves, it would have cost them £s,ooo a year. British Midland Airways
pn,pa:red to pay [2,ooo a year for the privilege. Mr Mallet maintained t'hat he
..
that if Newquay council had remained in existence, it would, despite
financial burden, have continued to manage the airport itself and r'hat he would
have been the airport manager. Accordingly, he submitted that the loss of his
was attributable ro the provisions of the 1972 Act, i e the local government re-

f~~~~~~r~~li~~~~~~~
J held r'hat this was indeed correct,
the facts whith he alleged.

(;

given that Mr Mallett

for t'he district council had said that similar situations may arise where it
be shown that a deceased council employed staff roperform functions for other

':!

''

1'. ·;

.I

,I

514

All England Law Reports

[1978]1 AllER

authorities, such as a county council, and would have continued to do so indefinitely,

that the staff were re-employed by a new council and that the new council, within
a
ten years, terminated the agency and dismissed the staff concerned.
Unfortunately for Mr Walsh, his case is quite different. He was not re-employed
by the district council having previously been employed in the same place by one
of its predecessors. His post was entirely new. This may not be fatal, but it does rob
Mallet's easel of any relevance to his.
The fundamental problem is whether Mr Walsh's Joss of employment was 'attri- b
burable
to' any provision of the 1972 Act, ie the April 1974 reorganisation. These
\
Wwords have been considered in a number of cases and I do not wish to add to the
explanations and definitions which have been given. Counsel for Mr Walsh submits
that it is a wider concept than 'directly caused by', or 'caused by or resulting from',
but he accepts that it involves some nexus between the effect and the alleged cause.
He suggests that 'owing to' or ·a material contributory cause' or ~a material cause in c
some way contributing to the effect' may be synonyms. Lord Reid in Central Asbesws
Co v DoddZ said:

a

b

c

' ... "attributable". That means capable of being attributed. "Attribute"
has a number of cognate meanings; you can attribute a quality to a person or
thing, you can attribute a product to a source or author, you ca.n attribute an

effect to a cause. The essential element is connection of some kind.'

d

d

Suffice it to say that these are plain English words involving some causal connection
between the loss of employment and that to which the loss is said to be attributable.
However, this connection need not be that of a sole, dominant, direct or proximate
cause and effect. A contributory caus.al connection is quite sufficient.

Mr Walsh's problem is that whqst he can show abundant connection between the e
provisions of the 1972 Act and his_'employment as chief executive (without the I972
Act there would have been no Rother District Council and no such post) he can show
no connection between those provisions and his loss of employment. Counsel for
Mr Walsh seeks to escape from this dilemma by submitting that the district council's
adoption of the Bains management structure was experimental and evolutionary
and that its abandonment so soon after the council's birth was all part and parcel f

e

of the local government reorganisation itself. Whether or not circumstances can

arise in which bach the creation of the job itself and its disappearance can be attributable to the 1972 Act, I am quite clear that that is not this case. The district council
was created by the 1972 Act. The terms of that Act gave it wide discretion on the
management structure which it shouid adopt. It adopted 'One structure, worked it
for a year and then decided to adopt another. The sole cause of Mr Walsh's loss of g
employment was a change of policy by the council. It was ill no sense attributable
to any of the provisions of the 1972 Act.
It follows that I consider that the industrial tribunal's decision was correct and that
this appeal shonld be dismissed.

g

h

h

Appeal dismissed. Leave to appeal granted.
Solicitors:] G Haley (for Mr Walsh) ;john G Millward (for the district council).
K Mydeen Bsq Barrister.
r Page 503, ante
2 [1972] ' All BR II35

at II41, [1973) AC 518 at 533
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IDGH COURT OF AUSTRAUA

FRENCH CJ, HAYNE, CRENNAN, KlEFEL and BELL JJ

15 August, 12 December 2012- Canberra

15

[2012] HCA 56
Practice and procedure - Costs - Maximum costs in personal injury damages
matters - Meaning of claim for "personal injury damages" - Claim for damages
for intentional tort wjthin meaning - (NSW) Civil Liability Act 2002 ss 3, 9 -

20

(NSW) Legal Professjon Act 1987 ss 198C, l98D.

Words and phrases- ''intentional tort'' -"personal injury damages".
The respondents alleged that they had been assaulted by hotel security staff, and sued
)he appellants in their capacicy as insurers of the company that employed those staff. The
~ction was for trespass to the person claiming damages for personal injuries allegedly
inflicted intentionally and with intent to injure. At issue was whether a claim for personal
injury damages based on an intentional tort falls within the meaning of the phrase ''claim
for personal injury damages". in so far as it incorporates the phrase "personal injury
damages" as used ins !98D(l) of the Legal Profession Act 1987 (NSW) (the LP Act) and
Pt 2 of the Civil Liability Act 2002 (NSW) (dJe CL Act).
Held, per French CJ and Hayne J (KiefCl J agreeing, Crennan and Ben JJ dissenting),
allowing the appeal, setting aside the orders of the Court of Appeal and, in lieu thereof,
ordering that the appeal to the Court of Appeal be dismissed:
(i) Per French CJ and Hayne J: The claims which the respondents made are claims for
9amages that relates to personal or bodily injury suffered by them, such that the claims are
"claims for personal injury damages" within the meaning of s 198D(1) of the LP Act:
at [33]-[42].
(ii) Per Kiefel J: lt does not follow from the identification of a broader purpose beyond
the more immediate objects of the LP Act and the CLAct, nor from the limited connection
between them, that they are interdependent in any meaningful way, such that the two
statutes operate independently of each other, and the proper construction of the phrase
'<personal injury damages" is those damages relating to the death of or injury to a person:
at [90]-[104].
(iii) Per Crennan and Bell JJ (dissenting): The mi&chief with which Div 5B of the
CLAct was intended to deal (that is, the perceived crisis involving negligence claims), and
the express language of 6 198C(I) of the LP Act, weigh against interpreting that provision
as merely picking up the words of the definition in s 11 of the CL Act, such that a claim
for personal injury suffered as the result of an act done with intent to cause injury or death
is not a claim for "personal injury damages" within the meaning of the LP Act or the
CL Act: at [68]-[75].
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Appeal
This was an appeal against the decision of the Court of Appeal of the
Supreme Court of New South Wales (Hodgson and Basten JJA and Sackville
AJA): Cross v Certain Lluyds Underwriters [2011] NSWCA 136. See also
New South Wales v Williamson [2012] HCA 57.

R J H Darke SC and M J Stevens instructed by Riley Gray-Spencer Lawyers
for the appellant in all matters (Certain Lloyd's Underwriters Subscribing to
Contract No IHOOAAQS).

R T McKeand SC and A C Casselden instructed by G H Healey & Co Lawyers
for the respondents in all matters (John Cross, Mark George Thelander and
Jill Maria Thelander).
[1] French CJ and Hayne J. These tbree appeals were heard together with
New South Wales v Williamson. I All four appeals concern the construction of

provisions of New South Wales statutes that limit the costs that a court may order
one party to pay another if the amount recovered on a claim for personal injury
damages does not exceed a specified amount. The reasons in these appeals should
be read with the reasons in Williamson (No 2).
The issue
[2] New South Wales legislation regulated claims for "personal injury

damages" and awards of "personal injury damages". The expression "personal
injury damages" was defined to mean "damages that relate to the death of or
injury to a person caused by the fault of another person". The respondents alleged
that they had been assaulted by hotel security staff. They sued the appellants,2 as

the insurers of the company that employed those staff) for trespass to the person
claiming damages for personal injuries allegedly inflicted intentionally and with
intent to injure. Were these claims for "personal injury damages'' within the
meaning of the relevant New South Wales Acts?
[3] Answering this question requires consideration of Div 5B of Pt 11
(ss 198C-1981) of the Legal Profession Act 1987 (NSW) (the 1987 Legal
Profession Act) as inserted by the Civll Liability Act 2002 (NSW)
(the Liability Act). 3 Later forms of the relevant legislation are discussed in
Williamson (No 2).
The relevant provisions
[4] Section 198D(l) of the 1987 Legal Profession Act fixed the maximum costs
for legal services provided to a party in connection with "a claim for personal

injury damages", "[i]f the amount recovered on Ithe claim] does not exceed
$100,000". A lawyer and client could contract out of this 1imitation4 by a ..costs
agreement" complying with Div 3 of Pt 11 of the 1987 Legal Profession Act But
s 198D(4)(b) provided that, subject to some exceptions which need not be

considered, when the maximum costs for legal services provided to a party were
fixed by Div 5B, "a court or tribunal cannot order the payment by another party
to the claim of costs in respect of those legal services in an amount that exceeds
that maximum".
1. [2012] HCA S7 (WUliamsoJl (No 2)).
2. How and why the appellants were joined in the actions need not be examined
3. Section 8, Sch 2, item 2.2[2].
4. Section 198E.
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[5] Section 198C(2) of the 1987 Legal Profession Act provided that Div 5B did
not apply to certain costs, namely, costs payable to an applicant for compensation
under Pt 2 of the Victims Support and Rehabilitation Act 1996 (NSW) and costs
for legal services provided in respect of certain other identified forms of statutory
claim: claims under the Motor Accidents Act 1988 (NSW) or the Motor
5
Accidents Compensation Act 1999 (NSW), claims for work injury damages as
defined in the Workplace Injury Management and Workers Compensation Act
1998 (NSW) and claims for damages for dust diseases brought under the Dust
Diseases Tribunal Act 1989 (NSW). The respondentst c1aims did not fall within
any of these expressly excluded classes of clalm.
10
[6] Section 198C(l) defined terms used in Div SB. In particular, it provided that
"personal injury damages has the same meaning as in the Civil Liability Act
2002".
[7] The Liability Act provided' that, in that Act, ''personal injury damages
means damages that relate to the death of or injury to a person caused by the fault 15
of another person". The Liability Act further provided6 that:
injury means persona! or bodily injury, and includes:
(a) pre-natal injury, and
(b) psychological or psychiatric injury, and

(c) disease.

And it provided? that "fault includes an act or omission".
[8] Read together with the definitions of "injury" and "faulf', the Liability Act's
definition of "personal injury damages" can thus be expressed as follows. In the
Liability Act:

20

25

... personal injury damages means damages that relate to the death of or persona] or
bodily injury {including pre-natal injury, psychological or psychiatric injury and
disease) to a person caused by the fault (including an act or omission) of another person,

[9] Section 198C and the other provisions of Div 5B of Pt 11 of the 1987 Legal
Profession Act were introduced by the Liability Act as amendments connected
with and consequential upon the enactment of the Liability Act. The two Acts did
not, however, have identical areas of operation. The costs limiting provisions of
Div 5B of Pt 11 of the 1987 Legal Profession Act applied to a "claim" for
perSonal injury damages whereas Pt 2 of the Liability Act applied to an "award"
of personal injury damages. And there were some similarities, but most
importantly some differences, in the exclusions that were made from the
operation of each Acl
[10] Part 2 of the Liability Act regulated the amount recoverable as an "award
of personal injury damages". As enacted, s 9(1) of the Liability Act provided that
Pt 2 of the Act "applies to and in respect of an award of personal injury damages,
except an award that is excluded from the operation of this Part". Section 9(2)
excluded several kinds of awards of damages. The first of these exclusionss was
"an award where the fault concerned is an intentional act that is done wirh intent
to cause injury or death or that is sexual assault or other sexual misconduct".
Othel' exclusions included awards of damages for death or injury resulting from
5. Section 3.
6. Section 3.
7. Section 3.
8. Section 9(2)(a).
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a motor accident to which either Pt 6 of the Motor Accidents Act 1988 (NSW)
or Ch 5 of the Motor Accidents Compensation Act 1999 (NSW) applied,• awards

of damages for death or injury to a worker to which Div 3 of Pt 5 of the Workers
Compensation Act 1987 (NSW) applied!O and awards of damages for dust
diseases brought under the Dust Diseases Tribunal Act 1989 (NSW).ll
[11] Some, but not all, of these excluded awards would be made following
c1aims for personal injury damages that were expressly excluded from the
operation of the costs limiting provisions of Div SB of Pt 11 of the 1987 Legal

Profession Act. Thus, particular kinds of award made under the Motor Accidents
Act 1988, the Motor Accidents Compensation Act 1999 and the Dust Diseases
Tribunal Act 1989 were excluded from the operation of Pt 2 of the Liability Act
and claims for those kinds of awards were excluded by s 198C(2) from the
application of Div 5B of Pt 11 of the 1987 Legal Profession Act. Likewise, an

"award comprising compensation under" the Victims Support and Rehabilitation
Act 1996 (NSW) was exc1udcdl2 from the operation of Pt 2 of !he Liability Act
and !he costs payable to an applicant for compensation of !hat kind were
excluded by s 198C(2)(a) from !he operation ofDiv SB ofPt 11 of the 1987Lcgal
Profession Act.
[U] Allhough there was lhus some similarity in the express exclusions !hat
were contained in the 1987 Legal Profession Act and the Liability Act, there were
also some differences between them. For example, the Liability Act also
excluded13 from the operation of Pt 2 of that Act awards comprising
compensation under certain Acts other than the Victims Support and
Rehabilitation Act 1996, but none of those other Acts was mentioned in
s 198C(2) of !he 1987 Legal Profession Act. And, of greatest significance for the
present appeals, the Liability Act excludedl4 from the operation ofPt 2 "an award
where the fault concerned is an intentional act that is done with intent to cause

injury or death or that is sexual assault or other sexual misconduct"' but there was
no equivalent exclusion in Div SB of Pt 11 of the 1987 Legal Profession Act.

The parties' arguments
[13] The central point of difference between the parties in this court was
whether the definition of "personal injury damages" in !he 1987 Legal Profession
Act (it ''has !he same meaning as in" the Liability Act) was to be construed by
reference only to the words of the definition of that expression in s 3 of the
Liability Act or by reference to bolh the words of the definition and !he limited
operation which the Liability Act had in respect of awards of personal injury
damages as a result of the exclusions in s 9(2) of the Liability Acl
[14] The appellants submitted that s 198C(1) of !he 1987 Legal Profession Act
required reference only to the definition given in the Liability Act and tha~ as
there defined, personal injury damages extended to any and every form of
damages that relate to the death of or personal or bodily injury to a person caused
by the fault of another person. In particular, the appellants submitted that
''personal injury damages" included damages for trespass to the person and that,
9. Soction 9(2)(b).

10. Section 9(2)(c).
11.
12.
13.
14.

Section 9(2}(d).
Section 9(2)(e).
Section 9(2)(e).
Section 9(2)(a}.
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in the District Court, Garling DCJ had been right to declare, in effec~ that s 198D
of the 1987 Legal Profession Act was engaged.
[15] The respondents submitted that the costs limiting provisions of Div 5B of
Pt 11 of the 1987 Legal Profession Act applied only to those claims for personal
5
injury damages where the award of damages was regulated by Pt 2 of the
Liability Act. They submitted that it follows that awards of the kind in issue in
these appeals- "where the fault concerned is an intentional act that is done with
intent to cause injury"IS- were not awards of personal injury damages because
awards of damages resulting from an intentional act were not regulated by the
10
Liability Act. On its face, that submission ignored the differences that have been
noted between the provisions which each Act made for its own area of
application. The Liability Act expressly excluded intentional torts. The 1987

Legal Profession Act did not. And yet, on the respondents' construction1 the costs
limiting provisions of the 1987 Legal Profession Act were not to apply to claims

for personal injury damages for an intentional tort.

15

[16] The respondents sought to sunnount the obstacle of this textual difference)
·and thus justify their preferred construction) by reference to notions of "contextn
and "purpose". 'The respondents submitted that it is necessary to look not only to
the words of the definition of "personal injury damagest> in the Liability Act but 20
'~o to the ''context" provided by the other provisions of the Liability Act that
define the scope of that Act's application to an "award of personal iJ\jury
pamages". This was said to follow? in particular) from the words "meaning" and
;·as in" in the definition of "personal injury damages" in s 198C(l) of the 1987
Legal Profession Act (it "has the same meaning as in" the Liability Act). And 25
(hey submitted that the two Acts were intended to have the same sphere of
9peration because the relevant provisions were made at a time when there was
~oncern about the costs associated with claims for damages for personal injuries
caused by negligence.

30

The appeals to the Court of Appeal and this court
[17] The Court of Appeal (Hodgson and Basten JJA and SackvilieAJA) held"
unanimously that the present respondents' construction should be adopted.
Sackville AJA describedl7 the preferred construction as being that the definition
of "personal injury damages" ins 198C(l) of the 1987 Legal Profession Act 35
"meant personal injury damages of the kind to which Part 2 of [the Liability Act]
applied!'. [Emphasis added.] Basten JA, who gave the principal reasons of the
court, concluded1S that there was ..no basis", either in extrinsic material or "in
tenns of the policy underlying the legislation, to impose the cost-capping regime
on all claims for personal injury damages, however they might arise, without 40
reference to the carefully crafted exclusions in s 9(2)" of the Liability Act.
Accordingly, Basten JA decidedi9 that the definition of "personal injury
damages" in the relevant costs limiting provisions should be construed by
"reference not merely to the definition of that expression in the source statute, but
also to the scope of its application in the specified Part'' of the Liability Act. 45
15. Section 9(2)(n).

16. Cross v CeruUn Lloyds Undenvriters (2011] NSWCA 136 (Cross).
17. Cross at [71].

18. Cross at [49].
19. Cmss at [59]; see also at [l] per Hodgson JA, at [79] per Sack:ville AJA.
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[18] By special leave, the appellants appeal to this court. These reasons will
show that the appellants' construction of the costs limiting provisions should be
adopted, not the construction favoured by the Court of Appeal.
Whieh costs limiting legislation?
[19] The costs limiting provisions of the 1987 Legal Profession Act were
repealed, with effect from 1 October 2005, by the Legal Profession Act 2004
(NSW) (the 2004 Legal Profession Act). The 2004 Legal Profession Act
contained20 costs limiting provisions in generally similar, but not identical, terms
to those in the 1987 Legal Profession Act. Whether the earlier or the later
provisions applied to the present cases depended upon the application of
transitional provisions made by the 2004 Legal Profession Act Those transitional
provisions21 provided, in effect, that the new Act applied only to "a matter" in
whieh the client had first given instructions on or after 1 October 2005.
[20] In the Court of Appeal, some consideration was given22 to what was the
relevant "matter" in these cases. Much of the reasons of Basten JA proceeded by
reference to the costs limiting provisions of the 2004 Legal Profession Act rather
than the 1987 Legal Profession Act because he concluded23 that the relevant
"matter" was the respondents' claim for costs, not their claim for damages.
[21] There was limited argument on this issue in this court. The appellants
submitted that the relevant "matter'' was the claim for damages, not the claim for
costs, and that the respondents first gave instructions in that matter before
1 October 2005. Tbe respondents submitted that the "matter" was the claim for
costs. But the respondents' submissions noted that "[i]t is agreed that the question
of whether the provisions of the [earlier] or the [later Act applies] does not affect
the determination of the principal issue in the appeal[s]".
[22] The reasons in Williamson (No 2) examine the differences between the
costs limiting provisions of the two Acts and the amendments that had been made
to the Liability Act by the thne the 2004 Legal Profession Act was enacted. As
those reasons show, the same answers should be given to the questions which
arise about the construction of the later provisions as the answers to be given
about the construction of the earlier provisions. Because no different answer
should be given, the application of the transitional provisions need not be
examined. Attention can and should be confined in these appeals to the resolution
of the issue of construction of the 1987 Legal Profession Act that has been
identified.
Some basic principles
[23] It is as well to begin consideration of this issue by re-stating some basic
principles. It is convenient to do that by reference to the reasons of the plurality
in Alcan (NT) Alumina Pty Ud v Commissio&r of Territory Revenue (at [47]):24
[47] This Court has stated on many occasions that the task of statutory construction
musl begin with a consideration of the text itse1f.2s Historical considerations and
20. Part 3.2 Div 9.
21. Section 737, Sch 9, cll3 and 18.
22. Cross at [2] and [13H23].
23. Cross at (23].

24. (2009) 239 CLR 27; 260 ALR 1; [20091 HCA 41 at [47].
25. Roy Morgan Research Cl!ntre Pty lid v Commissioner of State Revenue (Vic) (2001)
207 CLR 72; 181 ALR 307; [20011 HCA 49 at [9] per Gaudroo, Gummow, Hayne and
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; extrinsic materials cannot be relied on to displace the clear meaning of the text.26 The
'. language which has actually been employed in the text of legislation is the surest guide
to legislative intention,27 The meaning of the text may require consideration of the
. context, which includes the general purpose and policy of a provision,2 11 in particular
;. the mischief2~ it is seeking to remedy.

[24] · The context and purpose of a proVision ili"e important to its piuper
construction because, as the plurality said iii Projei:i Blue Sky,'O "[t]he primary
object of statutory construction is to conStrue the IeleVrint proVision so tb:it it is
consistent with the language and purpose of till the prOvisions of the statme".3I
[Emphasis added.] That is, statutory coristriiction requires deciding what is the
legal meaning of the relevant provision ..by reference to the language of the
instrument viewed as a whole",32 arid "the COntext, the general purpose and
policy of a provision and its consistency and fairness are surer guides to its
meaning than the logic with which it is constructed" .3l

5

10

15

Determination of the purpose of a statute or of particular provisions in a
statute may be based upon an express statement of purpose in the statute itself,
inference from its text and structure and, where appropriate, reference to extrinsic
materials. The purpose of a statute resides in its text and struciure.34
Determination of a statutory purpose neither permits nor requires some search for 20
what those who promoted or passed the legislation may have had in mind when
it vias enacted. It is important in this respect, as in oth&S,3s to recognise that to
speak 'Of legislative "intention" is to use a metaphor. Use of that metaphor must
not mislead. "[T}he duty of a court is to give the words of a statutory provision
[25]

25
:Callinan JJ, at [46) per Kitby J; Stevens v Kabushiki Kaisha Sony Computer Enurtainment
(2005) 224 CLR 193; 221 ALR 448; 65 IPR 513; [2005] HCA 58 at [30] !'<' G1oeson CJ,

Gummow, Hayne and Heydon JJ, at [167]-[168] per Kirby J; Carrv Western Australia (2007)

.
26.

.
2'}.
28.

29.
30.
31.
32.
~

33.
34.

232 CLR 138; 239 ALR 415; [2007] RCA 47 at [6] per Gleeson CJ; Director of Public
Prosecurions (Vic) v I.e (2007) 232 CLR 562; 240 ALR 204; [2007] HCA 52 at [85] per Kitby
and Crennan JJ; Northern Territory v Collins (2008) 235 CLR619; 249 ALR 621; 78lPR 225;
[2008] HCA 49 at [99] (ColUns) per C:rennan J.
Nomi.rtal Defendant v GLG Australia Pty Ltd (2006) 228 CLR 529; 225 ALR 643;
45 MVR 133; [2006] HCA 11 at (22] per Gleeson CJ, Gummow, Hayne and Heydon JJ,
at [82]-[84] per Kirby J. See also Combet v Commonwealth (2005) 224 CLR 494; 221 ALR
621; [2005] HCA6lat [135] perGummow, Hayne, Callinan and HeydonJJ; Collins at [99] per
Crennan J.
Hilder v De.xJer [1902] AC 474 at 477-8 per Earl of Halsbury LC.
Commissioner for Railways (NSW) v Agaliwws (1955) 92 CLR 390 at 397; [1955] ALR 645
at 649; [1955) HCA 27 (Agalianos) per Dixon CJ, quoted with approval in Project Blue Sky Inc
v Au.straliar1 Broadcasri11g Authority (1998) 194 CLR 355; 153 ALR 490; [1998] HCA 28
at [69] (Project Blue Sky) per McHugh, Gummow, Kirby and Hayne JJ.
Re Heydon's Case (1584) 3 Co Rep ?a at 7b; 76 ER 637 at 638.
Project Blue Sky at [69J,
See Taylor v Public Service Board (NSW) (1976) 137 CLR 208 at 213; 10 ALR 211 at214-15;
{1976] HCA 36 per Barwick CJ.
Cooper Brookes (Wollongong) Pry Ltd v Federal CommissiD7!er of Thxation (1981)
147 CLR 297 at 320; 35 ALR 151 at 169~ (1981] HCA 26; Project Blue Sky at [69].
Agalianos at CLR 397; ALR 649 per Dixon CJ; Project Blue Sky at {69].
Lacey v Attorney-General (Qld) (2011) 242 CLR 573; 275 ALR 646: [2011) HCA 10 at [44]
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45

(Wcey).

35. Zlu:ng v Cai (2009) 239 CLR 44{1; 261 ALR 481; 54 MVR 427; [2009] HCA 52 at [28];
Monu:ilovic v R (2011) 245 CLR 1; 85 AIJR 957; 280 ALR 221; [2011] HCA 34 at [146(v)},
[258], [315] and [321].
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the meaning that the legislature is taken to have intended them to have".36
[Emphasis added.] And as the plurality went on to say" in Project Blue Sky
(at [78]):
(78] Ordinarily. that meaning (the legal meaning) will correspond with the grammatical
meaning of the provision. But not always. The context of the words, the consequences
of a literal or grammatical construction, the purpose of the statute or the canons of
construction38 may require the words of a legislative provision to be Iead in a way that
does not correspond with the literal or grammatical meaning.

To similar effect, the majority in Lacey39 said (at [43]):
[43]Ascertainmcnt of legislative intention is asserted as a statement of compliance with
tbe rules of construction, common law and statutory, which have been applled to reach
the preferred results and which are known to parliamentary drafters and the courts.
[Footnote omitted.]

The search for legal meaning involves application of the processes of statutory
construction. The identification of statutory purpose and legislative intention is
the product of those processes, not the discovery of some subjective purpose or
intention.
[26] A second and not unrelated danger that must be avoided in identifying a
statute's puxpose is the making of some a priori assumption about its purpose.
The purpose of legislation must be derived from what the legislation says, and
not from any assumption about the desired or desirable reach or operation of the
relevant provisions.40 As Spigelman CJ, writing extra-curially, correctly said:4t
Real issues of judicial legitimacy can be raised by judges determining the purpose or
purposes of Parliamentary legislation. It is all too easy for the identification ofpurpose
to be driven by what the particular judge regards as the desirable result in a specific
case. [Emphasis added.]

And as the plurality said in Au.stralian Education Union v Department of
Children~ Services:42

EducatU:m and

In construing a statute it is not for a court to constmct its own idea of a desirable policy,
impute it to the legislature, and then characterise it as a statutory purpose.
[Footnote omitted.]

Context
[27] Because "context" loomed large in argument in this court, particularly in
the submissions of the respondents in these appeals, it is necessary to say
something more about the use of "context.. in statutory interpretation.
36. Project Blue Sky .nt [78).
37. Project Blue Sky at [78].
38. For example, th~ presumption that, in the absence ofullillistakablc nnd unambiguous language,
the legislature has not intended to interfere with bnsic rights, freedoms or immunities: Coco v
R (1994) 179 CLR 427 at 437; 120 ALR 415 at 418-19; [i994] HCA 15.

39. lAcey at [43].
40. See Palgo Holding~,; Pty Ltd v Gowans (2.005) 221 CLR 249; 215 ALR 253; (2005] HCA 28
at (28]; Byrnes v K<ndl< (2011) 243 CLR 253; 279 ALR 212; [2011] HCA 26 at !971.
41. Spige1man, "The intolerable wrestle: Developments in statntOJY interpretation'' (2010)
84 AU 822, p 826.
42. (2012) 86 AlJR 217; 285 ALR 27; (2012] HCA 3 at [28]. See also Miller v Miller (2011)
242 CLR 446; 275 ALR 611; !2011] HCA 9 or [29].

420

AUSTRALIAN LAW REPORTS

HGA

'[28]· It is not to be doubted43 that the relevant proviSions must be construed in
>Context, and the contrary was riOt suggested in argument. But there was some
debate about what use could be made of provisions of the Liability Act in
construing the definition of "personal injury damageS" in the 1987 Legal

Profession Act.
[29] In construing the definition of "personal injury damages" contained44 in
the Liability Act (damages that relate to the death of or injury to a person caused
:by the fault of another person) it is no doubt necessary to have regard not only
'to the words of the definition but also to the context in which the definition was
·set. So much follows from what has been said about statutory construction in the
cases to which reference has been made.
[30] Nothing said in Producers' Co-operative Distributing Society Ltd v
Commissioner of Taxation (NSW)45 in this court or on appeal to the privy
pouncil46 denies the general proposition that regard must be had to context, or
requires that a· definition which is picked up froin one statute (the source Act) and
:applied in another be construed by reference only to its words without regard to
the context provided by the source Act. Indeed, in the Producers' Co-operative
case, Dixon J expressly acknowledged47 the need tO conSider the context
,provided by the ~~~r prov_i~:ions of the source Act when considering a definition
provided for in th.at Acnmd picked up and applied by another.
[31] It may be accepted that there are some limitations to the use that can
properly be made of other provisions of the source Act when construing a
definition in the source Act that is picked up and applied by another Act As both
Latham CJ48 and the privy council pointed out49 in the Producers' Co-operative
case, if the definition that is picked up is to he applied in the source Act only
"unless fue context or subject-matter otherwise indicates or requires", the
particular meaning that the tenn in question may have in any particular provision
of the source Act will not elucidate the meaning of the general definition of the
term. But it by no means follows from this observation that a definition should
be construed without regard to its context. That is why the privy council in the
,JJroducers' Co-operative case treatedSO the activities which the source Act in
question permitted as explaining "the general meaning and application of the
definition" in question.
[32] Resolution of these appeals ultimately does not depend upcn examining
when or to what extent it is necessary to consider the context of the definition of
"personal injury damages" in the Liability Act in construing that expression in
the 1987 Legal Profession Act. Although the respondents' arguments were
couched in terms of "context", upon analysis they sought to go further than
elucidate the meaning of the expression ''personal injury damages 01 as it was used
in the 1987 Legal Profession Act by consideration of its stamtory context in the
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43. CIC Insurance Lldv Banks/own Football Club Ltd (1997} 187 CLR 384 at 408; 141 ALR 618
at 635; [1997] HCA 2.

~-~
45. (1944) 69 CLR 523 at 531-2; [1944] HCA 39 (Producers' Co-operasive) per Latham CJ, at 536 ~
per Dixon J.
46. Producers' Co-Operative Distributing Society Ltd v Commissio11er of Taxation (NSW) (1947)
75 CLR 134 at 137; [1948) AC 210 at 213 (Producers' Co-Operative Distributing Sociery),
47. Producers' Co-operalive at 536.
4&. Producers' Co-operaJive at 531-2.
49. Producers' Co-Operative Distributi11g Sociely at CLR 137; AC 213.
50. Producers' Co-Operative Distributing Society at CLR 137; AC 213.
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Liability Act. Rather, they sought to treats 198C(l) of the 1987 Legal Profession
Act as providing that '"'personal injury damages" means personal injury damages
of the kind to which Pt 2 of the Liability Act applied. It is more useful to focus
attention on that proposed construction than to investigate, in the abstract, the use
of "context" in statutory interpretation.
Construing s 198C(I)
[33] The construction favoured by the Court of Appeal and supported in this
court by the respondents must be rejected. The text of the provisions at issue in
these appeals readily yields the construction which the appellants u<ged: that the
expression ..personal injury damages" when used in the costs limiting provisions
of Div 5B of Pt 11 of the 1987 Legal Ptofession Act extended to any and every
form of damages that relate to the death of or personal or bodily injury to a person
caused by the fault of another person. In its tenns, the definition of "personal
injury damages" contained in the Liability Act and picked up by the 1987 Legal
Profession Act neither required nor permitted any different application according
to whether the ''fault" which founded the claim was a failure to take reasonable
care or the commission of an intentional act with intent to injure. And s 198C(l)
of the 1987 Legal Ptofession Act, by providing that "personal injury damages"
has the same meaning as in the Liability Act, naturally and immediately directed
attention to the definition of that expression in the Liability Act, which used the
cognate word "means": "personal injury damages means". [Emphasis added.] It
did not refer to the operation or application of the Liability Act. It did not direct
attention to whatever was identified as being the legal effect or consequence
which the Liability Act produced by using that defined expression in its various
provisions.
[34] At least in this court, if not also in the courts below, the respondents'
argument for confining the application of the costs limiting provisions by
reference to the operation or application of the Liability Act depended upon a
false premise. The respondents focused attention on the expression upersonal
injury damages" as if that expression was the hinge on which both the 1987 Legal
Profession Act and the Liability Act tnrneil. Hence, their a<gnment was that
"personal injury damages" in the 1987 Legal Ptofession Act is to be confined to
those "personal injury damages" regulated by the Liability Act.
[35) The premise underlying this argument is not sound. Each Act used the
defined expression "personal injury damages" as part of a larger composite
phrase: "award of personal injury damages" in the Liability Act and "claim for
personal injury damages" in the 1987 Legal Profession Act. [Emphasis added.]
The hinge on which the relevant operation of each Act turned was the larger
composite phrase and not the defined expression "personal injury damages".
None of the statutory provisions that depended on the composite expressions
uclaim for personal injury damages" or "award of personal injury damages"
affected the sense in which the defined expression "personal injury damages" was
used in the relevant At:ts. There is no textual reason to limit the expression
''persona] injury damages" in the 1987 Legal Profession Act to those claims for
personal injury damages the award of which was regulated by the Liability Act.
[36] Thei-e is an additional problem with the respondents' argument. It assumed
that the costs limiting provisions of the 1987 Legal Profession Act and the
LiabiJity Act were to have coextensive operation. For example, the respondents
submitted that "the Civil Liability Act and the costs limitation provisions of the
Legal Profession Act were introduced as a single package of refonns in the Civil

422

AUSTRALIAN LAW REPORTS

HCA

Liability Act and were clearly intended to work in harmony". From this premise,
the argument continued that because the Liability Act regulated some but not all
forms of awards of "persona1 injury damages", the only claims for "personal
injury damages" to which the costs limiting provisions of the 1987 Legal
Profession Act applied were those claims for personal injury damages the award
of which was regulated by the Liability Act. Again, the premise underpinning this
argument is not right.
[37] The use of the defined expression "personal injury damages" in both
composite phrases provides no textual basis for reading the defined expression
(when it is used jn the 1987 Legal Profession Act) as confined by reference to the
Liability Act's field of operation once due regard is paid to the wider, and
different, composite expressions that are central to the relevant provisions of each
Act. Further, as has already been noted, the two Acts expressly identified
circumstances in which their respective provisions were not to apply, some of
which were the same but some of which were different In their very terms the
relevant provisions of the two Acts demonstrate that each had, and was intended
to have, a different area of operation.
[38] Considerations of context do not support the conclusion that the two Acts
are to be read as having coextensive fields of operation. The Liability Act's
exclusion of intentional torts done with intent to injure from the application of its
operative provisions (all of which were originally to be found in Pt 2 of the Act)
demonstrates that the mischiefs to which that Act was directed were identified as
arising in connection with claims for damages for personal injury other than
claims in respect of intentional torts. It by no means follows, however, that the
mischiefs to which Div 5B ofPt 11 of the 1987 Legal Profession Act was directed
were confined to mischiefs arising in respect of only those classes of claims for
personal injury damages the award of which was regulated by the Liability Act
Particularly is that so when intentional torts were not expressly excluded from the
operation of Div 5B, as they might so easlly have been.
[39] The only circumstance which can be identified as suggesting that the
"purpose.. or "intention" of Div 5B should be read as confined in the manner
described is that it was the Liability Act which introduced the relevant provisions
into the 1987 Legal Profession Act. But when it is observed that the provisions
of the two Acts were not connected, as they might so easily have been, by express
reference in the 1987 Legal Profession Act to the operation of the Liability Act,
it is apparent that the supposed limitation by reference to ..purpose" or
"intention>~ is not soundly based. The text of the relevant provisions provides no
support for confining Div 5B to those claims for personal injury damag"'l the
award of which was regulated by Pt 2 of the Liability Act. The statutory text
reveals no ~<intention" so to confine Div SB.
[40] The reasons of the Court of Appeal illustrate the dangers of reasoning from
legislative "intention" that is not based, as it must be, in the text of the relevant
legislation. The Court of Appeal stated51 that there was "no basis'' in "the policy
underlying the legislation" (presumably both the provisions of the Liability Act
and the provisions which it introduced into the 1987 Legal Profession Act) for
imposing the costs limiting provisions of the latter Act "without reference to the
carefully crafted exclusions in s 9(2)" of the Liability Act. No foundation for
making such an assumption about "the policy underlying the legislation" was
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identified, whether in the reasons of the Court of Appeal or in argument in this
court. Neither the paragraphs from extrinsic material quoted» by the Court of
Appeal nor the Court of Appeal's earlier decision in Newcastle City Council v
McShane (No 3 )" founded the asserted assumption. To say, as the Court of
Appeal did, 54 that there was "no basis" in extrinsic material or "in terms of the
policy Wlderlying the legislation" for imposing the costs limiting provisions on
all claims for personal injury damages is to assume the answer to the question of
construction and then ask whether the assumed answer is falsified.
[41] It is not legitimate to identify a legislative purpose not apparent from the
text of the relevant provisions (or in this case even expressed in some extrinsic
material), to examine extrinsic material and notice that there is nothing positively
inconsistent with the identified purpose, and then to answer the question of
construction by reference to the purpose that was initially assumed. That
reasoning is not sound. It is reasoning of the kind of which Spigelman CJ rightly
disapproved in the extra-curial writing set out earlier in these reasons. Statutory
"purpose" and "intention" are to be identified according to the principles that
were described earlier under the heading "Some basic principles··. Once that is
done, it becomes apparent that the text and context of the relevant provisions
point towards the construction supported by the appe1lants in these appeals: a
claim for personal injury damages includes any and every form of claim for
damages that relate to the death of or personal or bodily injury to a person caused
by the fault of another person whether it be a failure to take reasonable care or
the commission of an intentional act with intent to injure.

Conclusion and orders
[42] The claims which the respondents made were claims for damages that
related to personal or bodily injury suffered by them. Contrary to the conclusions
reached by the Court of Appeal in each matter, the claims that each respondent
made were "claims for personal injury damages" within the meaning of
s 1980(1) of the 1987 Legal Profession Act.
[43] Each appeal should be allowed. In each appeal paras (4) and (5) of the
orders of the Court of Appeal made on 1 June 2011 should be set aside and in
their place there should be orders tbat the appeal to that court is dismissed. In
accordance with the appellants' undertaking proffered and accepted when special
leave to appeal was granted, the appellants should in each case pay the
respondent's costs of the appeal to this court.
[44] Crennan and Bell JJ. In New South Wales, the statute that regulates the
legal profession imposes a restriction on the maximum costs that one party may
recover from another in connection with a claim for personal injury damages in
which the amount recovered on the clalm does not exceed $100,000 (small
claims). The scheme was introduced as Div 5B of Pt 11 of the Legal Profession
Act 1987 (NSW) (the 1987 LP Act) in a Schedule to the Civil Liability Act 2002
(NSW) (the Liability Act), The 1987 LP Act was repealed by the Legal
Profession Act 2004 (NSW) (the 2004 LP Act) and the costs restrictions are now
found in Ch 3, Pt 3.2, Div 9 of that Act. The question raised by these appeals is
whether the restrictions apply to a small claim for damages for personal injury
52. Cross at [41)-[48].
53. (2005) 65 NS\VLR 155; 12005] NSWCA 437, referred to at Cross at [39)-(40].
54. Cross at [49].
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suffered as the result of an act done with intent to cause injury or death. The
answer turns on the meaning of the words "personal injury damages" contained
ins 198C(I) of the 1987 LP Act (now s 337(1) of the 2004 LP Act).

Factual background
[45]

The respondents were assaulted at the Narrabeen Sands Hotel by security

5

guards who bad been engaged to provide security services at the hotel. The
respondents brought proceedings in the District Court of New South Wales
claiming damages for the injuries suffered by them in the assaults. In July 2005,
AVS Australian Venue Security Services Pty Ltd (AVS), the employer of the

10

security guards, was joined as a defendant to the proceedings. AVS later went into
liquidation and the appellants, AVS's insurers, were joined as defendants to the
proceedings. Following a trial lasting in the order of 22 days, judgment was
entered for the respondents. The damages awarded in each case were for an
amount less than $100,000. On 22 April 2010, Garling OCJ ordered that the
appellants were to pay the respondents' costs. His Honour made a declaration that
the costs were subject to s 1980 of the 1987 LP Act

DiVision 5B of Pt 11 of the 1987 LP Act
[46] Section 198055 is the central provision in Oiv SB. Section 1980(l)(a)
provides that if the amount recovered on a c1aim for personal injury damages
does not exceed $100,000, the maximum costs for legal services provided to a
plaintiff are fixed at 20% of the amount recovered or $10,000, whichever is
greater. Sections 198E and 198F provide exceptions to the cap in the case of
solicitor and own client costs that are the subject of an agreement that complies
with the statute, and costs incurred after the date of a reasonable offer of
compromise that is not accepted by the other party. Section 198G permits the
court to exclude from the cap costs for legal services provided in response to
actions taken by the other party that were not reasonably necessary for the
advancement of that party's case. AI; noted, Div SB is a scheme that restricts the
recovery of costs in connection with claims for "personal injury damages". That
expression is described for the purposes of Oiv 5B in s 198C(l) as follows:
"personal injury damages has the same meaning as in Part 2 of the
[Liability Act]".
[47] The Liability Act defines "personal injury damages" for the purposes of
Pt 2 ins 11:
In this Part:
injury means personal injmy and includes the following:
(a) pre-natal injmy,
(b) impairment of a person's physical or mentaJ condition,
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(c) disease.

personal injury damages means damages that relate to the death of or injury to a person,

[48] The heading of Pt 2 is ''Personal injury damages". Part 2 applies in respect
of awards of personal injury damages except those that are excluded from its
operation by s 3B,56 Section 3B(l)(a) in Pt 1 of the Liability Act states that the 45
provisions of the Liability Act "do not apply to or in respect of civil liability (and
awards of damages in those proceedings)" in the case of liability for an
55. Section 338 of the 2004 LPAct makes provision in substantially the same terms ass 198D of
the 1987 LP Act.

56. Section 11A(l) of the Liability Act.
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intentional act done by a person with intent to cause injury or death or with
respect to a sexual assault or other sexual misconduct. This is one of a number
of exclusions for which s 3B(l) provides.
Procedural history
[49] Garling DCJ reasoned that the respondents' claims were for "personal
injury damages, for the purposes of s 198D because each was a claim for
damages relating to injury to a person within the meardng of s 11 of the Liability
Act, as picked up by s I 98C(l).
[50] The New South Wales Court of Appeal (Hodgson and Basten JJA and
Sackville AJA) allowed the respondents' appeals against that part of the costs
orders which declared that the costs were subject to s 198D. The Court of Appeal
interpreted the words "has the same meaning as in Part 2 of the [Liability Act]"
as applying the words of !he definition in s 11 by reference to !heir application
in Pt 2 of the Liability Act. 57 The Court of Appeal made a declaration that the
legal costs incurred by the respondents were not subject to s 198D of the 1987
LP Act, nor to s 338 of the 2004 LP Act
[51] On 9 December 2011, the appellants were given special leave to appeal
from the order of the Court of Appeal. Their appeals were heard togelher with the
appeal in New South Wales v Williamson,58 which raised the same constructional
question. These reasons should be read with those in Williamson (No 2).
[52] For the reasons that follow, we would dismiss the appeal.

The 1987 LP Act or the 2004 LP Act?
[53] The costs orders were made by Garling DCJ on 22 Aprll2010. The 1987
LP Act was repealed by the 2004 LP Act, which commenced on 1 October 2005.
Transitional provisions provided for the continued application ofD!v SB ofPt 11
of the 1987 LP Act to a matter if the client first instructed the law practice in the
matter before 1 October 2005.59 Garling DCJ applied !he 1987 LP Act. The
appellants submitted that his Honour was correct to do so. This had been a
common position below. Basten JA thought that the ..matter" under the
transitional provisions was the claim for party and party costs and that the
2004 LP Act applied. The respondents adopted Basten JA's analysis and in !heir
written submissions asserted that the question should be determined by reference
to the 2004 LP Act The operative provisions of the two Acts are identical in !heir
application to the appeals. Little attention was devoted to the operation of the
transitional provisions on the hearing of the appeals. There are differences
between the two schemes that are not raised by these appeals, 60 which make it
appropriate to leave consideration of the effect of the transitional provisions to an
occasion when it is in point.
[54] The appellants' submissions were based on Div 5B ofPt 11 of the 1987LP
Act and the Liability Act as enacted. In their submission, the meaning of the
expression "personal injury damages" had not been affected by later amendments
57. Cross v Certain Lloyds Underwriters [2011) NSWCA 136 at [49] (Cross) per :Sasten JA
(Hodgson JA agreeing at (lJ), at [71] per Sackville AJA.
58. [2012] HCA 57 (Williamson (No 2)).
59. Schedule 9, cll8(1) of the 2004 LP Act.
60. Under s 338A of the 2004 LP Act, there is provision for the maximum costs fixed under D1v 9
of PI 3.2 to be increased in the care of certain claims beard in the District Court. No equivalent

provision was made under Div 5B of Pt 11 of the 1987 LP Act. ·
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including those introduced in December 2002 by the Civil Liability Amendment
(Personal Responsibility) Act 2002 (NSW) (the Personal Responsibility Act).
There is no reason to consider that the meaning of "personal injury damages" has
changed as the result of any of the amendments that have been made to the
Liability Ac~ although the relationship between the two Acts may be clearer as
a result of the amendments .
. Tbe legislative history
[55] Division 5B of Pt 11 was inserted into the 1987 LP Act by Sch 2 to the
Liability Act As enacted, s 198C(I) provided that "personal injury daiTUlges has
the same meaning as in the [Liability Act]". At the time, the Liability Act
consisted of two Parts. Part 1 was headed "Preliminary" and contained a
de1inition section. Part 2 was headed "Personal injury damages, and contained
provisions imposing restrictions of various kinds on the award of damages in
claims for personal injury damages whether the claim was in tort. contract or
otherwise. The expression "personal injury damages" was defined ins 3 to mean
"damages that relate to the death of or injury to a person caused by the fault of
another person". ''Fault" was defined to include an act or omission. ''Injury" was
defined to mean "personal or bodily injury" and to include Hpre-natal injury",
"psychological or psychiatric injury" and "disease". Under s 9(2), statutory
schemes governing compensation for motor accidents, work injuries, dust
diseases, victims support and rehabilitation, discrimination and sporting injuries,
together with sums paid under superannuation schemes or insurance policies or
under the Industrial Relations Act 1996 (NSW), were excluded from the
operation of Pt 2 of the Liability Act. Importantly, s 9(2)(a) excluded from the
operation of Pt 2:
... an award where the fault concerned is an intentional act that is done with intent to
cause injury or death or that is sexual assault or other sex.ual misconduct.
[56] The Liability Act was assented to on 18 June 2002. It operated with
retrcspective effect from 20 March 2002." This was the date on which the
Premier of New South Wales released a Ministerial statement, titled "Public
liability insurance", announcing the measures to be enacted in the proposed civil
liability legislation. An extract from the statement is set out in Basten JA's
reasons. The Premier referred in the statement to "the number of small claims
that are argued in a way that drives up legal costs and makes insurance more
expensive". One way to address that problem was said to be "to cap legal costs
for small claims to a proportion of the claim".6'2
[57) The restrictions on the recovery of party and party costs inserted into the
1987 LP Act by the Liability Act also operated with retrospective effect. They
applied to legal services provided on or :afrer 7 May 2002. On that date, the
Premier announced the release of the draft Civil Liability Bill 2002" (the
Liability Bill).
[58] In his second reading speech for the Liability Bill, the Premier described
it as implementing 14Stage one of the Government's tort law reforms''. The need
for reform was said to be "vital to the survival of our community" in light of ~'the
damage that the public liability crisis is doing to our sporting and cultural
61. Section 2 of the Liability Act.
62. Cross at (411.
63. New South Wales Hansard, Legislative Assembly, 28 May 2002, p 2085.
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activities, small businesses and tourism operators, and our local communities".
The second stage of the tort law refmm program was proposed to be introduced
in the next session of the parliament and to address •·broad-ranging reforms to the
law of negligence".64 Reference was made to the "cap on fees" under the
amendments to the 1987 LP Act. This, it was said, would ''promote efficiency on
the part of lhe legal profession and help to contain claims costs". 65 In conclusion,
the Liability Bill was said to "buildO on the Government's work with the
insurance industry and other jurisdictions to find solutions for people affected by
the public liability crisis".66
[59] The second stage of the reforms initiated by the Liability Act was effected
by the Personal Responsibility Act.67 It was enacted not long after the final report
of the Commonwealth Committee chaired by Justice Ipp was published.68 The
amendments introduced by the Personal Responsibility Act included Pt !A,

which contains a statement of the principles governing the detennination of civil
liability for the negligent infliction of hann. Provisions were also introduced
dealing with mental harm,•' proportionate liability,'o the liability of public and
other authorities,71 intoxication,72 self-defence and recovery by criminals,73 good
samaritans,74 volunteers7s and apologies.76 These provisions were not confined
to civil liability for personal injury or death. The award of 11personal injury
damages" continued to be governed by Pt 2. The definitions of "personal injury
damages., and 11injury" were removed from Pt 1 and inserted into Pt 2 in s 11. The
definition of "personal injury damages11 no longer contained reference to fault.
"Personal injury damages" was now defined to mean "damages that relate to the
death of or injury to a person".
[60] The Personal Responsibility Act effected a consequential amendment to
the !987 LP Act.77 The description of "personal injury damages" ins 198C(l)
was omitted and a new description was inserted. Section 198C(l) now provided
''personal injury damages has the same meaning as in Part 2 of the
[Liability Act]". Section 9 of the Liability Act was repealed. In its place, s 3B was
inserted into Pt 1. Section 3B excluded the provisions of the Liability Act from
applying to or in respect of civil liability under statutory schemes for

compensation which largely corresponded to the exclusions under the former s 9.
Relevantly, s 3B(l)(a) excluded from the provisions of the Liability Act the civil
liability of a person ''in respect of an intentional act that is done with intent to
cause injury or death or that is sexual assault or other sexual misconduct".

64,
65.
66.
67.
68.

New South Wales Hansard, Legislative Assembly, 28 May 2002, p 2085.
New South Wales Hansard, Legislative Assembly, 28 May 2002, p 2087.
New South Wales Hansard, Legislativ~ Assembly, 28 May 2002, p 2088.
The rcl~vant provisions of the PersonAl Responsibility Act commenced on 6 December 2002.
Review of the Law of Negligence: Final Report, Commonwealth of Australia, Canberra, 2002.
69. Part 3 of the Liability Act.

70.
71.
72.
73.

Part 4
Part 5
Part 6
Part 7

of the Liability Act.
of the Liability Act.
of th~ Liability Act.
of the Liability Act.

74, Pnrt 8 of the Liability Act.
75. Part 9 of tho Liability Act.
76. Part 10 of the Liability Act.
77. Schedule 4, cl 4.5 of tbe Personal Responsibility Act.
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The Liability Act has been fwther amended in respects to which it is not

necessary to refer) save to note the insertion in Pt 2 of s 15B and the amendment
to s 18(1) in 2006.7B Section 15B makes provision for the award of damages for
the loss of capacity to provide domestic services. The amendments made to
s 18(1) were to preclude the award of interest on damages under s 15B. The
exclusion of the provisions of the Liability Act with respect to the civil liability
of a person for an intentional act done with intent to cause injury or death under
·s 3B(J)(a) was now subject to an exception in the case of ss 15B and 18(1) (in
its application to the award of s !5B darnages).79 The effect of the 2006
amendments is that Pt 2 now applies to the award of damages with respect to the
loss of capacity to provide domestic services that relate to the death of or injury
to a person arising from an intentional act done with intent to cause injury or
death.

The Court of Appeal
[62] Basten JA gave the leading judgment in the New South Wales Cowt of
Appeal, with which Hodgson JA agreed. His Honour considered that the words
in s 198C(l) "personal injury damages has the same meaning as in Part 2 of the
[Liability Act]" admitted of a "broader inquiry" than if the provision read
..personal injury damages as defined in" .so In ascertaining that meaning, hls
Honour took into account the context of the definition in the source statuteat and
that "the cost-capping provisions were seen as part of a single package, having
the same justification as the controls being imposed on awards of damages".az
The incorporation of the meaning of Hpersonal injury damages" in the Liability
Act indicated a legislative intention that the scope and operation of the
expression derive from the source statute.s3 His Honour concluded that the
description of "personal injury damages" in s 198C(1) of the 1987 LP Act picks
up the words of the definition in the Liability Act in their application under that
Act84 with the result that a party injured by intentional tortious conduct is not
subject to the costs cap.as
[63] Sackville AJA also concluded that the description of "persoual injury
damages" ins 198C(1) means personal injury damages of the kind to which Pt 2
of the Liability Act applied." His Honour, too, took into account that Div 5B of
Pt 11 of the 1987 LP Act was enacted as "part of a broader statutory scheme for
limiting the costs of personal injury claims" and that the scheme did not apply to
awards of damages for personal injuries caused by intentional acts.87 His Honour
characterised claims in negligence for personal injury as "high volume litigation
conducted or capable of being conducted along largely standardised lines", aud
which are usually brought against insured defendants. 88 This was by way of
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78. Civil LiabilitY Amendment Act 2006 (NSW).
79. Schedule l, [1]-(4] of lhe Civil Liability Amendment Act 2006 (NSW).
80. Cross at [35].

81. Cross at [32]-[33] citing Producus' Co·Operative Distributing Society Ltdv Commlssloner of
82.
83.
84.
85.

Tcmuion (NSW) (1947) 75 CLR 134 at 137; [1948] AC 210 at 213.
Cross at [49].
Cross at [59].
Cross at {49}.
Cross at [59].

86. Cro" ot [7t].
87. Cross at [73].
88. Cross at [74].
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contrast with claims arising from the intentional infliction of injury.S9 This
contrast highlights a rationale for capping costs in claims in negligence for

personal injury which does not readily apply to claims arising from intentional
torts.
[64) Five weeks after judgment was delivered in these appeals, a differently
constituted New South Wales Court of Appeal (Hodgson, Campbell and
Macfarlan JJA) gave judgment in New South Wales v Williamson.9' The claim in
Williamson was for damages for personal injury sustained in an assault and

damages for false imprisonment. The latter included claims for the loss of liberty,
loss of dignity and exemplary damages. The claim was settled and judgment
entered for the plaintiff by consent for an undifferentiated sum. Costs were to be

assessed or agreed.9J Resolution of the present question was not determinative on
the view that any of the judges took in Williamson. However, Campbell and
Macfarlan JJA both doubted the correctness of the construction adopted by the
Court of Appeal in these proceedings. Hodgson JA, who sat on each appeal,
adhered to his earlier agreement with Basten JA92 and gave additional reasons for
that conclusion. His Honour took into account that s 198C was introduced into
the 1987 LP Act as part of "a single package, addressing a perceived crisis in
public liability insurance". He considered that the phrase "'the same meaning as
in the [Liability Act)' ... could be understood as directing attention to the
meaning effectually given in the [Liability Act), and thus as incorporating the
limitations" on its application.93
[65] Campbell JAmade much the same point as SackvilleAJAin these appesls
respecting the distinction between small claims in negligence, which fit a "fairly
common pattern•·. and small claims for damages for assault, which do not94
His Honour viewed the enactment of the costs restrictions as part of a single
scheme and remarked that the imposition of a cap on costs in claims for assault
did not appear to come within the mischief to which the LiabHity Act was
principally aim~9s which he identified as the increasing costs of insurance
premiums. He noted that insurance for intentional torts will usually be
unprocurable.•• His Honour went on to say this (at [29)):97
[29] ... However, it is the words of the statute that are the starting point in statutory
construction. While those words are to be construed in their context (which includes the

objective of the legislation in question), clear words in the statute will prevail.

[66)

Macfarlan JA agreed with Campbell JA. His Honour recognised the

"contextual and policy arguments,. favouring the views expressed by the
Court of Appeal in the present case but considered the text of the 2004 LP Act
to be clear. His Honour said that the meaning of "personal injury damages" is
found in the definition. but the scope of the application of the expression is a
separate question.98 His Honour considered that (at [119)):99
Cross at [75].
90. [2011] NSWCA 183 (WiUian.,an).
91. Wdliamson at [16].
92. WilliatnJon at [3].
93. Wdlianuon at [4] (emphasis in original).
94. Williamson nt I29].
95. Williamson at [29] and [79].
%. Williamson at [29].
97. 'Williamson at [29].
98. Williamson at [118],
89.
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[119] •.. the literal meaning of the text of a statutory provision must prevail unless it can
be disregarded upon the ground that that literal meaning gives rise to an absurdity or lhe
text is sufficiently tractable to accommodate the meaning suggested by contextual or

policy considerations.

5

The submissions
[67] The parties' S¥bmissions mirrored the differing views of the members of
the Court of Appeal in these appeals and in Williamson. The appellants contended
that "the ordinary meaning of [the statutory language] plainly indicated that the
10
Legal Profession Acts were employing the meaning of an expression found (and
clearly defined) in another Acf'. The appellants were critical of the
Court of Appeal's recourse to extrinsic materials "to discern an intended meaning
other than the ordinary meaning conveyed by the statutory language". The
respondents contended that the Court of Appeal was correct to take into account
15
that Div 5B of Pt 11 of the 1987 LP Act had been enacted as part of a scheme
with the Liability Act and to give a purposive construction to the provision.
,.Construing s l98C(l)
[68]

Statutory construction involves the identification of the purpose of a
statute or a statutory provision. A court undertaking that task is concerned with
the assignment of the legal meaning to the words of the text, a task that will
usually, but not always, correspond with the ordinary grammatical meaning of the
text. In the joint reasons in Project Blue Sky Inc v Australian Broadcasting

20

Authority,H>O it was said (at [78]):

25

[78] However, the duty of a court is to give the words of a statutory provision the
meaning that the legislature is taken to have intended them to have. Ordinarily, that
meaning (the legal meaning) will correspond with the grammatical meaning of the
provision. But not always. The context of the words, the consequences of a literal or
grammatical construction. the purpose of the statute or the canons of construction may
require the words of a legislative proyjsion to be read in a way that does not correspond
with the literal or grammatical meaning.

[69] In the last-mentioned respect, their Honours referred with approval to the
statement in Mr Bennion's text:lOJ
Furthennore there needs to be brought to the grammatical meaning of an enactment due
consideration of the relevant matters drawn from the context (using that term in its
widest sense). Consideration of the enactment in its context may raise factors that pull
in different ways. For example the desirability of applying the clear literal meaning may
conflict with the fact fuat this does not remedy the mischief that Parliament intended to
deal with.

99. Williamson at (119] citing Saeed v Minister for lmmlgraJlon and CiJizeruhip (2010)
241 CLR 252; 267 ALR 204; 115 ALD 493; [2010) HCA 23 at [27)-[33] (Saeed); Catlow"
Accident Compensation Commission (1989) 167 CLR 543 at 550; 87 ALR 663 at 668; [1989]
HCA43.
100. (1998) 194 CLR 355; 153 ALR 490; [1998) HCA 28 at [78] (Project Blm: S.ty) per McHugh,
Gummow, Kirby and Hayne JJ (footnote omitted).
101. Project Blue Sky at (78] per Mdiugh, Gummow, Kirby and Hayne 1J citing F Bennion,
Stalutory Interpretation, 3rd ed, Butterworths, London, 1997, pp 343-4 (footnotes omitted).
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[70] While consideration of extrinsic materials should not displace the clear
meaning of the text of a prov1sion,l02 the purpose of a provision may be
elucidated by appropriate reference to them.I03 It has often been said that the
clear meaning of the text of a statute or a statutory prOvision is the surest guide
to the meaning of "the intention of the legislature",l04 an expression used
metaphorically.tos Nevertheless, it is uncontroversial that in determining the
meaning of the text of a statute or provision a court may take into account the
general purpose and policy of a provision and, in particular, the mischief that it
is intended to remedy. lOG It was for the latter purpose that the Court of Appeal had
recourse to the extrinsic materials. This did not involve error.lO? The extrinsic
materials indicated that the Liability Act was enacted to deal with a perceived
problem involving the high cost of negligence clahns and the hnpact of such
claims on the cost of insurance. This conclusion is uncontroversial.lOB Was it
right to conclude that Div 5B ofPt 11 ofthe 1987 LP Act was enacted to remedy
the same problem? The extrinsic materials suggest that it was. So does the
retrospective operation of the Division. The latter is a strong indication that the
scheme was enacted as part of the legislative response to the perceived crisis
involving negligence c1aims. The enactment of Div 5B in a Schedule to the
Liability Act and the choice to descrihe "personal injury damages" by reference
to the meaning of the expression in the Liability Act support that conclusion. The
definition of "personal injury damages', in the Liability Act is not elaborate and
102. StM.cd at [33]-[34] per French CJ. Gummow, Hayne, Crennan and Kiefel JJ. See also R v
Bolton; Ex parte Beane (1987) 162 CLR 514 m: 518; 70ALR 225 at 228; [1987] HCA 12 per
Mason CJ, Wilson and Dawson JJ.
103. lAcey v Attome~Geneml (Qld) (2011) 242 CLR 573; 275 ALR 646~ [20ll] HCA 10 at [44] per
Frencb CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ.
104. Savar v Henry Lane Pty Ltd (1967) 116 CLR 397 at 405; [1967] ALR 609 at 614; [1967J
HCA31 per Kitto J; By~m vAustratianAirtines Ltd(1995) 185 CLR410 at4S9; 131 ALR 422
at 456-6; [1995] HCA 24 per McHugh and Gummow JJ; Purvis v New SouJh Wales (2003)
217 CLR 92; 202 ALR 133; 77 ALD 570; [2003] RCA 62 at [92] per McHugh and Kirby JJ;
Dossett v TKJ Nominees Pty Ltd (2003) 218 C1.R 1; 202ALR 428; [2003] HCA 69 at [10) per
McHugh J; Singh v Commonwealth (2004) 222 CLR 322; 209 ALR 355; 79 ALD 425; [2004]
HCA 43 nt [19]-[20] per Gleeson CJ; Director of Public Prosecutions (Vic) v Le (2007)
232 CLR 562; 240 ALR 204; [2007] HCA 52 at [29} per Gummow and Hayne JJ; Akan (NT)
Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27; 260 ALR 1; [2009]
HCA 41 at [47] (Alcan) per HaJile, Heydon. Cronnan and Kiefel JJ.
105. Zlumg v Cai (2009) 239 CLR 440; 261 ALR 481; 54 MVR 427; [2009] RCA 52 at [28].
106. Re Heydon's Ca.re (1584) 3 Co Rep 7a at 1b; 76 ER 637 at 638; Commission~r for Railways
(NSW) v Agallanas (1955) 92 CLR 390 at 397; [1955] ALR 645 at 649; [1955] HCA 27 per
Dixon CJ; Bropho v Western Australia (1990) 171 CLR 1 at 20; 93 ALR 207 at 216~ (1990]
HCA 24 (Bropho) per Mason CJ, Deane, Dawson, 'Ibohey, Gaudron and McHugh JJ; CIC
Insurance Ltd v Bankrtown Football Club lJ.d (1997) 187 CLR 384 at 408; 141 AU 618
at 635; [1997] HCA 2 (ClC Insurance) per Brennan CJ, Dawson. Toohey and Gummow JJ;
Alcan at [47] per Hayne, Heydon, Crennan and Kiefel J],
107. Bropho at CLR 20; ALR 216 per Mason CJ, Deane, Dawson, Thohcy, Gaudron and McHugh JJ
refening, inter .alia, to s 15AB of the Aclll Interpretation Act 1901 (Cth) and the equivalent
provision under s 19 of the Interpretation Act 1984 (WA). The equivalent provision in
New South Wales is s 34 of the Interpretation Act 1987 (NSW). See also CIC Insurance
at CLR 408; ALR 635 per Brennan CJ, Dawson, Toohey and Gummow JJ; Newcastle City
Council v GTO General Ltd (1997) 191 CLR 85 at 99; 149 ALR 623 at 631; {1997] HCA 53
per Toohey, Gruldron and Gummow JJ.
108. Harriton v Stephens (2006) 226 CLR 52; 226 ALR 391; [2006] HCA 15 at [134]-{135] per
Kirby J; Roads and Tmffic Authority (NSW) v Dederer (2007) 234 CLR 330; 238 ALR 761;
48 MVR 288; [2007] HCA42 at [265) per CallinanJ; Insight Vacation.s Pty Ltdv Young (2011)
243 CLR 149; 276 ALR 497; [2011] RCA 16 & [14].
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the scope and operation of the Liability Act is clearly stated in s 3B. Something
more than economy may be discerned in the choice to incorporate the meaning
of the expression in the Liability Act into Div 5B.
[71] The Liability Act deals with the award of personal injury damages by
courts and tribunals and Div 5B of Pt 11 of the 1987 LP Act deals with clalms
for personal injury damages. Observing this circumstance does not suggest a
reason for concluding that each is not directed to addressing the same problem
involving the reduction of the cost of negligence claims. There are features of the
conduct of personal injury negligence claims which provide a rationa1e for the
imposition of a cap on legal costs in such claims. They are the features noted by
Sackville AJA and Campbell JA to which reference has been made earlier in
these reasons. These features are also noted by Mason P in Newcastle City
Council v McShane (No 3) with particular reference to the conduct of personal
injury litigation by specialist members of the profession in New South Wales.109
[72] If, as urged by the appellants, the presumed legislative intent of Div 5B is
the achievement of some wider purpose than restricting recovery of costs in small
negligence claims, what sensible reason could be advanced for confining the
scheme to small claims in which damages for personal injury are sought? The
facts in Williamson highlight the irrationality of a cap that applies to an action
based on an intentional tort in which a claim is made for personal inju1y but not
to the same action when no such claim is made.
[73] Consideration of the mischief with which Div 5B was intended to deal and
the express language of s 198C(l) weighs agalnst interpreting that provision as
merely picking up the words of the definition in s 11 of the Liability Act. The
appellants' construction requires that s 198C(1) be read as if it provided "personal
injury damages means 'personal injury damages' as defined in s 11 of the
Liability Acf'. That method of expressly incorporating a definition from another
Act is used in s 198C(2)(c), which provides that "work injury damages" is "as
defined" in the Workplace Injury Management and Workers Compensation Act
1998 (NSW). A different formulation is employed in the same section with
respect to the expression '1personal injury damages". It is a formulation that
expressly directs attention to the meaning of the expression as in Pt 2 of the
Liability Act. In its terms, the definition in s 11 applies to Pt 2. The meaning of
the expression "personal injury damages" in Pt 2 is plalnly circumscribed by s 3B
of the Liability Act. The clear purpose of s 198C(l), so expressed, is to confine
"personal injury damages" to damages relating to the death of or injury to a
person (in the extended way injury is defined) to which Pt 2 of the Liability Act
applies. The rationale for such confinement has already been explained. This
construction of s 198C(l) reflects the evident purpose for which Div 5B was
enacted, gives full effect to the statutory language of s 198C(l) and avoids
unintended, if not potentially capricious, results.
· [74] One further submission needs to be mentioned. Section 198C(2) of the
1987 LP Act provides that Div 5B does not apply with respect to costs under
various statutory schemes: Pt 2 of the Victims Support and Rehabilitation Act
1996 (NSW); the Motor Accidents Act 1988 (NSW) or Motor Accidents
Compensation Act 1999 (NSW); the Workplace Injury Management and Workers
Compensation Act 1998 (NSW) and the Dust Diseases Tribunal Act 1989
(NSW). The exclusions ins 198C(2) overlap but are not co-extensive with those
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in s 3B(l) of the Liability Act. The appellants submit that had it been the

intention to exclude small claims for personal injury damages resulting from acts
done with intent to cause injury or death from the operation of Div 5B, it might
be expected that an exclusion in the same tenns ass 3B(l)(a) of the Liability Act
would have been included in s 198C(2). The submission does not advance the
argument either way. If the correct meaning of s 198C(I) is as the respondents

contend, there was no occasion to expressly exclude claims involving intentional
torts.
[75] What function do the exclusions serve? Division SB applies to the
recovery of party and party costs where the amount recovered on the claim does
not exceed the threshold, whether the amount is recovered following trial or by
way of compromise. At the time it was enacted, s 198C(2) operated to exclude
from the regime of Div 5B the recovery of costs under statutory schemes that

make discrete provision for the recovery of party and party costs,liO The Motor
Accidents Compensation Act 1999 (NSW) made such provision, although it may
be noted that its predecessor did not Basten JA's conclusion that the exclusions
were provided by way of abundant caution to meet any argument of implied
repeal should be accepted.lll So should the Court of Appeal's conclusion that for
the purposes of s 198C(1) of the 1987 LP Act (now s 337(1) of the 2004 LP Act)
the meaning of "persona] injury damages" in Pt 2 of the Liability Act was not
changed by a sidewind by the 2006 amendments to that Part respecting damages
for the loss of capacity to provide personal.services.tl2

Orders
[76]

For the reasons given, the three appeals should be dismissed with costs.

[77] Kiefel J, The facts, statutory materials and legislative history relevant to
these appeals are comprehensively surveyed in the judgments of French CJ and
Hayne J and of Crennan and Bell JJ and it is not necessary for me to repeat them
ali. Each of the respondents suffered injuries as a result of an assault Each
received an award of damages of less than $100,000. An order for costs was made
in favour of each respondent on 22 April 2010 in the District Court of New South
Wales. The question posed by these appeals is whether the orders for costs are
subject to the limitation imposed by s 198D of the Legal Profession Act 1987
(NSW) (the LP Act). That question turns upon the meaning to be given to the
term "personal injury damages" for the purposes of the LP Act

110. Sees 35 of the Victims Suppon and Rehabilitation Act 1996 (NSW) and tho Victims Support
and Rehabilitation Rule 1997 (NSW); s 149 of the Motor Accidents Compensation Act 1999
(NSW) and the Motor Accidents Compensation Regulation (No 2) 1999 (NSW) (replaced in
2005 by the Motor Accidont.s Compensation Regulation 2005 (NSW)); s 337 of the Workplace
Injury Management and Woxkers Compensation Act 1998 (NSW) and the Workers
Compensation (General) Regulation 1995 (NSW) (now contained in the Workers
Compensation Regu1ntion 2010 (NSW)); 5' 29(2) of the Dust Diseases Tribunal Act 1989
(NSW) (s 29 was repealed in 2005 and the Act does not presently restrict the recovery of costs).
111. Cross t\t [59].
112. Cross at [56] per Basten JA, at [80] per Sackville AJA.
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The legislation in summary
[78] At the outset it is necessary to mention that the LP Act was repealed by the
Legal Profession Act 2004 (NSW),ll3 which provides for restrictions on legal
costs in terms similar to the LP Act. The determination of these appeals is
properly conducted by reference to the LP Act, for the reasons given in the joint

5

judgments.114

[79] The LP Act dealt with a number of subjects affecting the conduct and the
practice oflegal practitioners. Part 11 dealt with legal fees and other costs. Upon
its enactment,'" the Civil Liability Act 2002 (NSW) (the Liability Act) contained
provisions concerning the assessment of damages in cases involving personal
injuries. At the same time, the Liability Act inserted Div SB, entitled "Maximum
costs in personal injury damages matters", into Pt 11 of the LP Act,ll6 By
s l98C(2), the Division was not to apply to costs payable under or pursuant to
certain specified legislation, to which reference will be made later in these

reasons.n7
Section l98D(l) in Div SB fixed the maximum costs for legal services
provided to a party in connection with a claim for personal injury damages where
the amount recovered on the claim did not exceed $100,000. The costs were fixed
at 20% of lhe amount recovered or $10,000, whichever was greater.
Subsection (4) provided that a legal practitioner was not entitled to be paid an
amount for legal services in excess of the maximum stipulated, a court or tribunal .
could not order the payment of costs in an amount more than the maximum, and
a costs assessor could not determine an amount in excess of the maximum.
[81] By s !98E(l), Div 5B did not apply to the recovery of costs as between a
solicitor or barrister and the solicitor or barrister's client, if recovery was
provided for by a costs agreement which complied with Div 3 of Pt 11 of the
LP Act. Section 198F(l) provided that Div SB did not prevent an award, on an
indemnity basis, of costs incurred after the date when a reasonable offer of
compromise was made if the offer was not accepted. Section 198G allowed a
court to order that legal services provided to a party be excluded from the
operation of the Division, if they were provided in response to any action on the
claim by the other party that was not reasonably necessary.
[82] For the purposes of Div 5B, the term "personal injury damages" was
defined in s 198C(l) of the LP Act to have "the same meaning as in the
[Liability Act]". "Personal injury damages" was defined in s 3 in Pt I of the
Liabi1icy Act to mean "damages that relate to the death of or injury to a person
caused by the fault of another person". "Injury" was further define~ as were
"damages" and "fault".Jill
[83] Part 2 of the Liability Act was entitled ''Personal injury damages" and
contained provisions regulating the assessment of damages associated with
actions for personal injuries caused by negligence, including damages for
economic and non-economic loss. By s 10, a court could not award damages, or
interest on damages, to a claimant contrary to Pt 2. Section 9(1) had the effect that
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113. Section 735 and Sch 1 of the Legal Profession Act 2004 (NSW), as enacted.
114. Reasons of French CJ and Hayne J at [19]-[22], reasons of Crennan and Bell JJ at [53].
115. The Civil Liability Act 2002 (NSW) was assented to on 18 June 2002, but is taken to have
commenced on 20 March 2002: s 2.
116. Section 8, Scb 2, item 2.2 [2] of lhe Civil Liability Act 2002.
ll7. At[91].
118. Section 3 of the Civil Liability Act 2002.
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Pt 2 did not apply where an award of personal injury damages was excluded from
the operation of the Part. The first of the eight classes of award excluded by s 9(2)
was "an award where the fault concerned is an intentional act that is done with
intent to cause injury or death or that is sexual assault or other sexual

misconduct".
[84] The Civil Liability Amendment (Personal Responsibility) Act 2002
(NSW) (the Personal Responsibility Act) effected substantial amendment to the
Liability Act by expanding the operation of the Liability Act, although not in such
a way as to affect its terms or operation so far as is relevant to these appeals. The
amendments retained Pt 2 as the Part dealing with personal injury damages. The
definition of "personal injury damages" was moved into Pt 2 ins 11 and amended
to read "personal injury damages means damages that relate to the death of or
injury to a person". The reference to fault was excluded. The de:finition of
"injury'' changed, but not in any presently material respect. Section !!A applied
Pt 2 to an award of personal injury damages, except where an award was
excluded from the operation of Pt 2 by s 3B, which appeared in Pt 1.
Section 3B(l)(a) excluded civil liability in respect of intentional acts and sexual
assaults, in substantially the same terms as s 9(2)(a) bad done. The Personal
Responsibility Act also amended the definition of ''personal injury damages" in
s 198C(l) of the LP Act to read "personal injury damages has the same meaning
as in Part 2 of the [Liability Act]".
The issue
[85] Because the injuries suffered by the respondents were caused by
intentional acts, a court's assessment of damages arising from the injuries is not
subject to the Liability Act, by reason of the express exclusion in s 3B(l)(a).
However, the LP Act did not expressly exclude from the application of Div 5B
costs for legal services provided to a party in connection with a claim for personal
injury damages in respect of intentional acts. The question is whether the LP Act
may be taken, nevertheless, to have intended to exclude such costs because of its
reference in the definition ins 198C(l) to personal injury damages as having "the
same meaning as in'' the Liability Act or, more particularly, Pt 2 thereof.
[86] "Personal injury damages" as defined in the Liability Act were damages
relating to the death of or injury to a person. Without more, Div 5B of Pt 11 of
the LP Act would apply to the costs for the legal services provided to the
respondents in connection with their claims. So much was conceded by
Basten JAin the Court of Appeal."' However, if the words in s l98C(l) of the
LP Act, "the same meaning as in", encompassed the application of the
Liability Act, which is to say that the Liability Act did not apply to personal
injuries caused by intentional acts, then it may be that Div SB of Pt 11 of the
LP Act would not apply to limit the costs that the respondents could recover.
[87] In the Court of Appeal, Basten JA, with whom Hodgson JA and
Sackville AJA agreed,JlO held that the definition in s !98C(l) extended beyond
the definition of the expression ''personal injury damages" in the Liability Act to
the scope of its application in Pt 2,121 The matter which appears to have been
most influential to the conclusion reached by their Honours was that the costs
119. Cross v Cutain Uoyds Underwriters [201l] NSWCA 136 at [25] (Cross).
120. Cross at [1] ru1d [80].
121. Cross at [59).
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limiting provisions of the LP Act were part of a 11 broader scheme"l22 or a "single
package"I23 in conjunction with the Liability Act, that scheme being directed to
a perceived crisis in public liability insurance and being one from which awards

of damages for personal injuries by intentional acts were excluded.

5
·Approaches to statutory construction
[88] The fundamental object of statutory construction is to ascertain legislative
intention, understood as the int6rition that the cOurts will impute to the legislature
by a process of construction, by reference to the Iarigua:ge of the statute viewed
as a whole.I24 The starting point for this process of construction is the words of 1 0
the provision in question read in the context of the statute. Context is also spoken
of in ·a broader sense as including the general purpose and policy of the
legislation, in particular the mischief to which the statute is directed and which
the legislature intended to remedy.J15
[89] It is legitimate to resort to materials outside the statute, but it is necessary 15
to bear in mind the purpose of doiiig so and the proceSs Or construction to which
it is directed. That pUipose is, generally speaking, to identify the policy of the
statute in order to better understand the language and intended operation of the
statute. An understanding of legislative policy by these means does not provide
a warrant for departing from the process of statutory construction and attributing 20
a wider operation to a statute than its language and evident operation pennit.
The LP Act - Language, context and purpose
[90] The reference in s 198C(l) of the LP Act to the term "personal injury
damages" as having the same meaning as in the Liability Act obviously directs 25
attention to the definition of that term in the Liability Act. The words "as in" may
be read as "as given in". Section 198C(l) did not refer to the "meaning and
effec~' of the Liability Act, 126 which may have encompassed the operation of that
Act Without more, the words ins 198C(l) conveyed that the term was to have
the meaning given to it in the Liability Act by way of definition. A construction 30
which is consistent with the ordinary meaning and grammatical sense of the
words used in s 198C(I) has a strong advantage over other possible
constructions,l27
[91) The LP Act also identified the circumstances in which the :fixing of
maximum costs would not apply, as has been previously mentioned.12s Not all 35
legal costs payable in connection with claims for personal injury damages were
subject to Div 5B. Section 198C(2) of the LP Act specifically provided that
Div 5B did not apply so as to limit the costs payable under certain statutes. There
122. Cross at [73] per Sackville AJA.
123. Cross at [49) per Basten JA.
124. Cooper Brookes (Vt'ollongong) Pty Ltd v Federal Commissioner of Taxarion (1981)
147 CLR 297 at 304; 35 ALR 151 at 156; [1981] HCA 26 (Cooper Brookes) per Gibbs CJ,
at CLR 320; ALR 169 per Mason and WWon JJ; Project Blue Sky Inc v Australian
Broadcasting AutlwriJy (1998) 194 CLR 355; 153 ALR 490; [1998) HCA 28 at [69).
125. CIC Insurance Ltd v Banksrown Football Club l.Jd (1997) 187 CLR 384 at 408; 141 ALR 618
at 635; [1997] HCA 2; AlcOJI (NT) Alumina Pty lid v Commissioner of Tenitory Revemu
(2009) 239 CLR 27; 260 ALR 1; [2009] HCA 41 at [47).
126. See New Solllh Wales v Williamson [20111 NSWCA 183 at [4(2)) per Hodgson JA, whete his
Honour understood the words of s 198C(l) to direct attention to the "meaning effecttUJlly given"
in the Civil Liability Act 2002.
127. Cooper Brookes atCLR 321; ALR 170.
128. A1[79).
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were four statutes identified, including the Victims Support and Rehabilitation
Act 1996 (NSW) and the Workplace Injury Management and Workers
Compensation Act 1998 (NSW).
[92} The most likely explanation for the presence of the four exclusions in
s 198C(2) is that they identified existing legislative costs regimes so as to avoid
any doubt about whether those regimes would continue to have effect following
the introduction of Div 5B.t2 9 So understood, the exclusion of legal costs
associated with claims arising from intentional acts is explicable. It remains the
case, however, that legal costs charged in connection with such claims have not
been excluded from the operation of Div 5B.
[93] The evident purpose of the LP Act was to contain and limit the legal costs

which may have been charged on recovered claims for personal injury damages.
The limit imposed by Div 5B would have applied to orders for costs made by a
court fo11owing upon an award of damages, but it was not limited to that
circumstance. It would also have applied to legal costs associated with claims
which had not been subjected to court processes. It applied to any legal eosts
charged for services in connection with a claim for personal injury damages
where the amount recovered did not exceed $100,000. In all these instances, the
amount recovered was the essential criterion.
The LP Act- Part of a broader scheme?'
[94] The evident purpose of the Liability Act is to contra~ in the sense of limit,
the amount of damages which may be awarded in personal injury claims. So
much was confinned by the second reading speech to the Liability Act,130 to
which the Court of Appeal referred.131 In the second reading speech, it was also
pointed out that awards for personal injuries caused by intentional acts, or acts
involving sexual assaul~ were deliberately excluded from the purview of the

Liability Act because compensation for injuries arising from serious criminal acts
should not be subject to limitation.132 So much may be inferred from the very fact
of the exclusion.
(95] The second reading speech also identified a wider common purpose for the
controls effected by the Uability Act and the limits placed on costs by the LP Act.
The Liability Act was enacted, and the LP Act amended. in response to what was
perceived to be a crisis in the affordability of public liability insurance,IJ3 which
was adversely affecting many bodies and small businesses in the community. The
crisis had been brought about by substantial increases in premiums charged for
insurance of that kind. Premiums are directly affected by the sums insurers are
required to pay by way of indemnity for awards of damages and legal costs
following upon claims for personal injuries caused by negligence.
[96] The Court of Appeal clearly considered that the identification of a broader
purpose meant that the two statutes formed part of a statutory scheme. In one
sense that is correct, as they were both directed to that common purpose. The
statutes were also connected by their terms. The drafting means chosen effected
amendments to the LP Act via the medium of the Uability Ac~ and the LP Act
referred to the Liability Act for the definition of "personal injury damages''.
129.
130.
131.
132.
133.

As Basten JA observed in the Court of Appeal: Cross at {59}.
New South Wales Hansard, Legislative A"sembly, 28 May 2002, p 2086.
Cross at [46J-l4BJ.
New South Wales Hansard, Legislative Assembly, 28 May 2002. p 2086.
New South Wales Hansard, Legislative Assembly, 28 May 2002, p 2085.
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[97] The scheme identified by the Court of Appeal contained the particular
element of excluding awards of personal injury damages for injuries resulting
from an intentional act. However, that element is found only in the Liability Acl.
For a scheme to be identified, it must involve two statutes not just having a wider

common purpose and some connection, but operating together. If the operation of
each statute could be said to depend upon the other, there would be a warrant for
construing them together in this way.134 In that even4 it might be said that the
definition ins !98C(l) of the LP Act should be read to encompass the operation
of the Liability Act.
[98] It does not follow from the identification of a broader purpose beyond the
more immediate objects of each of the two statutes, nor from the limited
connection between them, that they were interdependent in any meaningful way.
It is necessary to consider each of the statutes and the means by which they are
intended to achieve their respective objectives, in order to determine whether
they form part of a single scheme. There are a number of indicia which tell
against the LP Act and the Liability Act operating in this way.
[99] When it is said that statutes fonn part of a legislative scheme such that they
should be read together, the statutes usually deal with the same subject matter.
Here the LP Act and the Liability Act each had its own sphere of operation by
reference to different subject matter: the Liability Act was concerned with the
calculation of awards of damages; the LP Act's concern was with legal costs
associated with all claims for personal injury damages where the sum recovered
was no more than $100,000.
[100] The LP Act may have operated on orders for costs made following
awards assessed in accordance with the Liability Act, but it was not limited in its
operation to that circumstance. The size of the sum recovered was the only
criterion identified by the LP Act, apart from the existence of a claim for personal
injury damages and legal costs payable in connection with it, for the application
of Div SB. That criterion was not connected with any matter in the Liability Act.
[101] Further, there was no symmetry between the exclusions effected by each
of the statutes. There were many more statutes and types of awards excluded by
s 3B of the Liability Act than there were statutes excluded from the costs regime
of Div 5B of Pt 11 of the LP Act. In the LP Act, the evident intention was to
exclude only costs provided under existing legislative costs regimes. No intention
is evident to exclude costs in other areas or to align the exclusion of costs to the
awards excluded by the Liability Act.
[102] These indicia confirm that the two statutes operated independently of
each other and provide no warrant for reading the LP Act by reference to the
application of the liability Act. Whether a claim resulted in an award of damages
which was, or was not, calculated by reference to the Liability Act had no bearing
upon the operation of Div 5B of Pt 11 of the LP Act. Division 5B was concerned
with the proportion between the amount of the damages recovered and the legaJ
costs associated with the claim that resulted in recovery. Division 5B operated
universally with respect to legal costs where a claim resulted in recovery of
damages of no more than $100,000.
[103] The operation of Div 5B read in this way is nevertheless consistent with
the broader purpose of reducing the cost of public liability insurance. Division 5B
sought to achieve this purpose by means which differed from those employed by
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the Liability Act. Nevertheless, in so far as the two statutes were both ilirected to
that purpose, it may be expected that they would not operate inconsistently with
each other. Division 5B of Pt 11 of the LP Act, applied universally, was not
inconsistent with the purpose underlying the exclusion of awards of damages for
personal injuries resulting from intentional acts, namely that compensation for
such damages not be limited .. So far as concerns the costs of legal services in
seeking an award, subject to the exceptions in Div 5B, a claimant's lawyer could
not charge more than the maximum amount specified except by agreement with
the claimant and the other party could not recover more than that amount in the
event that the claimant was unsuccessful.
[104] There is no basis for construing the tenn "personal injury damages" other
than by reference to the definition given in the Liability Act.
[105] I agree with the orders proposed by French q and Hayne J.
Orders
In each appeal:
(1) Appeal allowed.
(2) Set aside paras 4 and 5 of the order of the Court of Appeal of the
Supreme Court of New South Wales made on 1 June 2011, and, in their
place, order that the appeal to that court be dismissed.
(3) Appellants to pay the respondent's costs of the appeal to this court.
JUSTIN CARTER
BARRISTER
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Part IVA Schemes to reduce income tax

Section 177B
more purposes of which that particular purpose is the dominant
purpose.

177B Operation of Part
(1) Nothing in the following limit the operation of this Part:

(a) the provisions of this Act (other than this Part);
(b) the International Tax Agreements Act 1953;
(c) the Petroleum (Timor Sea Treaty)Act2003.
(2) This Part does not affect the operation of Division 393 of the
Income Tax Assessment Act 1997 (Farm management deposits).

(

(3) Where a provision of this Act other than this Part is expressed to
have effect where a deduction would be allowable to a taxpayer but
for or apart from a provision or provisions of this Act, the
reference to that provision or to those provisions, as the case may
be, shall be read as including a reference to subsection 177F(l}.

!

(4) Where a provision of this Act other than this Part is expressed to
have effect where a deduction would otherwise be allowable to a
taxpayer, that provision shall be deemed to be expressed to have
effect where a deduction would, but for subsection 177F(l), be
otherwise allowable to the taxpayer.

177C Tax benefits
(!) Subject to this section, a reference in this Part to the obtaining by a

taxpayer of a tax benefit in connection with a scheme shall be read
as a reference to:
(a) an amount not being included in the assessable income of the
taxpayer of a year of income where that amount would have
been included, or might reasonably be expected to have been
included, in the assessable income of the taxpayer of that
year of income if the scheme had not been entered into or
carried out; or
(b) a deduction being allowable to the taxpayer in relation to a
year of income where the whole or a part of that deduction
would not have been allowable, or might reasonably be
expected not to have been allowable, to the taxpayer in
relation to that year of income if the scheme had not been
entered into or canied out; or

( )
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(ba) a capital loss being incurred by the taxpayer during a year of
income where the whole or a part of that capital Joss would
not have been, or might reasonably be expected not to have
been, incurred by the taxpayer during the year of income if
the scheme had not been entered into or canied out; or
(bb) a foreign income tax offset being allowable to the taxpayer
where the whole or a part of that foreign income tax offset
would not have been allowable, or might reasonably be
expected not to have been allowable, to the taxpayer if the
scheme had not been entered into or canied out;
and, for the purposes of this Part, the amount of the tax benefit
shall be taken to be:
(c) in a case to which paragraph (a) applies-the amount
referred to in that paragraph; and
(d) in a case to which paragraph (b) applies-the amount of the
whole of the deduction or of the part of the deduction, as the
case may be, referred to in that paragraph; and
(e) in a case to which paragraph (ba) applies~the amount of the
whole of the capital loss or of the part ofthe capital loss, as
the case may be, referred to in that paragraph; and
(f) in a case where paragraph (bb) applies-the amount of the
whole of the foreign income tax offset or of the part of the
foreign income tax offset, as the case may be, referred to in
that paragraph.
(2) A reference in this Part to the obtaining by a taxpayer of a tax

( )

benefit in connection with a scheme shall be read as not including a
reference to:
(a) the assessable income of the taxpayer of a year of income not
including an amount that would have been included, or might
reasonably be expected to have been included, in the
assessable income of the taxpayer of that year of income if
the scheme had not been entered into or canied out where:
(i) the non-inclusion of the amount in the assessable
income of the taxpayer is attributable to the making of
an agreement, choice, declaration, agreement, election,
selection or choice, the giving of a notice or the exercise
of an option (expressly provided for by this Act or the
Income Tax Assessment Act I997) by any person, except
one under Subdivision 126-B, 170-B or 960-D of the
Income Tax Assessment Act 1997; and
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(ii) the scheme was not entered into or carried out by any
person for the purpose of creating any circumstance or
state of affairs the existence of which is necessary to
enable the declaration, agreement, election, selection,
choice, notice or option to be made, given or exercised,
as the case may be; or
(b) a deduction being allowable to the taxpayer io relation to a
year of iocome the whole or a part of which would not have
been, or might reasonably be expected not to have been,
allowable to the taxpayer io relation to that year of income if
the scheme had not been entered ioto or carried out where:
(i) the allowance of the deduction to the taxpayer is
attributable to the making of a declaration, agreement,
election, selection or choice, the giving of a notice or
the exercise of an option by any person, being a
declaration, agreement, election, selection, choice,
notice or option expressly provided for by this Act or
the Income Tax Assessment Act 1997, except one under
Subdivision 960-D of the Income Tax Assessmen( Act
1997; and
(ii) the scheme was not entered into or carried out by any
person for the purpose of creatiog any circumstance or
state of affairs the existence of which is necessary to
enable the declaration, agreement, election, selection,
choice, notice or option to be made, given or exercised,
as the case may be; or
(c) a capital loss beiog incurred by the taxpayer duriog a year of
income the whole or part of which would not have been, or
might reasonably be expected not to have been, incurred by
the taxpayer duriog the year of income if the scheme had not
been entered into or carried out where:
(i) the iocurring of the capital loss by the taxpayer is
attributable to the making of a declaration, agreement,
choice, election or selection, the giving of a notice or
the exercise of an option (expressly provided for by this
Act or the Income Tax Assessment Act 1997) by any
person, except one under Subdivision 126-B, 170-B or
960-D of the Income Tax Assessment Act 1997; and
(ii) the scheme was not entered into or carried out by any
person for the purpose of creating any circumstance or
state of affairs the existence of which is necessary to

(-i
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enable the declaration, agreement, election, selection,
notice or option to be made, given or exercised, as the
case may be; or
(d) a foreign income tax offset being allowable to the taxpayer
the whole or a part of which would not have been, or might
reasonably be expected not to have been, allowable to the
taxpayer if the scheme had not been entered into or carried
out, where:
(i) the allowance of the foreign income tax offset to the
taxpayer is attributable to the making of a declaration,
agreement, election, selection or choice, the giving of a
notice or the exercise of an option by any person, being
a declaration, agreement, election, selection, choice,
notice or option expressly provided for by this Act; and
(ii) the scheme was not entered into or carried out by any
person for the purpose of creating any circumstance or
state of affairs the existence of which is necessary to
enable the declaration, agreement, election, selection,
choice, notice or option to be made, given or exercised,
as the case may be.
(2A) A reference in this Part to the obtaining by a taxpayer of a tax
benefit in connection with a scheme is to be read as not including a
reference to:
(a) the assessable income of the taxpayer of a year of income not
including an amount that would have been included, or might
reasonably be expected to have been included, in the
assessable income of the taxpayer of that year of income if
the scheme had not been entered into or carried out where:
(i) the non-inclusion of the amount in the assessable
income of the taxpayer is attributable to the making of a
choice under Subdivision 126-B of the Income Tax
Assessment Act 1997 or an agreement under
Subdivision 170-B of that Act; and
(ii) the scheme consisted solely of the making of the
agreement or election; or
(b) a capital loss being incurred by the taxpayer during a year of
income the whole or part of which would not have been, or
might reasonably be expected not to have been, incurred by
the taxpayer during the year of income if the scheme had not
been entered into or carried out where:
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(i) the incurring of the capital loss by the taxpayer is
attributable to the making of a choice under
Subdivision 126-B of the Income Tax Assessment Act
1997 or an agreement under Subdivision 170-B of that
Act; and
(ii) the scheme consisted solely of the making of the
agreement or election.
(3) For the purposes of subparagraph (2)(a)(i), (b)(i), (c)(i) or (d)(i) or
(2A)(a)(i) or (b)(i):
(a) the non-inclusion of an amount in the assessable income of a
taxpayer; or
(b) the allowance of a deduction to a taxpayer; or
(c) the incurring of a capital loss by a taxpayer; or
(ca) the allowance of a foreign income tax offset to a taxpayer;
is taken to be attributable to the making of a declaration, election,
agreement or selection, the giving of a notice or the exercise of an
option where, if the declaration, election, agreement, selection,
notice or option had not been made, given or exercised, as the case
maybe:
(d) the amount would have been included in that assessable
income; or
(e) the deduction would not have been allowable; or
(f) the capital loss would not have been incurred; or
(g) the foreign income tax offset would not have been allowable.
(4) To avoid doubt, paragraph (!)(a) applies to a scheme if:
(a) an amount of income is not included in the assessable income
of the taxpayer of a year of income; and
(b) an amount would have been included, or might reasonably be
expected to have been included, in the assessable income if
the scheme had not been entered into or carried out; and
(c) instead, the taxpayer or any other taxpayer makes a discount
capital gain {within the meaning of the Income Tax
Assessment Act 1997) for that or any other year of income.

l

... '

(5) Subsection (4) does not limit the generality of any other provision
of this Part.
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Chapter 3 The exemptions
Part3-l Supplies that are not taxable supplies
Division 3S. GST-free supplies
Section 38-290
(2) However, a supply of water is not GST-free under this section if it

is:
(a) supplied in a container;'or
(b) transferred inio a container;
that has a capacity of!ess than 100 litres or such other quantity as
the regulations specifY.
(3) It does not matter whether or not the amount of water supplied or

transferred fills the container.
. 38-290 Sewerage and sewerage-like services
(!) A supply of sewerage services is GST-:free.

(2) A supply that consists of removing waste matter from 'residential'
premises is GST-free if:
(a) the premises are not serviced by sewers; and
(b) the waste matter is of a kind that would normally be removed
using sewers if the premises were serviced by sewers.
(3) A supply that consists of servicing a domestic seif-contained
sel'l'age system is GST:j'ree.
38-295 Emptying of septic tanks
A supply of a service that consists of the emptying of a septic tank
is GST:j'ree.
38-300 Drainage
A supply of a service that consists of draining storm water is
GST-free.

Subdivision 38-J-Supplies of going concerns
38-325 Supply of a going concern
(1) The 'supply of a going concern is GST-free if:

'To find definitions ofasterisked terms, ·see the Dictionary, starting at section )95-!.

II 0
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The exemptions Chapter 3
Supplies that are not taxable supplies Part 3-1
GST-free supplies Division 38 ·
Section 38-355
(a) the supply is for 'consideration; and
(b) the 'recipient is 'registered or 'required to be registered; and

(c) the supplier and the recipient have agreed in writing that the
supply is of a going consern.
(2) A supply of a going concern is a supply under an arrangement
under which:
(a) the supplier supplies to the 'recipient all of the things that are
necessary for the continued operation of an 'enterprise; and
(b) the .supplier carries on, or will carry on, the enterprise until
the day of the supply (whether or not aS a part of a larger
enterprise carried on by the supplier).

Subdivision 38-K-Transport and related matters
( )
38-355 Supplies of transport and related matters
The third column of this table sets out supplies that are GST-free:
Supplies of transport and related matters
Item

Topic ·

These supplies are GST-free ...

Transport of

the transport of a passenger:
(a) from the last place of departure in Australia to a
destination outside Australia; or
(b) from a place outside Australia to the first place of
Australia
anival: in Australia; or
(c) from aplace outside Australia to the same or another
.................~--·-·...............................................£!~~t~.1!!§!.~~A~.\!:!\.!i.!'~. ~. --.....................................................
2
Transport of
the transport of a passenger within Australia by air, but
passengers on
only if:
domestic legs of (a) the transport is part of a wider arrangement, itinerary
. international
or contract for transport by air involving international
flights
travel; and
(b) at the time the arrangemen~ itinerary or contract was
entered into, the transport within Australia formed
part of a ticket for international travel, or was cross
passengers to,
from or outside

()

.............._...............______,, ________ .!~E!'~c-~~-!£. !:1.2£..'!...tJ~~S, isSE_':!!. ~!..!!?.i?-iJ!E:l.~........._,........

'To find definitions ofasterisked tenus, see the Dictionary, starting at section 195-1.
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The special rules Chapter 4
Special rules mainly about particular ways entitles are organised Part 4-1
·GST groups Division 48

Section 48-5

Subdivision 48-A-Approval of GST groups
48-5 Approval of GST groups
(1) The Commissioner must approve 2 or more entities as a 'GST

~-~

group if:
(a) the entities jointly apply, in the 'approved form, for approval
as a GST ~oup; and
(b) each of the entities 'satisfies the membership requirements
for tl)at GST group; and
(c) the application nominates one of the entities to be tl\e
'representative member for the group; and
(d) the entity so nomin~ted is an 'Australian resident. ·
A group of'entities that is so approved is a GST group.
(2) If 2 or more entities would 'satisfy the membership requirements
of that 'GST group, the application need not include all those

entities.
Note:

Refusing an application for approval under this section is a reviewable
GST decision (see Division 7 ofPart VI of the TatCJtion
AdministradonAct 1953).

48-10 Membership requirements of a GST group
(1) An entity satisfies the membership requirements of a 'GST group,
or a proposed GST group, if the entity:

( ) i

(a) is:
(i) a 'company; or
(ii) a: 'partnership, trust or individual that satisfies the
requirements specified in the regulations; and
·(b) is, if the entity is a company, a company of the same '90~
owned groilp as all the other members of the GST group or
proposed GST group that are also companies; and
.
. (c) is 'registered; and
(d) bas the same tax periods applying to it as the tax periods
applying to all the other members of the GST group or
proposed GST group; and
'To find definitions ofasterisked terms, see the Dictionsry, starting at section 195~ I.
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Special rules mainly about supplies and acquisitions Part 4-2
Sale of freehold interests etc. Division 75
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Section 75-1
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'
Division 75-Sale of freehold interests etc.
75-1 What this Division is about
This Division allows you to use a margin ·scheme to bring within
the GST system your taxable supplies of freehold interests in land,
of stratum units ari.d of lpng-term leases.

75-5 Choosing to apply the margin scheme
(!) If you make a 'taxable supply of 'real property by:
(a) selling a freehold interest in land; or
(b) selling a 'stratum unit; or.
(c) granting or selling a 'long-term l~ase;
you may choose to apply the 'margin scheme in working out the
81110unt of GST on the supply.
·

(2) However, you cannot choose to apply the 'margin scheme if you
acq11ired the freehold interest, 'stratum unit or 'long-term lease
through a 'taxable supply on which the GST was worked out
without applying the margin scheme. ·
7~-10

The amount of GST on taxable supplies
(I) If a 'taxable supply of 'reaJ·property is under the 'margin scheme,
'the amount of GST on the supply is If) 1 of the 'margin for the
supply.
·

( J'

(2) The margin for the supply is the amount by which the
'consideration for the supply exceeds the consideration for your
acquisition of the interest, unit or lease in question.
·
(3) However, if.
(a) the circumstances specified in an item in the second column
of the tabie in this subsection apply to the supply; and
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(b) a valuation of the freehold interest, 'stratum unit or
'long-term lease, as at the day specified in the corresponi'ling
item in \he third column of the table, ·has been made that
complies· with any requirements determined in writing by the
Commissioner for making valuations for the purposes of this
Division;
the margin for the·supply is the amount by which the
'consideration for the supply exceeds that valuation of the interest,
unit or lease.
Use of valuations to work out margins
Item
When valuations may be used

Days when
valuations are
to be made
1 July 2000

The supplier acquired the interes~ unit
or lease before 1 July 2000, and items 2,
.................-...........} . .!!!:!.2.1.~. ~9!!!PJ?!Z:.................__.•_ ...............~..---·----.......... - .•.•
2
The supplier a_cquired the interes~ unit
The dat<; of
or lease before 1 July 2000, but does not effect of your
become·"'registered or"required to be
registration, or
registered until after 1 July 200b.
the day on
which·you
applied for
registration (if it
.................................................................................---..........-................................!.~~l!~l...............
2A
The supplier acquired the interest, unit
1 July 2000
or lease on or after 1 July 2000, but the
supply to the supplier:
.
(a) ·was 'GST-free under subsection
38-445(1A); and
(b) related to a supply before 1 July
· 2000, by way of!ease, that would
have been GST-free.under
section 38-450 bad it been mad<> on
......._____.................£:.. ~.t!.\!!x. 2.2.9.Q,...~. .-...----·--..·-···--·---·--.......____ . _,_. .___

( ))
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Use of valuations to work out margins
When valuations may be used
Item

3

The supplier is 'registered or 'required
to be registered end has held the interest,
unit or lease since before 1 July2000,

Days when
valuations are
·to be made
1 July 2000

and there were improvements on the

land or premises in question as at 1 July

..............................29.9.Q.:..................-......................................................"..·-··""""""""'"""""""'""'"""""""'
4

The supplier is the Co=onwealth, .a
State or a Territory and has hejd the'
interest, unit or lease since hafore 1 July
2000, end there were no improvements
on the land or premises in question as at
I Jul 2000.

The day on
which the
'tnxable supply
takes place

(3A) If:
(a) the circumstances specified in item 4 in the second column of
the table in subsection (3) apply to the supply; end
(b) there are improvements on the lend or premises in question
on the day on which the· 'taxable supply takes place;
the valuation is to be made as if there are no improvements on the
lend or premises on that day.
(4) This section has effect despite section 9-70 (which is about tlie

amount ofGST on taxable supplies).
Note:

Section 9-90 (rounding of amounts of GST) can apply to amounts of
GST worked out using this section.

75-15 Subdivided land
(

.

,)

For the purposes of section 75-10, if the freehold interest, 'stratum
unit or 'long-term lease you supply relates only to part efland or
premises that you acquired, the 'consideration for your acquisition
of that part is the corresponding proportion of the consideration for
the lend or premises that yeu acquired.

'To find definitions of asterisked terms, see the Dictionary, starting at section 195- I.

A New Tax System (Goods and Services Tax) Act !999

205

Chapter 4 The special rules
Part 4-7 Special rules mainly about returns, payments and refunds
Division 165 Anti-avoidance
Section 165-1

Division 165-Anti-avoidance
Table of Subdivisions

165-A Application of this Division
165-B

Commissioner may negate effects of schemes for GST
benefits

165-C

Penalties for getting GST benefits from schemes

165-1 What this Division is about

( ')

'

The object of this Division is to deter schemes to.give entities
benefits by reducing GST, increasing refunds or altering the timing
of payment of GST or refunds.
If the dominant purpose or principal effect of a scheme is to give
an entity such a benefit, the Commissioner may negate the benefit

an entity gets from the scheme by declaring how much GST or
refund would ha.;,e been payable, and when it .would have been
payable, apart from the scheme.
This Division is aimed at artificial or contrived schemes. It is not,
for example, intended to apply to:
an eKporter electing to have monthly tax periods in order to
bring forward the entitlement to input tax credits; or
a supplier of child care applying to be approved under theA
New Tax System (Family Assistance) (Admtnistration)'Act
1999 (this would make the supplies of child care GST-free);
or

( )
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a supplier choosing under section 9-25 oftheA.New Tax
System (Wine Equalisation Tax) Actl999 to use the average
·wholesale price method for working out the taxable value of
retail sales of grape wine; or
a bank having its car fleet serviced earlier than usual, and
before 1 July 2000, so that the servicing does not, at least
initially, bear the GST.

Subdivision 165-A-Applicanon of this Division
165-5 When does this Division operate?
General rnl e
(I) This Division operates if:
(a) an entity (the avoider) gets or got 'GST benefit from a
"'scheme; and
(b) the GST benefit is not attributable to the making, by any
entity, of a choice, eie\i!:\9.;, application or agreement that is
expressly provided for by the 'GST law, the 'wine tax Jaw or
the 'luxury car tax law; and
(c) taking account of the matters described'in section 165-15, it
is reasonable to conclude that either:
(i) an entity that (whether alone or with others) entered into
or carried ·out the scheme, or part of the scheme, did so
with the sole or dominant purpose of that entity or
another entity getting a 'GST benefit from the scheme;
.or
(ii) the principal effect of the scheme, or of part of the
scheme, is that the avoider gets the GST benefit from
the scheme directly or indirectly; and
(d) the scheme:
(i) is a scheme that has been or is entered into on or after
2 December 1998; or

a
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Section 165-10
(ii) is a scheme that has been or is carried out or
commenced on or after that day (other' than a scheme
that was entered into before that day).

Territorial application·
(2) It does not matter whether the 'scheme, or any part of !he scheme,
was entered into or carried out inside or outside Australia,

165-10 When does an entity get a. GSTbenefit from a scheme?
(!) An entity gets a GST benejli from a 'scheme if:
(a) an amount that is payable by the entity under this Act apart
from this Division is, or could reasonably be eXpected to be,
smaller than it would be apart from the scheme or a part of ·
the scheme; or
(b) an amount that is payable to the entity under this Act apart
from this Division is, or could reasonably be expected to be,
larger than it would be apart from the scheme or a part of the
scheme; or
(c) all or part of an amount that is payable by the entity under
this Act apart from tbis Division is, or could reasonably be
OKpected to be, payable later than it would have been apart
from the scheme or a part of the scheme; or
(d) all or part of an amount that is payable to the entity under this
Act apart from this Division is, or could reasonably be
OKpected to be, payable: earlier than it would have been apart
from the scheme or a part of the scheme.

What is a scheme?
(2) A scheme is:
(a),.any arrangement, agreement, understanding, promise or
undertaldng:
(i) whether it is express or implied; and
(ii) whether or not it is, or is intended to be, enforceable by
legs! proceedings; or

'To find definitions ofasterisked tenns, see the DictionarY, starting at section 195-1.
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I

(b) any scheme, plan, proposal, action, course of action or course
of conduct, whether unilateral or otherwise..

GST benrifit can arise even if no economic alternative
(3) An entity can get a 'GST benefit from a 'scheme even if the entity

or entities that entered into or carried out the scheme, or a part of
the scheme, could not have engaged economically in any activities:
(a) of the kind to which this Act applies; and
(b) that would produce an effect equivalent (except in terms of
this Act) to the effect of the scheme or part of the scheme;
other than the activities involved in entering into ·or carrying out
the scheme or part of the scheme.

r'

165-15 Matters to be considered in determining pUrf?OSe or effect
(1) The fo!Iowing matters areto be taken into account under
section 165-5 in considering an entity's purpose in entering into or
carrying out the 'scheme from which the avoider got a 'GST

benefit, and the effect of the scheme:
(a) the manner in which ihe scheme.was entered into or carried
out;
(b) the form and substance of the scheme, including:
(i) the legal rights and obligations involved iJi the scheme;
and
(ii) the economic and commercial substance of the scheme;
(c) the purpose or object of this Act, the Customs Act 1901 (so
far as it is relevant to this Act) and any relevant provision of
this Act or that Act (whether the purpose or object is stated
expressly or not);
·
(d) the thning of the scheme;
(e) the period over which the scheme was entered into and
carried out;
(f) the effect that this Act would have in relation to the scheme
ap/lrt from this Division;
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(g) any change in the avoider's financial position that has
resulted, or may reasonably be expected to result, from the
scheme;
(h) any change that has resulted, or may reasonably be expected
to result, from the scheme in the fmancial position of an
entity (a connected entity) that has or had a connection or
dealing with the avoider, whether the connection or dealing is
or was of a family, business or other nature;
(i) any other consequence for the avoider or a connected entity
of the scheme having been entered.into or carried out;
G) the nature of the connection between the avoider ruid a
connected entity, including the question whether the dealing
is or was at arm's length;
·
(k) the circumstances surrounding the scheme;
(I) any other relevant circumstances.
(2) Subsection (1) applies in relation to consideration of an entity's
purpose in entering into or carrying out a part of a 'scheme from
which the· avoider gets or got a 'GST benefit, and the effect of part
of.the scheme, as if the part were itself the 'scheme.from which the
avoider gets or got the GST benefit.

Subdivision 165-B-Commi~sioner may negate effects of
schemes for GST b~nefits
165-40 Commissioner may negate avoider's GST benefits
For the purpose of negating a 'GST benefit the avoider mentioned
in section 165-5 gets or got from the 'scheme, the Commissioner
may make a declaration stating either or both of the following:
(a) the amaunt'that is (and has been at all times) the avoider's
'net amount for a specified tax period that has ended;
(b) the amount that is (and has been at all times) the amount of
GST on a specified 'taxable importation that was made (or is
stated in the declaration to have been made) by the avoider. ·
Note:

A declaration of the Commissioner under this section is a reviewable
GST decision (see Divi~ion 7 Of Part VI of the Taxation
Administration Act 1953).
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a supplier choosing under section 9-25 oftheA.New Tax
System (Wine Equalisation T'ax) Act 1999 to use the average
wholesale price method for working out the taxable value of
retail sales of grape wine; or
a bank having its car fleet serviced earlier than usual, and
before 1 July 2000, so that the servicing does not, at least
initially, bear the GST.

Subdivision 165-A-·Application of this Division
165-5 When does this Division operate?
General rule
(1) This Division operates if:
(a) an entity (the avoider) gejs or got 'GST benefit from a
'scheme; and
(b) the GST benefit is nqt Dtttibutabl~ to the making, by any
entity, of a choice, ~feetion;· application or agreement that is
expressly prov.R!ed for by the 'GST law, the 'wine tax law or
the 'luxury car tax law; and
(c) taking account of the matters described'in section 165-15, it
is reasonable to conclude that either:
(i) an entity that (whether alone or with others) entered into
or carried ·out the scheme, or part of the scheme, did so
with the sole or dominant purpose of that entity or
another entity getting a 'GST benefit froni the scheme;
.or
(ii) the principal effect of the scheme, or of part of the
scheme, is that the avoider gets the GST benefit from
the scheme directly or indirectly; and
(d) the scheme:
(i) is a scheme that has been or is entered into on or after.
2 December 1998; or

a
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Tax Laws
Amendment (2005 Measures
.
No. 2) Act2005
.

No. 78,2005

An Act to amenq the law relating to taxation, and
for related purposes

;

i

. '

Note: An electtonic version of this Act is available in SCALBplus
(http://sca1eplus.law,gov.au/hlmVcomact/bi'OW$e/TOCN.htm)

2 Commencement
This Act commences on the day on which it receives the Royal
Assent.

3 Schedule(s)
Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.

()

2

Tax Laws Amendment (2005 Measures No. 2) Act 2005

No. 78, 2005

Sclledule 6 Goods and services tax and real property

Schedule 6-Goods and services tax and real
property
A New Tax System (Goods and Services Tax) Act 1999
1 Section 17·99 (after table item 11)
Insert:
liA

Sale of freehold interests etc.

Division 75

2 After subsection 40-75(2)
Insert:

(2A) A supply of the premises is disregarded as a sale for the purposes
of applying paragraph (l)(a):
(a) if it is a supply by a member of a 'GST group to another
member of the GST group; or
(b) if:
(i) it is a supply by the *joint venture operator of a *GST
joint venture to another entity that is a *participant in the
joint venture; and
(ii) the other entity acquired the interest, unit or lease for
consumption, use or supply in the course of activities
for which the joint venture was entered into.

3 After subsection 48·55(1)
Insert:
(!A) If:

(a) while you were not a *member of any *GST group, you
acquired or imported a thing; and
(b) you become a member of a GST group at a thne when you
still hold the thing;
then, when the 'representative member of the GST group applies
section 129-40 for the frrst time after you became a member of the
GST group, the 'intended or former application of the thing is the
extent of 'creditable purpose last used to work out:
(c) the amount of the input tax credit to which you were entitled
for the acquisition or importation; or

( }
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J

(d) the amount of any 'adjustment you had under Division 129 in
relation to the thing;
as the case requires.

4 Paragraph 48-115(1)(a)
Repeal the paragraph, substitute:
(a) either:
(i) while you were a 'member of a 'GST group (the first
GST group), you acquired a thing (other than from
another member of that group) or imported a thing; or
(ii) you acquired or imported a thing while you were not a
member of any GST group, and you subsequently
became a member of a GST group (the first GST group)
while you still held the thing; and
!

!

5 Subsection 48·115(1)
Omit", under section 48-55".
6 Paragraph 48-115(1)(c)
After "to which"·, insert ''you or''.
7 Paragraph 48-115(1)(d)
After ""'adjustment", insert "you or".
9 Section 75-5 (heading)
Repeal the heading, substitute:
75-5 Applying the margin scheme

10 Subsection 75·5(1)
Repeal the subsection, substitute:
!)

(1) The *margin scheme applies in working out the amount of GST on
a *taxable supply of 'real property that you make by:
(a) selling a freehold interest in land; or
(b) selling a 'stratum unit; or
(c) granting or selling a *long-term lease;
if you and the 'recipient of the supply have agreed in writing that
the margin scheme is to apply.
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(!A) The agreement must be made:
(a) on or before the making of the supply; or
(b) within such further period as the Commissioner allows.
Note:

Refusing to allow, or allowing, a further period within which to make
an agreement is a reviewable GST decision (see Division 7 of Part VI
of the Taxation Administration Act I953).

11 Subsection 75-5(2)
Repeal the subsection, substitute:
(2) However, the 'margin scheme does not apply if you acquired the
entire freehold interest, 'stratum unit or 'long-tenn lease through a
supply that was 'ineligible for the margin scheme.
Note:

(

.. I

If you acquired part of the interest, unit or lease through a supply that
was ineligible for the margin scheme, you may have an increasing
adjustment: see section 75-22.

(3) A supply is Ineligible for the margin scheme if:
(a) it is a 'taxable supply on which the GSTwas worked out
without applying the 'margin scheme; or
(b) it is a supply of a thing you acquired by 'Inheriting it from a
deceased person, and the deceased person had acquired all of
it through a supply that was ineligible for the margin scheme;
or
(c) it is a supply in relation to which all of the following apply:
(i) you were a 'member of a 'GST group at the time you
acquired the interest, unit or lease in question;
(ii) the entity from whom you acquired it was a member of
the GST group at that time;
(iii) the last supply of the interest, unit or lease by an entity
who was not (at the time of that supply) a member of
the GST group to an entity who was (at that time) such a
member was a supply that was ineligible for the margin
scheme; or
(d) it is a supply in relation to which both of the following apply:
(i) you acquired the interest, unit or lease from the 'joint
venture operator of a 'GST joint venture at a time when
you were a 'participant in the joint venture;
(ii) the joint venture operator had acquired the interest, unit
or lease through a supply that was ineligible for the
margin scheme.

.
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(4) A reference in paragraph (3)(b), (c) or (d) to a supply that was
ineligible for the margin scheme is a reference to a supply:
(a) that was ineligible for the margin scheme because of one or
more previous applications of subsection (3); or
(b) that would have been ineligible for the margin scheme for
that reason if subsection (3) had been in force at all relevant
times.

12 Subsection 75-10(2)
Omit "The margin", substitute "Subject to subsection (3) and
section 75-11, the margin".
13 Subsection 75-10(3)
Omit "However'', substitute "Subject to section 75-11".

14 Paragraph 75-10(3)(b)
Omit "a valuation", substitute "an 'approved valuation".
15 Paragraph 75-10(3)(b)
Omit "that complies with any requirements determined in writing by the
Commissioner for making valuations for the purposes ofthis Division".

16 After section 75-10
Insert:

75-11 Margins for supplies of real property in particular
circumstances
Margin for supply ofreal property acquired from fellow member of
GSTgroup

i:

)

(I) If:
(a) you acquired the interest, unit or lease in question at a time
when both you and the entity from whom you acquired it
were 'members of the same 'GST group; and
(b) on or after 1 July 2000, there has been a supply (an earlier
supply) of the interest, unit or lease that occurred at a time
when the supplier was not a member of the GST group; and
(ba) the 'recipient was at that time, or subsequently became, a
member of the GST group;
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the margin for the supply you make is the amount by which the
*consideration for the supply exceeds:
(c) the consideration for the last such earlier supply, if the
supplier and the recipient were not *associates at that time; or
(d) the 'GST inclusive market value of the interest, unit or lease
at that time, if the 2 entities were associates at that time.
(2) If:
(a) you acquired the interest, unit or lease in question at a time
when both you and the entity from whom you acquired it
were 'members of the same *GST group; and
(b) subsection (I) does not apply;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds an 'approved valuation of the
interest, unit or lease as at 1 July 2000.

Margin for supply ofreal property acquired from joint venture
operator ofa GSTjoint venture
(2A) If:
(a) you acquired the interest, unit or lease in question at a time
when you were a 'participant in a 'GST joint venture and the
entity from whom you acquired it was the *joint venture
operator of the joint venture; and
(b) you acquired the interest, unit or lease for consumption, use
or supply in the course of activities for which the joint
venture was entered into; and
(c) on or after 1 July 2000, there has been a supply (an earlier
supply) of the interest, unit or lease to the entity from whom
you acquired it {whether or not that entity was the joint
venture operator of the joint venture at the time of that
acquisition);
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(d) the consideration for the last such earlier supply, if the
supplier and the 'recipient were not 'associates at the time of
the earlier supply; or
(e) the 'GST inclusive market value of interest, unit or lease at
that time, if the 2 entities were associates at that time.

( i
'••'

(2B) If:
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(a) you acquired the interest, unit or lease in question at a time
when you were a 'participant in a 'GST joint venture and the
entity from whom you acquired it was the 'joint venture
operator of the joint venture; and
(b) you acquired the interest, unit or lease for consumption, use
or supply in the course of activities for which the joint
venture was entered into; and
(c) subsection (2A) does not apply;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds an 'approved valuation of the
interest, unit or lease as at 1 July 2000.

Margin for supply of real property acquiredfrom deceased estate

( -· ..
,,l

(3) If:
(a) you acquired the interest, unit or lease in question by
'inheriting it; and
(b) none of subsections (1) to (2B) applies; and
(c) the entity from whom you inherited the interest, unit or lease
(the deceased) acquired it before 1 Jniy 2000;
!he margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(ca) if you know what was the consideration for the supply of the
interest, unit or lease to the deceased and you choose to use
that consideration to work out the margin for the supplythat consideration; or
(d) if paragraph (ca) does not apply and, immediately before the
time at which you inherited the interest, unit or lease, the
deceased was neilher 'registered nor 'required to be
registered-an 'approved valuation of the interest, unit or
lease as at the latest of:
(i) 1 July 2000; or
(ii) the day on which you inherited !he interest, uuit or
lease; or
(iii) the frrst day on which you registered or were required to
be registered; or
(e) if paragraph (ca) does not apply and, immediately before the
time at which you inherited the interest, unit or lease, the
deceased was registered or required to be registered-an
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approved valuation of the interest, unit or lease as at the later
of:
(i) I July 2000; or
(ii) the first day on which the deceased registered or was
required to be registered.

I
I

I

(4) If:
(a) you acquired the interest, unit or lease in question by
*inheriting it; and
(b) none of subsections (I) to (2B) applies; and
(c) the entity from whom you inherited the interest, unit or lease
(the deceasetf) acquired it on or after I July 2000;
the margin for the supply you make is the amount by which the
*consideration for the supply exceeds:
(d) if you know what was the consideration for the supply of the
interest, unit or lease to the deceased and you choose to use
that consideration to work out the margin for the supplythat consideration; or
(e) if paragraph (d) does not apply-an *approved valuation of
the interest, unit or lease as at the day on which the deceased
acquired it.

)

Margin for supply of real property acquiredfrom associate
(7) If:
(a) you acquired the interest, unit or lease in question from an
entity who was your •associate at the time of the acquisition;
and
(b) none of the other subsections of this section apply;
the margin for the supply you make is the amount by which the
*consideration for the supply exceeds:
(c) if your acquisition was made before 1 July 2000---an
*approved valuation of the interest, unit or lease as at I July
2000; or
(d) if your acquisition was made on or after 1 July 2000-the
*GST inclusive market value ofthe interest, unit or lease at
the time of the acquisition.
(8) Subsection (7) applies to an acquisition through a supply made by:
(a) a *GST branch; or
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(b) a'non-profit sub-entity; or
(c) a ''government entity of a kind referred to in section 72-95 or
72-100;
as if Subdivision 72-D affected tbe operation of subsection (7) in
tbe same way tbat it affects the operation of Division 72.

75-12 Working out margins to take into account failure to pay full
consideration

(

)

In working out the 'margin for a 'taxable supply of 'real property
you make (the later supply), if:
(a) you had acquired the interest, unit or lease in question
through a supply (the earlier supply); and
(b) the 'consideration for:
(i) if your acquisition was not an acquisition from a
'member of a 'GST group of which you were also a
member at the time of the acquisition-the earlier
supply; or
(ii) if your acquisition was such an acquisition-the last
supply of the interest, unit or lease at a time when the
supplier of that last supply was not, but the 'recipient of
that last supply was, a member of the GST group;
had not been paid in full at the time of the later supply;
treat the amount of the consideration as having been reduced by the
amount of unpaid consideration referred to in paragraph (b).
Note:

If you subsequently pay more of the consideration for the earlier
supply) you may have a decreasing adjustment: see section 75~27.

75-13 Working out margins to take into account supplies to
associates
In working out tbe 'margin for a 'taxable supply of 'real property

(;
_J

you make to an entity who is your 'associate at tbe time oftbe
supply, treat tbe 'consideration for the supply as if it were the same
as the 'GST inclusive market value of the interest, unit or lease at
the time oftbe supply.
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75-14 Consideration for acquisition of real property not to include
cost of improvements etc.
(1) To avoid doubt, in working out the 'consideration for an
acquisition for the purposes of applying the 'margin scheme to a
'taxable supply of 'real property, disregard:
(a) the cost or value of any other acquisitions that have been
made by you, or any work that has been performed, in
relation to the real property; and
(b) the cost or value of any other acquisitions that are intended to
be made by you, or any work that is intended to be
perfmmed, in relation to the real property after its
acquisition;
including acquisitions or work connected with bringing into
existence the interest, unit or lease supplied.
(

(2) This section does not affect what constitutes 'consideration for a
purpose not connected with applying the 'margin scheme.

.l

17 Section 75-15
Omit "section 75-10", insert "sections 75-10 to 75-14".

18 After section 75-20
Insert:

75-22 Increasing adjustment relating to input tax credit entitlement
(1) You have an increasing adjustment if:
(a) you make a 'taxable supply of 'real property under the
'margin scheme; and
(b) an acquisition that you made of part of the interest, unit or
lease in question was made through a supply that was
'ineligible for the margin scheme; and
(c) you were, or are, entitled to an input tax credit for the
·
acquisition.
The amount of the increasing adjustment is an amount equal to the
'previously attributed input tax credit amount for the acquisition.

I -)

(2) You have an increasing adjustment if:
(a) you make a 'taxable supply of'real property under the
'margin scheme; and

24

Tax Laws Amendment (2005 Measures No. 2) Act 2005

No. 78, 2005

Goods and services tax and real property Schedule 6

(b) you acquired all or part of the interest, unit or lease in
question by inheriting it; and
(c) the entity from whom you inherited (the deceased) had
acquired part of the interest, unit or lease that you inherited
through a supply that was *ineligible for the margin scheme;
and
(d) the deceased was entitled to an input tax credit for that
acquisition.
The amount of the increasing adjustment is an amount equal to the
'previously attributed input tax credit amount for the acquisition.

19 After section 75·25
Insert:

75-27 Decreasing adjustment for later payment of consideration
!

)

(1) You have a decreasing adjustment if:

(a) section 75-12 applied to working out the 'margin for a
'taxable supply of 'real property that you made; and
(b) after you made the supply, a further amount of the
*consideration was paid for the earlier supply referred to in
that section.
(2) The amount of the decreasing adjustment is an amount equal to 1/11

of the further amount of the 'consideration paid.

20 At the end of Division 75
Add:

75-35 Approved valuations
(1) The Commissioner may, by legislative instrument, determine in
"·

writing requirements for making valuations for the purposes of this
Division.
(2) A valuation made in accordance with those requirements is an
approved valuation.

21 Savings provision;_determinations under paragraph
75-1 0(3)(b)
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A determination by the Commissioner, for the purposes of paragraph
75-10(3)(b) of theA New Tax System (Goods and Services Tax) Act
1999, that was in force immediately before the commencement of this
Schedule:
(a) continues in force on that commencement as if it had been
made under section 75-35 of that Act as amended by this
Act; and
(b) may be revoked or amended by the Commissioner in the
same way as a determination under section 75-35.

22 Section 195-1
Insert:
approved valuation has the meaning given by subsection 75-35(2).

(

-)

23 Section 195-1 (note at the end ofthe definition of
consideration)
After "sections", insert "75-12, 75-13, 75-14,".
24 Section 195·1 (after table item 4 of the definition of
decreasing adjustment)
Insert:
4AA
Section 75-27
Payments of further consideration for
supplies relating to supplies of*real
property under the *margin scheme
25 Section 195·1 (after table item 4 of the definition of
increasing adjustment)
Insert:
4AAA Section 75-22
Input tax credit entitlements for
acquisitions relating to supplies of*real
property under the *margin scheme

c.')

26 Section 195·1
Insert:
ineligible for the margin scheme has the meaning given by

subsections 75-5(3) and (4).

26A Section 195·1
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Insert:

(

inherit: you inherit a freehold interest in land, a stratum llllit or a
long-term lease if you become an owner ofthe interest, llllit or
lease:
(a) under the will of a deceased person, or that will as varied by
a court order; or
(b) by operation of an intestacy law, or such a law as varied by a
court order; or
(c) because it is appropriated to you by the legal personal
representative of a deceased person in satisfaction of a
pecuniary legacy or some other interest or share in the
deceased person's estate; or
(d) under a deed of arrangement if:
(i) you entered into the deed to settle a clahn to participate
in the distribution of the deceased person's estate; and
(il) any 'consideration given by you for the interest, llllit or
lease consisted oniy of the variation or waiver of a clahn
to one or more other assets that formed part of the
estate.

)

27 Section 195·1 (definition of margin)
Omit "subsection 75-10(2)", substitute "sectionS 75-10 and 75-11".
27A Section 195-1 (definition of margin scheme)
Omit "you choose, under section 75-5, to use the margin scheme in
working out the amount ofGST on the supply", substitute "subsection
75-5(1) applies".

Taxation Administration Act 1953
278 Subsection 62(2) (after table item 37A)
Insert:

.l

•• •• >

37AA

refusing to allow, or allowing, a further period

paragraph 75-5(1A)(b)

within which to make an agreement tbat the margin
scheme is to apply

28 Application
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!

I1

(1)

The amendments made by this Schedule (other than items 3 to 7, 9 and
10) apply, and are taken to have applied, in relation to supplies made on
or after the day the Bill for thls Act was introduced into the Parliament.

(2)

The amendments made by items 3 to 7 apply, and are taken to have
applied, in relation to adjustments arising under Division 129 ofthe A
New Tax System (Goods and Services Tax) Act 1999 on or after the day
the Bill for this Act was introduced into the Parliament.

{3)

The amendments made by items 9 and 10 apply only in relation to
supplies that:
(a) are made under contracts entered into on or after the day on
whlch tbis Act receives the Royal Assent; and
(b) are not made pursuant to rights or options granted before that
day.

i.

()
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No. 145, 2008

An Act to amend the law relating to taxation, and
for related purposes
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Note: An electronic version of this Act is available in ComLaw (http~//www .comlaw .gov .au/)

I
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2 Commencement
This Act commences on the day on which it receives the Royal
Assent.

3 Schedule(s)
Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its tenns.

()

(_)
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Schedule 1-Goods and services tax and real
property
A New Tax System (Goods and Services Tax) Act 1999
1 After subsection 75-5(1A)
Insert:
(lB) A supply that you make to your 'associate is taken for the purposes
of subsection (1) to be a sale to your associate whether or not the
supply is for* consideration.

n

2 At the end of subsection 75-5(3)
Add:
; or (e) it is a supply in relation to which all of the following apply:
(i) you acquired the interest, unit or lease from an entity as,
or as part of, a 'supply of a going concern to you that
was 'GST-free under Subdivision 38-J;
(ii) the entity was 'registered or 'required to be registered,
at the time of the acquisition;
(iii) the entity had acquired the entire interest, unit or lease
through a taxable supply on which the GST was worked
out without applying the margin scheme; or
(f) it is a supply in relation to which all of the following apply:
(i) you acquired the interest, unit or lease from an entity as,
or as part of, a supply to you that was GST-free under
Subdivision 38-0;
(ii) the entity was registered orrequired to be registered, at
the time of the acquisition;
(iii) the entity had acquired the entire interest, unit or lease
through a taxable supply on which the GST was worked
out without applying the margin scheme; or
(g) it is a supply in relation to which all of the following apply:
(i) you acquired the interest, unit or lease from an entity
who was your 'associate, and who was registered or
required to be registered, at the time of the acquisition;
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)

(ii) the acquisition from your associate was without
'consideration;
(iii) the supply by your associate was not a taxable supply;
(iv) your associate made the supply in the course or
furtherance of an •enterprise that your associate 'carried
on;
(v) your associate had acquired the entire interest, unit or
lease through a taxable supply on which the GST was
worked out without applying the margin scheme.

3 After subsection 75·5(3)
Insert:
(3A) Subparagraphs (3)(g)(ili) and (iv) do not apply if the acquisition
from your 'associate was not by means of a supply by your
associate.

(i

4 After subsection 75-11 (4)
Insert:
Margin for supply of real property acquired as a GSTfree going
concern or as GSTfree farm land
(5) If:
(a) you acquired the interest, unit or lease in question from an
entity as, or as part of:
(i) a 'supply of a going concern to you that was 'GST-free
under Subdivision 38-J; or
(ii) a supply to you that was GST-free under
Subdivision 38-0; and
(b) the entity was 'registered or 'required to be registered, at the
time of the acquisition; and
(c) none of subsections (1) to (4) applies;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(d) if that entity had acquired the interest, unit or lease before
1 July 2000 and on that day was registered or required to be
registered:

()

4
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(

(i) if you choose to apply an 'approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at 1 July 2000; or
(ii) if subparagraph (i) does not apply-the 'GST inclusive
market value of the interest, unit or lease as at 1 July
2000; or
(e) if that entity had acquired the interest, unit or lease on or after
1 July 2000 and had been registered or required to be
registered at the time of the acquisiiion:
(i) ifthe entity's acquisition was for consideration and you
choose to apply an approved valuation to work out the
margin for the supply-an approved valuation of the
interest, unit or lease as at the day on which the entity
had acquired it; or
(ii) ifthe entity's acquisition was for consideration and
subparagraph (i) does not apply-that consideration; or
(iii) if the entity's acquisition was without considerationthe GST inclusive market value of the interest, unit or
lease as at the time of the acquisition; or
( t) if that entity had not been registered or required to be
registered at the time of the entity's acquisition of the
interest, unit or lease (and paragraph (d) does not apply):
(i) if you choose to apply an approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at the ftrst day on which the
entity was registered or required to be registered; or
(ii) if subparagraph (i) does not apply-the GST inclusive
market value of the interest, unit or !ilase as at that day.

)

Margin for supply ofreal property acquired from associate
(6) If:

(a) you acquired the interest, unit or lease in question from an
entity who was your 'associate, and who was 'registered or
'required to be registered, at the time of the acquisition; and
(b) the acquisition from your associate was without
*consideration; and
(c) the supply by your associate was not a 'taxable supply; and
(d) your associate made the supply in the course or furtherance
of an 'enterprise that your associate *carried on; and

Tax Laws Amendment (2008 Measures No. S) Act 2008

No. 145, 2008

S

Schedule 1 Goods and services tax and real property

(e) none of subsections (1) to (5) applies;
the margin for the supply you make is the amount by which the
consideration for the supply exceeds:
(f) if your associate had acquired the interest, unlt or lease
before I July 2000 and on that day was registered or required
to be registered:
(i) if you choose to apply an 'approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unlt or lease as at 1 July 2000; or
(ii) if subparagraph (i) does not apply-the 'GST inclusive
market value of the interest, unlt or lease as at 1 July
2000; or
(g) if your associate had acquired the interest, unlt or lease on or
after I July 2000 and had been registered or required to be
registered at the time of the acqnlsition:
(i) if your associate's acquisition was for consideration and
you choose to apply an approved valuation to work out
the margin for the supply-an approved valuation of the
interest, unlt or lease as at the day on which your
associate had acquired it; or
(ii) if your associate's acquisition was for consideration and
subparagraph (i) does not apply-that consideration; or
(iii) if your associate's acquisition was without
consideration--the GST inclusive market value of the
interest, unlt or lease at the time of the acquisition; or
(h) if your associate had not been registered or required to be
registered at the time of your associate's acquisition of the
interest, unlt or lease (and paragraph (f) does not apply):
(i) if you choose to apply an approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unlt or lease as at the first day on which the
entity was registered or required to be registered; or
(ii) if subparagraph (i) does not apply-the GST inclusive
market value of the interest, unlt or lease as at that day.

i

I

(

I

··-··'

(6A) Paragraphs (6)(c) and (d) do not apply if the acquisition from your
'associate was not by means of a supply by your associate.
(6B) To avoid doubt, you cannot be taken, for the purposes of
paragraph (5)(f) or (6)(h), to be 'registeted or 'required to be
registered on a day earlier than I July 2000.

6
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i

5 Subsection 75-11 (7) (heading)
Repeal the heading.

6 Subsection 75-11 (8)
Omit "Subsection (7)", substitute "Subsection (6) or (7)".

7 Subsection 75-11 (8)
Omit "subsection (7)", substitute "that subsection".

8 Section 75-13
After "for the supply'', insert "(whether or not the supply was for
consideration)".

9 After section 75-15
Insert:

75-16 Margins for supplies ofreal property acquired through
several acquisitions

(-)

(1) If:
(a) you make a 'taxable supply of 'real property under the
'margin scheme; and
(b) the interest, unit or lease in question is one that you acquired
through 2 or more acquisitions (partial acquisitions); and
(c) one of the following provisions (a margin provision) applies
in relation to such a partial acquisition, or would so apply if
the partial acquisition had been an acquisition of the whole of
the interest, uuit or lease:
(i) section 75-1 0;
(ii) subsection 75-11(1), (2), (2A), (2B), (3), (4), (5), (6) or
(7);
the margin provision applies, in working out the margin for the
supply you make, only to the extent that the supply is connected to
the partial acquisition.
(2) The application of a margin provision in relation to one of the
partial acquisitions does not prevent that margin provision or a
different margin provision applying in relation to another of the
partial acquisitions.
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10 At the end of section 75-22
Add:
(3) You have an increasing adjustment if:
(a) you make a 'taxable supply of 'real property tu1der the
'margin scheme; and
(b) an acquisition that you made of part of the interest, unit or
lease in question was made through a supply that was
'ineligible for the margin scheme because of paragraph
75-5(3)(e), (f) or (g); and
(c) the entity from whom you made the acquisition had been
entitled to an input tax credit for its acquisition.
(4) You have an increasing adjustment if:
(a) you make a 'taxable supply of'real property tu1der the
'margin scheme; and
(b) the acquisition that you made of the interest, unit or lease in
question:
(i) was made through a supply that was 'GST-free tu1der
Subdivision 38-J or Subdivision 38-0; or
(ii) was made through a supply (other than a taxable supply)
from your •associate without 'consideration and in the
course or furtherance of an 'enterprise that your
associate *carried on; or
(iii) was made from your associate but not by means of a
supply from your associate; and
(c) the entity from whom you acquired the interest, unit or lease:
(i) acquired part of the interest, unit or lease through a
supply that would have been 'ineligible for the margin
scheme if it had been a supply of the whole of the
interest, unit or lease; and
(ii) had been entitled to an input tax credit for its
acquisition; and
(iii) was 'registered or 'required to be registered, at the time
of your acquisition of the interest, unit or lease.

()

(l

(5) The amotu1t of the 'increasing adjustment tu1der subsection (3) or
(4) is an amotu1t equal to lfu of:
(a) if you choose to apply an 'approved valuation to work out the
amount-an approved valuation of the part of the interest,
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unit or lease referred to in paragraph (3)(b) or
subparagraph (4)(c)(i) as at the day on which the entity had
acquired it; or
(b) otherwise-the *consideration for the entity's acquisition of
that part of the interest, unit or lease.

11 At the end of section 165-5
Add:
Creating circumstances or states ofaffairs
(3) A *GST benefit that the avoider gets or got from a *scheme is not
taken, for the pmposes of paragraph (l)(b), to be attributable to a
choice, election, application or agreement of a kind referred to in
that paragraph if:
(a) the scheme, or part of the scheme, was entered into or carried
out for the sole or dominant pmpose of creating a
circumstance or state of affairs; and
(b) the existence of the circumstance or state of affairs is
necessary to enable the choice, election, application or
agreement to be made.

( J

12 Section 195-1 (definition of margin)
Omit "and 75-11", substitute", 75-!1 and 75-16".
13 Application
(1)

The amendments made by items 1 to 10 and 12 of this Schedule apply
in relation to supplies that are supplies of things that the supplier
acquired through a new supply to the supplier.

(2)

Division 75 of the A New Tax System (Goods and Services Tax) Act
1999 as in force immediately before the commencement of this
Schedule continues to apply in relation to supplies that are not supplies
of things that the supplier acquired through a new supply to the
supplier.

(3)

The amendment made by item 11 of this Schedule applies in relation to
choices, elections, applications and agreements made on or after the
commencement of this Schedule.

(4)

In this item:

(_:)
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new supply means a supply that:

(a) is made on or after the commencement of this Schedule; and
(b) is not made:
(i) under a written agreement entered into before that
commencement; or
(ii) pursuant to a right or option granted before that
commencement;
that specifies in writing the consideration, or a way of
working out the consideration, for the supply.

()
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Glossary
The following abbreviations and acronyms are used throughout this
explanatory memorandum.
Abbreviation

Dejinitio11

AD!s

authorised deposit-taking institutions

AEST

Australian Eastern Standard Time

AIFRS

Australian equivalents to International
Financial Reporting Standards

Commissioner

Commissioner of Taxation

Corporations Act

Corporations Act 2001

FBT

fringe benefits tax

FBTAA 1986

Fringe Benefits Tax Assessment Act 1986

GST

goods and services tax

GST Act

A New Tax System (Goods and Services Tax)
Act 1999

ITAA 1936

Income Tax Assessment Act 1936

ITAA 1997

Income Tax Assessment Act 1997

IWT

interest withholding tax

NAB case

National Australia Bank Ltd v PC of
T93 ATC4914
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Chapter1
GST and the sale of real propertyintegrity measure
Outline of chapter
1.1
Schedule 1 to this Bill amends the A New Tax System (Goods
and Services Tax) Act 1999 (GST Act) to maintain the integrity of the
goods and services tax (GST) tax base by ensuring that the interaction
between the margin scheme provisions (see paragraph 1.4) and the going
concern, farmland and associates provisions does not allow property sales
to be structured in a way that results in GST not applying to the value
added to real property on or after 1 July 2000 by an entity registered or
required to be registered for GST.
1.2

These amendments:
ensure that where the margin scheme is used after certain
GST-free or non-taxable supplies, the value added by the
registered entity which made that supply is included in
determining the GST subsequently payable under the margin
scheme;
• ensure that eligibility to use the margin scheme cannot be
reinstated by interposing a GST-free or non-taxable supply;
and

('!
.

J

confirm that the GST general anti-avoidance provisions can
apply to contrived arrangements entered into to avoid GST.

Context of amendments
1.3
GST is intended to be payable on the value added, including
capital appreciation, to real property on or after 1 July 2000 (the date that
GST co=enced) by an entity registered for GST.
1.4
For real property, special rules exist that allow taxpayers an
alternative means of calculating GST. These rules are known as the
margin scheme.

11
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1.5
As a result, under the GST Act, registered businesses can
calculate GST payable on supplies of new residential property or
commercial property under the basic rules (GST is 1/llth of the
GST-inclusive price) or, subject to certain conditions, under the margin
scheme (GST is 1/llth of the margin).
1.6
The margin scheme was designed to ensure that GST is payable
only on the incremental value added to land by each registered party in a
series of transactions. The margin scheme is generally used for new
residential property developments.
1. 7
Under the margin scheme GST is generally payable only on the
value added to property on or after 1 July 2000. It levies GST only on the
margin by which the value of the property increases each time it is sold by
a registered entity on or after 1 July 2000.
1.8
Ordinarily, the margin is calculated as the difference between
the sale price of the property, and the consideration paid for its
acquisition. However, where the property was acquired before
1 July 2000, an approved valuation as at 1 July 2000 may be used. This
ensures that the property's value prior to the introduction of the GST is
not taxed.
1.9
Purchasers of real property supplied under the margin scheme
are not entitled to claim input tax credits for GST remitted by the supplier.
This ensures that each registered supplier in a series of transactions remits
the GST applicable to the value added by them. To ensure that the full
amount of GST is payable, the margin scheme does not apply where the
property has been acquired under the basic rules for the calculation of tax
payable, as an input tax credit would generally have been claimed on the
purchase of the property (and GST would effectively not have been
collected).

(._)

1.10
However, an entity that would otherwise be prevented from
applying the margin scheme, on the basis that it acquired the property as a
taxable supply under the basic rules, can reinstate eligibility for the
margin scheme by interposing certain GST-free or non-taxable supplies
prior to selling the property under the margin scheme.
1.11
This arises generally where property has been acquired as a
GST-free or non-taxable supply and the margin scheme is available to
calculate the GST payable on a subsequent supply of the property. In
these circumstances there is no requirement to take into account whether
the sale before the GST-free or non-taxable supply would have been
eligible for the margin scheme.

12
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1.12
These amendments aim to ensure that an otherwise ineligible
supply cannot become 're-eligible' for supply under the margin scheme as
a result of interposing certain GST-free or non-taxable supplies.
1.13
The interaction ofthe margin scheme provisions (Division 75)
of the GST Act with certain other provisions- such as the going concern
(Subdivision 38-J) and farmland (Subdivision 38-0) provisions- has
resulted in GST not being applied to the full margin of value added to real
property within the GST system. Sirullarly, GST is not calculated on the
full margin of value added when real property has been acquired from an
associate for no consideration.

( I

1.14
This occurs because, under the margin scheme provisions, GST
is only paid on the value added by the supplier of a taxable supply of real
property. However, real property may be acquired GST-free tinder the
going concern or farmland provisions, or acquired from a registered
associate without consideration. When it is later sold under the margin
scheme, GST would not have been applied to the full value added while
the property was in the GST system.
1.15
The GST-freetreatment assigned to going concerns
(under section 38-325) and farmland (under section 38-480) is not
granted with a view to removing value added by the supplier from the
tax base. Rather it is to relieve the recipient of the burden of obtaiulng
additional funds to cover the GST included in the price of a going
concern, when ordinarily they would be able to claim an input tax credit.

( j

1.16
However, where such a GST-free supply includes real property
that is later sold under the margin scheme, the effect is that the value
added to the real property before the GST-free supply is excluded for GST
purposes. This is contrary to the policy intent that GST be collected on
the value added to real property by registered owners on or after
1 JUly 2000. This deficiency arises irrespective of whether an entity is
motivated by a desire to avoid tax.
1.1 7
These amendments aim to ensure the appropriate amount of
GST is collected on supplies of real property consistent with the policy
intent ofthe GST system.
1.18
These amendments will also remove an unintended outcome that
was created by the Tax Laws Amendment (2005 Measures No. 2)
Act 2005. A techulcal deficiency in this amendment allowed an entity to
eliminate or substantially reduce the amount of GST payable on a sale of
real property it intended to make to a third party, by first supplying the
property to a registered associate for no consideration. This supply would
not attract any GST. The associated entity would then supply the property
to a third party under the margin scheme, paying GST on a margin that
13
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would be much less than the margin that the original entity would have
faced.
1.19
The general anti-avoidance provisions in the GST law provide
the Commissioner of Taxation (Commissioner) with broad powers to ·
cancel GST benefits that arise from contrived schemes.
1.20
The GST general anti-avoidance provisions may only operate if
the GST benefit obtained from a scheme is not attributable to the making
of a choice, election, application or agreement that is expressly provided
by the GST law. These amendments will ensure that a GST benefit is not
attributable to the making of a choice, election, application or agreement
if the scheme was entered into for the sole or dominant purpose of
creating a circumstance or state of affairs necessary to enable the choice,
election, application or agreement to be made.
1.21
This measure will apply prospectively so that arrangements
already entered into will not be impacted.

Summary of new law
1.22
Schedule 1 ensures that a supply that is ineligible for the margin
scheme continues to be ineligible for the margin scheme after it is
supplied as part of a GST-free sale of a going concern, as GST-free
fannland, or it is supplied to a registered associate for no consideration.
This is achieved by specifying that a supply is ineligible for the
1.23
margin scheme if the previous supplier acquired the entire interest through
a taxable supply on which the GST was worked out without applying the
margin scheme. This limited eligibility applies to supplies that are
supplies of things that the supplier acquired through a new supply to the
supplier.

·._ )'

(

1.24
This Schedule also provides that where real property is acquired
GST-free as part of a going concern, GST-free fannland, or from a
registered associate for no consideration, the calculation of GST on the
subsequent sale of that property under the margin scheme should also
account for the value added by the previous owner. The new calculation
rules apply to supplies that are supplies of things that the supplier acquired
through a new supply to the supplier.
1.25
New supplies are supplies made on or after the commencement
of this Bill and are not made under a written agreement entered into
before commencement or pursuant to a right or option granted before
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I

)

GST and the sale ofreal property- integrity measure

commencement, where consideration or a way of working out the
consideration is specified.
1.26
Finally, this Schedule amends the GST general anti-avoidance
provisions to avoid any doubt that those provisions can apply to schemes
that were entered into with the sole or dominant purpose of creating a
circumstance or state of affairs that enable a choice, election application
or agreement to be made that gives rise to a GST benefit.
1.27
This provision brings the GST general anti-avoidance provisions
into line with similar provisions for income tax. These amendments apply
to a choice, election, application or agreement made on or after the
commencement of this Bill.
i

Comparison of key features of new law and current law
New law

Current law

A supply of real property continues to
be ineligible for the margin scheme if
the previous supplier acquired the
entire interest through a supply that
was ineligible for the margin scheme.

Eligibility to sell a property under the
margin scheme can be reinstated by
interposing a GSTcfree supply of a
going concern or fannland or a
supply from an associate for no
consideration prior to selling the
property under the margin scheme.

A registered entity that supplies real
A registered entity that supplies real
property in the course or furtherance
property as part of a GST-free going
of its enterprise, as part of a GST-free concern, as GST-free fannland, or as
going concern, as GST-free fannland, a non-taxable supply to a registered
associate for no consideration does
or as a non-taxable supply to a
registered associate for no
not pay GST on its value added. If
consideration does not pay GST on its the entity that acquires the real
value added. However, if the entity
property later sells it under the
that acquires the real property later
margin scheme, it only pays GST on
sells it under the margin scheme, it
its own value added in these
pays GST both on its owu value
circumstances. The value added by
added, and the value added to the
the entity from which it acquired the
property by the registered entity from property is not taxed.
which it acquired the property.
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New law

A GST benefit is not attributable to
the making of a choice, election,
application or agreement if the
scheme was entered into for the sole
or dominant purpose of creating a
circumstance or state of affairs
necessary to enable the choice,
election, application or agreement to
be made.

Current law

Tbe GST general anti-avoidance
provisions may only operate iftbe
GST benefit obtained from a scheme
is not attributable to tbe making of a
choice, election, application or
agreement tbat is expressly provided
by the GST law.

Detailed explanation of new law
···.

1.28
GST cannot be minimised by interposing certain GST-free or
non-taxable supplies prior to a sale under the margin scheme. It is
necessary to look through certain GST-free sales or non-taxable supplies
when determining how to apply the margin scheme.
Eligibility for the margin scheme

1.29
A supply is ineligible for the margin scheme if it was purchased
under the basic rules (ie, not using the margin scheme). This is because
the purchaser would already have been entitled to claim an input tax
credit, and should not be entitled to further relief under the margin
scheme. This principle should apply whether or not there has been an
interposed GST-free sale or non-taxable supply (of the kind to which
these amendments apply).
1.30
A supply of real property that would have been ineligible for the
margin scheme, cannot become re-eligible for the margin scheme because
it was acquired as part of a GST-free going concern or as GST-free
fannland or from. an associate for no consideration. {Schedule 1, Item 2]
1.31
This reflects the same treatment that applies to real property that
has been inherited from a deceased person (paragraph 75-5(3)(b) of the
GST Act), supplied from a member of a GST group (paragraph 75-5(3)(c)
of the GST Act) or from a joint venture partner (paragraph 75-5(3)(d) of
the GST Act). However, one main difference between the new eligibility
provisions and the current provisions is that the new provisions only
require an entity to look back through one transaction to detennine
eligibility.
1.32
It is recognised that limiting the look through test to detennine
eligibility to the preceding acquisition may enable eligibility for the
margin scheme to be reinstated in instances where a sale of property made
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under the basic rules is followed by two or more interposed GST-free
sales of a going concern or farmland or two or more interposed sales from
an associate for no consideration. However, limiting the requirement to
look through one transaction seeks to achieve a balance between the risks
to revenue and the complexity and compliance costs that would be
involved in tracing back through a number of transactions between
unrelated parties.
1.33
The general anti-avoidance provisions may be applied to
contrived arrangements that seek to benefit from the opportunity to
reinstate eligibility for the margin scheme by, for example, artificially
interposing two or more GST-free sales before a supply under the margin
scheme.
(- i

1.34
It is also recognised that an acquisition from an associate
may not be by means of a supply, for example, some acquisitions
by government entities may be made without a supply.
New subsection 75-5(3A) specifies that the requirements in
subparagraphs 75-5(g)(iii) and (iv) will not apply where the acquisition
by .an associate for no consideration is not by means of a supply. This
means that new paragraph 75-5(3)(g) will also apply where proparty
is acquired for no consideration from an associate regardless of whether
the associate makes a supply. {Schedule 1, item 3/
Example 1.1: Ineligibility for the margin scheme following supply of
going concern
A is registered for GST, and held vacant land before I July 2000. A
sells the property to B, a property developer who is also registered for
GST. This sale is made under the basic rules. A and B do not use the
margin scheme, because B wishes to be eligible to claim an input tax
credit on the purchase.

()

B begins construction of a unit complex on the vacant land. Before
completing construction, B sells the partly constructed unit
development to C, along with the necessary arrangements for C to
carry on its construction. B and C have agreed that this is a supply of a
going concern. Therefore B does not remit GST, nor is C entitled to an
input tax credit.
C finishes the development, and sells a unit to D, who is a private
individual not registered for GST. This is a taxable supply of new
residential prerulses. C cannot make the sale to D under the margin
scheme, because B acquired the property under the basic rules, and
would therefore also have been ineligible to apply the margin scheme.
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Example 1.2: Ineligibility for the margin scheme following supply to
a registered associate for no consideration
Kit Holdings is registered for GST. It acquires land in Sandy Bay
under the basic rules. Later, Kit Holdings transfers the land for no
consideration to an associated company, Kit Homes. When Kit Homes
sells the land, it will be ineligible to use the margin scheme.
Alternatively, if Kit Holdings had acquired the land under the margin
scheme, then the GST payable on the sale by Kit Homes could have
been calculated under the basic rules or under the margin scheme.

Eligibility and partial supplies
!.

)

1.35
Under existing subsection 75-5(2), where real property is
acquired partly through a supply that is ineligible for the margin scheme,
and partly through a supply that is eligible for the margin scheme, the
margin scheme can be used for the subsequent supply. However, in these
circumstances, the existing section 75-22 requires an increasing
adjustment, reflecting the input tax credit entitlement for that part of the
acquisition that is ineligible for the margin scheme.
1.36
Subsection 75-22(1) does not apply in relation to the scenarios
described in new paragraphs 75-5(3)(e) to (g) as the supplier in these
circumstances is not entitled to an input tax credit for the acquisition.
Instead, it is the previous supplier that had the input tax credit entitlement.
1.37
Similarly, subsection 75-22(1) does not apply where property is
supplied GST-free as part of a going concern or GST-free fannland or as a
non-taxable supply to a registered associate for no consideration, where
the entity making the GST-free or non-taxable supply acquired part of the
property through a supply that was ineligible for the margin scheme.
1.38
For an increasing adjustment to apply in these circumstances,
new subsections 75-22(3) and (4) have been inserted. /Schedule 1, item 10]
1.39
New subsection 75-22(5) specifies the amount of the increasing
adjustment. In recognition that there may be difficulties for the supplier
in obtaining the information to determine the input tax credits to which the
previous supplier was entitled, the provision allows an adjustment to be
calculated using an approved valuation.
1.40
Where an entity chooses to use an approved valuation, the
amount of the increasing adjustment is equal to 1/11 th of an approved
valuation of the part of the real property that either, was ineligible for the
margin scheme, or would have been ineligible for the margin scheme at
the thne of the previous supplier's acquisition. Alternatively, the
19
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increasing adjustment will be !II 1th of the consideration provided by the
previous supplier to acquire that part of the real property. [Schedule 1,
item10j

Calculating the margin for a supply of real property after certain GST-free
or non-taxable supplies

1.41
Where property has been supplied GST-free as part of a going
concern, as GST-free fannland, or as a non-taxable supply to a registered
associate for no consideration, the entity making the GST-free or
non-taxable supply does not have a GST liability for the value they have
added to the property. Instead, the calculation of the margin on a
subsequent sale of such properties under the margin scheme only takes
into account the value added by the supplier under the margin scheme.

(

1.42
The approach is to look through the prior GST-free sale or
non-taxable supply in order to calculate the margin for supplies of
property under the margin scheme. The margin is based on the
consideration paid by the previous entity for their acquisition, or on a
valuation of the property when the previous entity acquired the property
or first become registered on or after 1 July 2000. In this way, the overall
GST liability cannot be reduced by resetting the margin by way of a
GST-free supply or a non-taxable supply to a registered associate for no
consideration. [Schedule 1, item 4}
I .43
As stated, a valuation of a property may be required in order to
calculate the margin. In particular, where an entity acquired land before
1 July 2000 and was required to be registered for GST at the
commencement ofGST, a 1 July 2000 valuation applies for the purposes
of determining the margin.
I .44
Where an entity acquired real property on or after I July 2000
and was registered at the time of acquisition, a valuation of the property at
the time of acquisition or the consideration for the acquisition may be
used for the purposes of determining the margin.

('I

1.45
Where real property is acquired by an entity on or after
1 July 2000 and the entity was not registered or required to be registered
for GST at the time of acquisition, the value of the property at the time
that the entity is first registered or required to be registered applies for the
purposes of determining the margin.
1.46
New subsection 75-11(6A) recognises that an acquisition from
an associate may not be by means of a supply, for example some
acquisitions by government entities may be made without a supply.

20
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Example 1.3: Calculation of the margin following a GST-free sale
A is registered for GST, and held land before 1 July 2000 valued at
$110,000. A sells the land to B for $165,000. The margin scheme is
applied to this sale. A's GST liability is based on A's value added.
B begins operating an enterprise of construction and sale of a unit
complex, and later sells the construction site as part of a going concern
to C. Because B and C agree to treat the supply as a GST-free going
concern, B pays no GST on the sale price of$440,000 for the site.

,.~.

'

By interposing a GST-free sale, the tax on B's value added becomes
payable on C's sale. This potential tax liability was contemplated by
the parties when they negotiated the GST-free sale price. At the time
of the GST-free sale, C could ensure that the necessary documentation
evidencing B 's acquisition price of the real property was obtained.
C completes the construction and sells it to D for $495,000, applying
the margin scheme. In calculating the margin for the sale, C subtracts
B's acquisition price of$165,000 from C's fmal sale price of
$495,000. This results in a margin of$330,000 for this supply. C pays
$30,000 in GST to the Australian Taxation Office.
This is equivalent to the outcome that would have been obtained had B
sold the property to C under the margin scheme. In this case B would
have paid GST of$25,000, based onB's margin of$275,000
($440,000 - $165,000). C would have paid $5,000 GST, based on
C's margin of $55,000 ($495,000 - $440,000). The tota!GST
collection from B and C would still have been $30,000.

(

)
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Example 1.4: Calculation of the margin following supply to a
registered associate for uo consideration
A is registered for GST, and held land before I July 2000 valued at
$110,000. A begins construction of a unit complex on the land. The
property is transferred to its associate B, for no consideration. A is not
liable to pay any GST on the transfer because B is registered for GST
and acquires the property solely for a creditable purpose. The market
value of the property at the time of the transfer is $440,000.

()

B completes construction, and sells new residential premises to C for
$495,000, under the margin scheme. The margin for this sale
includes the value added by B of$55,000 ($495,000 - $440,000) as
well as the value added by A on or after I July 2000 of $330,000
($440,000 - $110,000). The total margin is therefore $385,000
($495,000 - $110,000), upon which $35,000 GST is payable.
This is equivalent to the outcome that would have been obtained bad A
sold the property to B under the margin scheme for its market value of
$440,000. In this case A would have paid GST of $30,000, being
1/11 th of A's value added of $330,000. B would then have paid only
$5,000 GST based on B's value added of$55,000. The total GST
collection would still have been $35,000.
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Example 1.5: GST-frec farmland
Jack is a farmer who is registered for GST. Jack owned property near
Bendigo valued at $440,000 on 1 July 2000. Jack farms sheep on this
land until2010, when he sells the land to Toby for $550,000, another
farmer who is registered for GST. Because Toby intends that a
fanning business be canied on, on the land Jack's supply to Toby is
GST-free.
Toby is later approached by a developer that offers to buy the land in
order to build residential premises. If Toby sells the property under the
margin scheme, the margin would be the difference between the sale
price and the value of the property as at 1 July 2000. Toby would have
to remit GST on this margin, but the purchaser would not be entitled to
an input tax credit.
( }

Example 1.6: Land acquired on or after 1 July 2000 by an
unregistered entity, that later becomes registered for GST
Land is acquired in 2002 by an unregistered entity. In 2010, the entity
becomes registered for GST. In 2012, the property is supplied as
GST-free farmiand, then later sold under the margin scheme. The
margin for the later sale is based on an approved valuation or the
GST-inclusive market value of the property when the entity became
registered in 2010, not the consideration paid for the property in 2002.

Supplies between associates for no consideration
1.47
Division 75 applies to the sale of a freehold interest in land, a
stratum unit or granting or selling a long term lease. As a result; under the
current law, Division 75 does not apply in relation to supplies between
associates for no consideration.
(

)

1.48
To ensure that Division 75 can apply, new subsection 75-5(1B)
specifies that a supply of real property to an entity who is your associate is
tilken to be a sale to your associate whether or not the supply is for
consideration, [Schedule 1, Item 1]
1.49
Existing section 75-13 applies in relation to working out the
margin for a supply to an associate. A consequential amendment is made
to section 75-13 to ensure that it applies where there is a supply between
associates for no consideration. [Schedule 1, Item BJ

Calculating the margin for the supply of real property acquired through
several acquisitions
1.50
There may be circumstances where more than one of the
following provisions applies to the calculation of the margin for the
25
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taxable supply of real property; section 75-10 and subsections 75-11{1)
to (7). This may occur where there have been several acquisitions of real
property which may later be combined or amalgamated.
1.51
New section 75-16 specifies that where real property bas been
acquired through two or more acquisitions (partial iwquisitions) the
calculation of the margin under a particular provision is determined only
to the extent that the supply is connected to the partial acquisition.
[Schedflle 1, item 9]

Example 1.7: The margin for supply of real property acquired
through several acquisitions
Bob acquired an interest as a GST-free supply of farmland. Bob
acquired a second interest from an unregistered vender. The two
interests are merged as part of a development and sold under the
margin scheme.

I' I

Section 75-16 provides that the calculation of the margh1 under
subsection 75-11(5) should only apply to the extent that the interest
was acquired pursuant to the GST-free supply offarmland.

GST general anti-avoidance provisions

1.52
The general anti-avoidance provisions in Division 165 of the
GST Act apply to artificial or contrived schemes that are entered into or
carried out for the sole or dominant purpose of getting a GST benefit.
Through entering into or carrying out a scheme, an entity may create a
circumstance or state of affairs that is necessary to make a choice,
election, application or agreement allowed under the GST Act. In this
case, the GST benefit is not attributable to the choice, election, application
or agreement.
( J

1.53
In particnlar, the provisions of this Schedule apply to tax the
value added to real property by looking back through certain GST-fi·ee or
non-taxable supplies. However, in order to minimize complexity and
record-keeping requirements for taxpayers, the taxpayer is required only
to look back through one GST-free sale or non-taxable supply.
Taxpayers attempting to circumvent these provisions by contriving a
string of GST-free sales may be subject to the application of the GST
anti-avoidance provisions.
1.54
The reduction in the margin that arises because of the
interposition of a GST-free or non-taxable supply is not attributable to, for
instance, the agreement to apply the margin scheme or that a supply is a
supply of a going concern, but rather to the overall arrangement, including
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the interposing of the intermediate supply, of which the choice or
agreement is but one part.
1.55
Part IVA of the Income Tax Assessment Act 1936 (ITAA 1936),
subparagraph 177C(2)(a)(ii) provides:
' ... the scheme was not entered into or carried out by any person for the
purpose of creating any circumstance or state of affairs the existence of
which is necessary to enable the declaration, agreement, election,
selection, choice, notice or option to be made, given or exercised, as
the case may be ... '.

1.56
For the avoidance of doubt, new subsection 165-5(3)
introduces into the GST Act a concept that is already found in
subparagraph 177C(2)(a)(ii) of the ITAA 1936, so that if a GST benefit is
attributable to the making of a choice, election, application or agreement,
then consideration needs to be given to the purpose of creating any
circumstance or state of affairs which enable such a choice, election,
application or agreement. [Schedule I, item 11]
1.57
This exception is not limited to schemes involving real property
and the margin scheme and applies to other schemes to which the GST
general anti-avoidance provisions may apply.
1.58
Division 165 is intended to apply to artificial or contrived
schemes and not, for example, where parties merely take advantage of
concessions, such as the margin scheme and grouping provisions in
accordance with the objects of the provision.
Example 1.8: When Division 165 will not nppiy

A vendor and purchaser initially instruct their solicitors to draft a
contract of sale for a taxable supply. Prior to the contract being
executed the parties instruct their solicitors to amend the contract to
reflect their agreement that the supply is of a going concern.
In amending the contract, the parties have not entered into an artificial

or contrived arrangement to obtain an unintended benefit contrary to
the object of the GST Act. They have merely taken advantage of the
concession for a supply of a going concern. There is no additional
benefit involved. Thus Division 165 does not apply.
1.59
However, where entities take steps to create a.circwnstance
where a statutory choice may be exercised, as part of an artificial or
contrived scheme to defeat the object ofthe GST Act or particular
provisions of the Act- such as schemes that seek to use multiple
applications of the going concern concession to avoid GST on the value
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added by registered entities- tbe new provision may be relevant to the
application ofDivision 165.
1.60
This new provision requires a conclusion to be drawn as to the
purpose of creating the requisite circumstance or state of affairs consistent
with tbe exception contained in Part IVA ofthe ITAA 1936. The purpose
must be the sole or dominant purpose. This standard limits the potential
application of the provision to tbose arrangements tbat are artificial or
contrived in nature. [Sciledule 1, item 11/
Example 1.9: A string of going concern sales
A is registered for GST and acquires real property on I July 2008 for
$660,000. The property is acquired under the margin scheme. A
partly completes a residential development on the property. On
17 June 2009 the market value of the property is $3.3 million. If A
were to sell this property under the margin scheme at its market value
of $3.3 .million, the GST payable would be $240,000, based on A's
margin of$2.64 .million.

-

( !

Instead, A transfers the property to B, as part of a GST-free going
concern for $3.3 million. If B were to sell the property under the
margin scheme for the same amount, the GST payable would still be
$240,000, as B is also required to account for the value added prior to
A's supply as a GST-free going concern.
A has arranged with B to transfer the property back to them on
18 June 2009. The property is still valued at $3.3 million. However, A
is later able to sell the property to C under the margin scheme for
$3.4 million. Because A had acquired the property fromB as part of a
GST-free going concern, A calculates the margin based on the
difference between the final sale price ($3.4 million) and B's
acquisition cost ($3 .3 million). However, A is not required to look
back further, hence A's original margin of$2.64 million is not taxed.

-\

( -·'

This transaction is brought to the attention of the Commissioner, who
seeks to apply the GST general anti-avoidance provisions. Although
the agreement to make a GST-free supply of a going concern is
expressly provided for by Subdivision 38-J of the GST Act, this does
not mean that any GST benefit received by A was attributable to the
agreement, because the agreement was but one step in the arrangement.
Also, under the amendments, the exclusion ofGST benefits
attributable to agreements provided for under the Act does not apply as
the creation of the circumstances or state of affairs was for the pUipose
of enabling the agreement to be mede.
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Application and transitional provisions
1.61
The amendments to Division 75 relating to eligibility to apply
the margin scheme and dealing with the calculation of the margin for a
sale under the margin scheme apply in relation to supplies that are
supplies of things that the supplier acquired through a new supply to the
supplier. New supplies are supplies made on or after the commencement
of this Bill and are not made under a written agreement entered into
before commencement or pursuant to a right or option granted before
commencement, where consideration or a way of working out the
consideration is specified.

i )

1.62
If a supply is made under a written agreement prior to the
commencement of this Schedule, the supply of real property under that
written agreement is not affected. This means that where parties have
already entered into a written agreement that specifically identifies the
supply and identifies the consideration in money or a way of working out
the consideration in money for the supply of real property, the law as it
stood prior to these amendments continues to stand.
1.63
The new rules apply only to parties entering into written
agreements on or after the commencement of this Bill. This ensures that
when negotiating the terms of a supply of real property, the parties have
the opportunity to negotiate the contract price based on any potential
liability under these provisions, and have the opportunity to obtain
evidence of consideration paid or relevant valuations.
1.64
The sale of a property that was acquired as part of a going
concern, or from an associate, prior to the date of commencement will be
subject to the existing rules. This is illustrated in Diagram 1.1.

(.)
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Diagram 1.1: Application of Schedule 1 to the calculation ofthe
margin

'

Commencement
on Royal Assent

All prior supplies are unaffected by the amendment

A purchases
property

B sells

A sells to Bas
part of a
GST -free going

property :
under margin·:

concern

scheme

B's sale is not affected as the
GST-free acquisition preceded
commencement

A purchases
property

B sells
property

AsellstoBas
part of a
GST-free going

under margin

concern

scheme

B's sale is affected as the
GST-free acquisition occurred
after commencement
0

A purchases
property

: A sells to Bas
:
part of a
: GST-free going
concern

B sells
property

under margin
scheme

IfB had purchased the property from A under a written agreement
entered into before co=encement, that specified in writing the
consideration or a way of working out the consideration, the existing
rules would apply. IfB had similarly purchased the property from A
under a right or option granted, that specified in writing the
consideration or a way of working out the consideration for the supply
before co=encement, the existing rules would apply..

1.65
The amendments to the GST anti-avoidance provisions apply to
a choice, election, application or agreement made on or after the
commencement of this Bill. [Schedule 1, item 13/
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Consequential amendments
1.66
There are also amendments reorganising assorted headings,
notes and other things that need to be removed or changed because of the
introduction of the new provisions. [Sched1de 1, Items 5to 7 alld ltem12]
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(l

(ii) the entity was registered or required to be registered, at
the time of the acquisition;
(iii) the entity had acquired the entire interest, unit or lease
through a taxable supply on which the GST was worked
out without applying the margin scheme; or
(g) it is a supply in relation to which all of the following apply:
(i) you acquired the interest, unit or lease from an entity
who was your 'associate, and who was registered or
required to be registered, at the time of the acquisition;
(ii) the acquisition from your associate was without
'consideration;
(iii) the supply by your associate was not a taxable supply;
(iv) your associate made the supply in the course or
furtherance of an 'enterprise that your associate* carried
on;
(v) your associate had acquired the entire interest, unit or
lease through a taxable supply on which the GST was
worked out without applying the margin scheme.

(3A) Subparagraphs (3)(g)(iii) and (iv) do not apply if the acquisition
from your 'associate was not by means of a supply by your
associate.
(4) A reference in paragraph (3)(b), (c) or (d) to a supply that was
ineligible for the margin scheme is a reference to a supply:
(a) that was ineligible for the margin scheme because of one or
more previous applications of subsection (3); or
(b) that would have l:ieen ineligible for the margin scheme for
that reason if subsection (3) had been in force at all relevant
times.

75-10 The amount of GST on taxable supplies
( i
··~

(1) If a 'taxable supply of 'real property is under the 'margin scheme,
the amount of GST on the supply is lfr 1 of the 'margin for the
supply.

'To fmd definitions of asterisked terms, see the Dictionary, starting at section 195-1.
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Section 75-10
(2) Subject to subsection (3) and section 75-11, the margin for the
supply is the amount by which the 'consideration for the supply
exceeds the consideration for your acquisition of the interest, unit
or lease in question.
(3) Subject to section 75-11, if:

(a) the circumstances specified in an item in the second colunm
of the table in this subsection apply to the supply; and
(b) an 'approved valuation of the freehold interest, *stratum unit
or 'long-term lease, as at the day specified in the
corresponding item in the third colunm of the table, has been
made;
the margin for the supply is the amount by which the
'consideration for the supply exceeds that valuation of the interest,
unit or lease.
Use of valuations to work out margins
Item

When valuations may be used

Days when
valuations are
to be made
I July2000

2

The supplier acquired the interest, unlt
or lease before 1 July 2000, and items 2,
3 and 4 do llOt a 1 .
The supplier acquired the interest, unit
or lease before I July 2000, but does not
become •registered or *required to be
registered until after 1 July2000.

The date of
effect of your
registration, or
the day on
which you
applied for
registration (if it
is earlier

()

'To find deftnitions of asterisked terms, see the Dictionary, starting at section 195-1.
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Use of valuations to work out margins
When valuations may be used
Item

2A

.

~

1. .I'

3

The supplier acquired the interes4 unit
or lease on or after 1 July 2000, but the
supply to the supplier:
(a) was *GST-ftee under subsection
38-445(1A); and
(b) related to a supply before !"July
2000, by way oflease, that would
have been GST-free under
section 3 8-450 had it been made on
or after I July 2000 .
The supplier is *registered or *required
to be registered and has held the interest,
unit or lease since before 1 July 2000,
and there were improvements on the
land or premises in question as at 1 July

Days when
valuations are
to be made
I July 2000

I July 2000

2000.

4

The supplier is the Commonwealth, a
State or a Territory and has held the
interest, unit or lease since before 1 July
2000, and there were no hnprovements
on the land or premises in question as at
1 Jul 2000.

The day on
which the
*taxable supply
takes place

(3A) If:
(a) the circumstances specified in item 4 in the second column of
the table in subsection (3) apply to the supply; and
(b) there are improvements on the land or premises in question
on the day on which the *taxable supply takes place;
the valuation is to be made as if there are no improvements on the
land or premises on that day.
( 4) This section has effect despite section 9-70 (which is about the
amount ofGST on taxable supplies).
Note:

Section 9-90 (rounding of amounts ofGST) can apply to amounts of

GST worked out using this section.

*To find definitions of asterisked terms, see the Dictionary, starting at section 195-1.
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75-11 Margins for supplies of real property in particular
circtunstances
Margin for supply ofreal property acquiredfromfel/ow member of
GSTgroup
(1) If:

(a) you acquired the interest, unit or lease in question at a time
when both you and the entity from whom you acquired it
were 'members of the same 'GST group; and
(b) on or after 1 July 2000, there has been a supply (an earlier
supply) of the interest, unit or lease that occurred at a time
when the supplier was not a member of the GST group; and
(ba) the 'recipient was at that time, or subsequently became, a
member of the GST group;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(c) the consideration for the last such earlier supply, if the
supplier and the recipient were not 'associates at that time; or
(d) the *GST inclusive market value of the interest, unit or lease
at that time, if the 2 entities were associates at that time.
(2) If:
(a) you acquired the interest, unit or lease in question at a time
when both you and the entity from whom you acquired it
were *members of the same *GST group; and
(b) subsection (1) does not apply;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds an 'approved valuation of the
interest, unit or lease as at 1 July 2000.
Margin for supply ofreal property acquired from joint venture
operator ofa GSTjoint venture
·

-

( )

(2A) If:
(a) you acquired the interest, unit or lease in question at a time
when you were a *participant in a 'GST joint venture and the
entity from whom you acqtlired it was the 'joint venture
operator of the joint venture; and
*To fmd definitions of asterisked tenns, see the Dictionary, starting at section !95-1.
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(

.

(b) you acquired the interest, unit or lease for consumption, use
or supply in the course of activities for which the joint
venture was entered into; and
(c) on or after 1 July 2000, there has been a supply (an earlier
supply) of the interest, unit or lease to the entity from whom
you acquired it (whether or not that entity was the joint
venture operator of the joint venture at the time of that
acquisition);
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(d) the consideration for the last such earlier supply, if the
supplier and the 'recipient were not 'associates at the time of
the earlier supply; or
(e) the 'GST inclusive market value of the interest, unit or lease
at that time, if the 2 entities were associates at that time.
(2B) If:
(a) you acquired the interest, unit or lease in question at a time
when you were a 'participant in a 'GST joint venture and the
entity from whom you acquired it was the 'joint venture
operator of the joint venture; and
(b) you acquired the interest, unit or lease for consumption, use
or supply in the course of activities for which the joint
venture was entered into; and
(c) subsection (2A) does not apply;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds an 'approved valuation of the
interest, unit or lease as at I July 2000.

Margin for supply ofreal property acquiredfrom deceased estate

()

(3) If:
(a) you acquired the interest, unit or lease in question by
'inheriting it; and
(b) none of subsections (1) to (2B) applies; and
(c) the entity from whom you inherited the interest, unit or lease
(the decease<l) acquired it before I July 2000;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
'To find definitions ofasterisked terms, see the Dictionary, starting at section 195-1.
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II

Section 75-11

I

(ca) if you know what was the consideration for the supply of the
interest, unit or lease to the deceased and you choose to use
that consideration to work out the margin for the supplythat consideration; or
(d) if paragraph (ca) does not apply and, immediately before the
time at which you inherited the interest, unit or lease, the
deceased was neither 'registered nor 'required to be
registered-an 'approved valuation of the interest, unit or
lease as at the latest of:
(i) 1 July 2000; or
(ii) the day on which you inherited the interest, unit or
lease; or
(iii) the frrst day on which you registered or were required to
be registered; or
(e) if paragraph (ca) does not apply and, immediately before the
time at which you inherited the interest, unit or lease, the
deceased was registered or required to be registered-an
approved valuation of the interest, unit or lease as at the later
of:
(i) !July 2000; or
(ii) the first day on which the deceased registered or was
required to be registered.

i
!

(4) If:
(a) you acquired the interest, unit or lease in question by
'inheriting it; and
(b) none of subsections (1) to (2B) applies; and
(c) the entity from whom you inherited the interest, unit or lease
(the deceasetl) acquired it on or after 1 July 2000;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(d) if you know what was the consideration for the supply of the
interest, unit or lease to the deceased and you choose to use
that consideration to work out the margin for the supplythat consideration; or
(e) if paragraph (d) does not apply-an 'approved valuation of
the interest, unit or lease as at the day on which the deceased
acquired it.

()

'To find definitions ofasterisked terms, see the Dictionary, starting at section 195-l.
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Margin for supply of real property acquired as a GSTfree going
concern or as GST-free farm land

(

.>

(

..
\

(5) If:
(a) you acquired the interest, unit or lease in question from an
entity as, or as part of:
(i) a 'supply of a going concern to you that was 'GST-free
under Subdivision 38-J; or
(ii) a supply to you that was GST-free under
Subdivision 38-0; and
(b) the entity was 'registered or 'required to be registered, at the
time of the acquisition; and
(c) none of subsections(!) to (4) applies;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(d) if that entity had acquired the interest, unit or lease before
I July 2000 and on that day was registered or requdred to be
registered:
(i) if you choose to apply an 'approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at 1 Judy 2000; or
(ii) if subparagraph (i) does not apply-the 'GST inclusive
market value of the interest, unit or lease as at 1 July
2000; or
(e) if that entity had acqudred the interest, unit or!ease on or
after I July 2000 and had been registered or requdred to be
registered at the time of the acquisition:
(i) if the entity's acquisition was for consideration and you
choose to apply an approved valuation to work out the
margin for the supply-an approved valuation of the
interest, unit or lease as at the day on which the entity
had acquired it; or
(ii) if the entity's acqudsition was for consideration and
subparagraph (i) does not apply-that consideration; or
(iii) ifthe entity's acqudsition was without considerationthe GST inclusive market value of the interest, unit or
lease as at the time of the acquisition; or

'To fmd definitions ofasterisked tenns, see the Dictionary, starting at section 195-1.
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(f) if that entity had not been registered or required to be
registered at the time of the entity's acquisition of the
interest, unit or lease (and paragraph (d) does not apply):
(i) if you choose to apply an approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at the first day on which the
entity was registered or required to be registered; or
(ii) if subparagraph (i) does not apply-the GST inclusive
market value of the interest, unit or lease as at that day.
Margin for supply of real property acquired from associate
(6) If.

(a) you acqnired the interest, unit or lease in question from an
entity who was your 'associate, and who was 'registered or
*required to be registered, at the time of the acquisition; and
(b) the acquisition from your associate was without
'consideration; and
(c) the supply by your associate was not a 'taxable supply; and
(d) your associate made the supply in the course or furtherance
of an 'enterprise that your associate *carried on; and
(e) none of subsections (1) to (5) applies;
the margin for the supply you make is the amount by which the
consideration for the supply exceeds:
(f) if your associate had acqnired the interest, unit or lease
before 1 July 2000 and on that day was registered or required
to be registered:
(i) if you choose to apply an 'approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at 1 July 2000; or
(ii) if subparagraph (i) does not apply-the 'GST inclusive
market value of the interest, unit or lease as at 1 July
2000; or
(g) if your associate had acquired the interest, unit or lease on or
after 1 July 2000 and had been registered or required to be
registered at the time of the acquisition:
(i) if your associate's acquisition was for consideration and
you choose to apply an approved valuation to work out

( )

(J
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)

the margin for the supply-an approved valuation of the
interest, unit or lease as at the day on which your
associate had acquired it; or
(ii) if your associate's acquisition was for consideration and
subparagraph (i) does not apply-that consideration; or
(iii) if your associate's acquisition was without
consideration-the GST inclusive market value of the
interest, unit or lease at the time of the acquisition; or
(h) if your associate had not been registered or required to be
registered at the time of your associate's acquisition of the
interest, unit or lease (and paragraph (f) does not apply):
(i) if you choose to apply an approved valuation to work
out the margin for the supply-an approved valuation of
the interest, unit or lease as at the first day on which the
entity was registered or required to be registered; or
(ii) if subparagraph (i) does not apply-the GST inclusive
market value of the interest, unit or lease as at that day.
(6A) Paragraphs (6)(c) and (d) do not apply if the acquisition from your
'associate was not by means of a supply by your associate.
(6B) To avoid doubt, you cannot be taken, for the purposes of
paragraph (5)(£) or (6)(h), to be 'registered or 'required to be
registered on a day earlier than 1 July 2000.

()

(7) If:
(a) you acquired the interest, unit or lease in question from an
entity who was your 'associate at the time of the acquisition;
and
(b) none ofthe<>ther subsections of this section apply;
the margin for the supply you make is the amount by which the
'consideration for the supply exceeds:
(c) if your acquisition was made before 1 July 2000-an
'approved valuation of the interest, unit or lease as at 1 July
2000; or
(d) if your acquisition was made on or after 1 July 2000-the
'GST inclusive market value of the interest, unit or lease at
the time of the acquisition.
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Subdivision 165-A-Application of this Division
165-5 When does this Division operate?
General rule

I )

(I) This Division operates if:
(a) an entity (the avoider) gets or got a 'GST benefit from a
'scheme; and
(b) the GST benefit is not attributable to the making, by any
entity, of a choice, election, application or agreement that is
expressly provided for by the 'GST law, the 'wine tax law or
the 'luxury car tax law; and
(c) taking account of the matters described in section 165-15, it
is reasonable to conclude that either:
(i) an entity that (whether alone or with others) entered into
or carried out the scheme, or part of the scheme, did so
with the sole or dominant purpose of that entity or
another entity getting a 'GST benefit from the scheme;
or
(ii) the principal effect ofthe scheme, or of part of the
scheme, is that the avoider gets the GST benefit from
the scheme directly or indirectly; and
(d) the scheme:
(i) is a scheme that has been or is entered into on or after
2 December 1998; or
(ii) is a scheme that has been or is carried out or
commenced on or after that day (other than a scheme
that was entered into before that day).

Territorial application
(

(2) It does not matter whether the 'scheme, or any part of the scheme,
was entered into or carried out inside or outside Australia.
Creating circumstances or states ofciffairs
(3) A 'GST benefit that the avoider gets or got from a 'scheme is not
taken, for the purposes of paragraph (1 )(b), to be attributable to a

'To fmd definitions of asterisked terms, see the Dictionary, starting at section 19 5-l.
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choice, election, application or agreement of a kind referred to in
that paragraph if:
(a) the scheme, or part of the scheme, was entered into or carried
out for the sole or dominant purpose of creating a
circumstance or state of affairs; and
(b) the existence of the circumstance or state of affairs is
necessary to enable the choice, election, application or
agreement to be made.

165-10 When does an entity get a GST benefit from a scheme?
(1) An entity gets a GST benefit from a *scheme if:

(a) an amount that is payable by the entity under this Act apart
from this Division is, or could reasonably be expected to be,
smaller than it would be apart from the scheme or a part of
the scheme; or
(b) an amount that is payable to the entity under this Act apart
from this Division is, or could reasonably be expected to be,
larger than it would be apart from the scheme or a part of the
scheme; or
(c) all or part of an amount that is payable by the entity under
this Act apart from this Division is, or could reasonably be
expected to be, payable later than it would have been apart
from the scheme or a part of the scheme; or
(d) all or part of an amount that is payable to the entity under this
Act apart from this Division is, or could reasonably be
expected to be, payable earlier than it would have been apart
from the scheme or a part of the scheme.

(i

What is a scheme?

(2) A scheme is:
(a) any arrangement, agreement, understanding, promise or
undertaking:
(i) whether it is express or implied; and
(ii) whether or not it is, or is intended to be, enforceable by
legal proceedings; or
(b) any scheme, plan, proposal, action, course of action or course
of conduct, whether unilateral or otherwise.

( ;:

*To find defmitions of asterisked terms, see the Dictionary, starting at section 195-1.
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