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its principles concernmg breaches of confidence rather than the common law of 

privilege.40 

21. In contrasting principles of legal professional privilege with equitab le principles 

governing the protection of confidential information, the reasoning of Kenny and Perram 

JJ leads to the following internal contradiction: 41 

The distinction between the two sets of principles is not merely technical, it is 
substantial. One is an immunity which gives rise to no rights which can be 
breached; the other a right to approach a court of equity for discretionary relief. 
One is a fundamental common law right; the other an incident of the law of 

10 intellectual property. 

Thus, legal professional privilege apparently does not give rise to rights which can be 

breached, but it is also a fundamental common law right. The true position in principle 

is that anything recognised as a right must be given adequate means of enforcement such 

that breach of the right is not left without an appropriate remedy. 

22. Their Honours ' narrow approach to the scope of common law rights accorded by the law 

of legal professional privilege rested squarely upon: 

a. reliance on Ashburton (and the particular interpretation given to that decision 

by a single justice of this Court in Propend), which was misplaced for the 

reasons given in paragraphs [ I 8] and [ 19] above; 42 and 

20 b. an erroneous reading of the decision of this Court in Daniels . 

23. In Daniels, Gleeson CJ, Gaudron, Gummow and Hayne JJ relevantly said the following 

at 552 [I O] (omitting citations): 43 

Being a rule of substantive law and not merely a rule of evidence, legal 
professional privilege is not confined to the processes of discovery and 
inspection and the giving of evidence in judicial proceedings. Rather and in the 
absence of provision to the contrary, legal professional privilege may be availed 
of to resist the giving of information or the production of documents in 
accordance with investigatory procedures of the kind for which s 155 of the 
[Trade Practices] Act provides. 

30 24. In Donoghue, Perram and Kenny JJ considered that this passage suppo1ied the 

propositions that "the true nature of common law privilege [is} as an immunity" and that 

"the common law ofprivilege is silent when the question which arises does not concern 

40 Donoghue (20 15) 23 7 FCR 316 at 330-33 l [55]-[57]. 
41 Donoghue (20 15) 237 FCR 316 at 332 [62]. 
42 Donoghue (2015) 237 FCR 3 16 at 329-330 [52], citing Gummow Jin Propend ( l 997) l 88 CLR 50 I at 565-566. 
43 Daniels (2002) 213 CLR 543 at 552 [ l OJ per Gleeson CJ, Gaudron, Gum mow and Hayne JJ. 
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compulsory production".44 However, there is nothing in this or any other passage of 

Daniels which either expressly or implied ly confines the occasions in which legal 

profess ional privilege may be availed of to circumstances in which a party is seeking to 

resist the disclosure of privileged documents. It may be noted that, at 553 [11] of Daniels, 

the joint judgment proceeded to refer to legal professional privilege as not merely a rule 

of substantive law but "an important common law right or, perhaps, more accurately, a 

common law immunitv". Yet, th e tentatively expressed inclusion of the underlined words, 

viewed in context, did not invo lve the placement by this Cou rt of any fetter on the 

important right it had identified . Rather, these words were clearly directed to the 

10 particular situation in which the application of the privilege arose in Daniels, whereby the 

appellant had claimed an immunity from production, in the sense of an entitlement to 

refuse to produce privileged documents which were the subject of notices served by the 

ACCC under s 155 of the Trade Practices Act 1974 (Cth). It was nowhere suggested in 

Daniels, nor in any subsequent decision of this Court, that the "rule of substantive law" 

and "important common law right" identified therein could not, in appropriate 

circumstances, be vindicated by the grant of (positive) relief. 

25. The doctrine of stare decisis therefore does not impede this Court's recognition of the 

plaintiffs' entitlement to a remedy protecting against use of commu nications made for the 

sole or dominant purpose of their being provided with legal advice. Where, as here, the 

20 Court is not bound by its earlier decisions, it should unde11ake its own inquiry into 

whether common law rules are well-founded and may depait from earlier authority in 

ascertaining a principle for contemporary application.45 

26. Indeed, such an approach to the development of the common law has underscored this 

Court's position with respect to legal professional privilege, which has been marked by a 

focus on advancing the public policy considerations reflected in the privilege, rather than 

any slavish adherence to precedent. 46 Resolving the question of whether the common law 

ought to recognise the actionable right for which the plaintiffs contend thus requires a 

44 Donoghue (2015) 237 rcR 3 16 at 330 [53]. 
45 Giannarelli ( 1988) 165 CLR 543 at 584; see also Brodie v Singleton Shire Council (200 1) 206 CLR 512 at 557 
[99], 561 [108] per Gaudron, Mcl-Iugh and Gummow .JJ. 
46 Thus, in Baker, the Court held that the power of a police officer executing a search warrant issued under s I 0 of 
the Crimes Act 1914 (Cth) is restri cted by legal professional privilege; declining to follow O'Reilly v State Bank 
of Victoria Commissioners ( 1983) 153 CLR I, which had held that legal professional privi lege is limited to judicial 
and quasi-judicial proceed ings. In Essa Australia Resources v Commissioner of Taxation (I 999) 20 I CLR 49 at 
71-72 [56] per Gleeson CJ, Gaudron and Gummow JJ , at 105-106 [167] per Callinan JJ, a majority of the Court, 
in a1ticulating the "dominant purpose" test fo r lega l professional privilege, declined to fo llow the "sole purpose" 
approach that had prevail ed in Grant v Downs ( I 976) 135 CLR 674 at 685. 
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close examination of the purpose that underlies the privilege. 

Rationale for legal professional privilege 

27. In Grant v Downs (1976) 135 CLR 674, Stephen, Mason and Murphy JJ said that the 

rationale of legal professional privilege, according to traditional doctrine : 

is that it promotes the public interest because it assists and enhances the 
administration of justice by facilitating the representation of clients by legal 
advisers, the law bein g a complex and complicated discipline. This it does by 
keeping secret their communications, thereby inducing the client to retain the 
solicitor and seek his advice, and encouraging the client to make a full and frank 

10 disclosure of the relevant circumstances to the solicitor.47 

28. Later, in Baker, Mason J noted that the underlying policy of the privilege covering legal 

advice " involved the promotion of freedom of consultation generally between lawyer and 

client".48 ln the same case, Deane J said that the principle underly ing the privilege was 

that "a person should be entitled to seek and obtain legal advice without the apprehension 

of being prejudiced by the subsequent disclosure of confidential communications" .49 

Dawson J similarly considered th at the justification of the privilege is to be found in the 

fact that the "proper fimctioning of our legal system depends upon a freedom of 

communication between legal advisers and clients" and that ''professional guidance in 

the complex processes of the law should be uninhibited by the possibility that what is said 

20 to enable advice to be sought or given might later be used against the person seeking the 

advice".50 Murphy J commented that "[t]he client's legal privilege is essential for the 

orderly and dignified conduct of individual affairs in a social atmosphere which is being 

poisoned by official and unofficial eavesdropping and other invasions of privacy".5 1 

Wilson J said that "[i]n fostering the confidential relationship in which legal advice is 

given and received the common law is serving the ends ojjustice because it is facilitating 

the orderly arrangement of the client's a.ffairs".52 

29. ln Attorney-General v Nlaurice (1986) 161 CLR 475, Mason and Brennan JJ described 

the "raison d'etre of legal professional privilege" as "the furtherance of the 

47 Grant ( 1976) 135 CLR 674 at 685 per Stephen, Mason and Murphy JJ. Indeed, the Federal Court itse lf has 
adopted this approach to the development of the law of privilege in respect of third party communications : see, eg, 
Pratt Holdings Pty Ltd v Commissioner a/Taxation (2004) 136 FCR 357 at 366 [34] , 367-368 [41]-[42] . 
48 Baker (1983) 153 CLR 52 at 74 per Mason J. 
49 Baker (1983) 153 CLR 52 at 115-116 per Deane J. 
50 Baker ( 1983) 153 CLR 52 at 128 per Dawson J. 
51 Baker ( 1983) 153 CLR 52 at 89 per Murphy J. 
52 Baker ( 1983) 153 CLR 52 at 95 per Wilson J. 
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administration ojjustice through the fostering of trust and candour in the relationship 

between lawyer and client". 53 Deane J said that legal professional privilege is of great 

importance to the administration of justice and law in that it "advances and safeguards 

the availability of ji,ll and unreserved communication between the citizen and his or her 

lawyer and in that it is a precondition of the informed and competent representation of 

the interests of the ordinary person".54 

30. In Carter, Brennan J stated that "the basic justification for allowing the privilege is the 

public interest in facilitating the application of the rule of law". 

31 . In Three Rivers District Council v Governor and Company of the Bank of England (No 

10 6) [2005] 1 AC 610, Lord Scott, after referring to the authorities of common law 

jurisdictions including the United Kingdom, the United States, Canada, Australia and 

New Zealand, said: 55 

20 

30 

. . . [T]hese judicial dicta ... recognise that in the complex world in which we 
live there are a multitude of reasons why individ uals, whether humble or 
powerful, or corporations, whether large or small , may need to seek the advice 
or assistance of lawyers in connection with their affairs; they recognise that the 
seeking and giving of this advice so that the clients may achieve an orderly 
arrangement of their affairs is strongly in the public interest; they recognise that 
in order for the advice to bring about that desirable result it is essential that the 
full and complete facts are placed before the lawyers who are to give it; and they 
recognise that unless the clients can be assured that what they tell their lawyers 
will not be disclosed by the lawyers without their (the clients') consent, there 
will be cases in which the requisite candour will be absent. ... [T]he dicta to 
which I have referred all have in common the idea that it is necessary in our 
society, a society in which the restraining and controlling framework is built 
upon a belief in the rule of law, that communications between clients and 
lawyers, whereby the clients are hoping for the assistance of the lawyers' legal 
skills in the management of their (the clients') affairs , should be secure aga inst 
the possib ility of any scrutiny from others, whether the police, the executive, 
business competitors, inqui sit ive busy-bodies or anyone else (see also paras. 
15.8 to 15 . l 0 of Adrian Zuckerman's Civil Procedure where the author refers to 
the rationale underlying legal advice privilege as "the rule of law rationale"). I, 
for my part, subscribe to this idea. It justifies, in my opinion, the retention of 
legal advice privilege in our law, notwithstanding that as a result cases may 
sometimes have to be decided in ignorance of relevant probative material. 

32. Viewed from the perspective of this " rule of law rationale", legal advice privilege is to be 

seen as a fundamental common law right conforming to and underpinning the rule of law, 

53 Maurice ( 1986) I 6 I CLR 4 75 at 487 per Mason and Brennan JJ. 
54 Maurice ( I 986) 16 1 CLR 4 75 at 490 per Deane J. 
55 Three Rivers {No 6) [2005) I AC 6 I Oat 649-50 (34) . 
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the purpose and rationale of which is to enable persons in a civilised complex modern 

society to conduct their affairs with assistance from legal advisers.56 This rationale is apt 

to apply to all clients, individual, corporate and governmental , each of which are "entitled 

to the benefit of the ample and protective approach which the common law adopts in 

respect of legal professional privilege".57 The English Court of Appeal has recently 

observed, in this respect, that large or multinational corporations need, as much as small 

corporations and individuals, to seek and obtain legal advice without fear of intrusion.58 

As Gummow J stated in Propend, in a passage wh ich is applicable to the rule of law in 

genera l:59 

10 [T]he privilege alike protects the strong as well as the vulnerable, the shabby 
and discredited as well as the upright and vi11uous, those whose cause is in public 
disfavour as much as those whose cause is held in popular esteem. 

33. The rule of law rationale for legal advice privilege explains why, once legal professional 

privilege attaches to a communication, it is not lost unless it is waived by the holder of 

the privilege. 60 This Court has confirmed, in this regard, that "[n]o balancing of interests 

is called for, as the balancing has been done in according recognition to the privilege".61 

That is, legal professional privilege is itself the product of a balancing exercise between 

competing public interests, whereby the public interest in the admin istration of justice 

which underpins the privilege is accorded paramountcy over the public interest in 

20 ensuring a fair trial (whether civil or criminal) by the admission of all relevant evidence.62 

Actionable right to recover and restrain use of privileged material advances rationale 

underlying the privilege 

34. As stated in Three Rivers (No 6), "[l]egal advice privilege should ... be given a scope that 

reflects the policy reasons that justifj1 its presence in our law" .63 There are clear reasons 

56 See Kennedy v Wallace (2004) 142 FCR 185 at 221 [201] per Al lsop J, referring to the foregoing decisions of 
this Court. 
57 See Osland v Secretmy, Department of Justice (2008) 234 CLR 275 at 307 [82] per Kirby J. 
58 Serious Fraud Office (SFO) v Eurasian Natural Resources Corp Ltd [2018] EWCA Civ 2006 at [127]. 
59 Propend ( 1997) I 88 CLR 50 I at 565. 
60 Propend (1997) 188 CLR 501 at 511 per Brennan CJ , at 554 per McHugh J; Osland (2008) 234 CLR 275 at 327 
[ 151] per Hayne J. 
61 Propend ( 1997) 188 CLR 501 at 51 1 per Brennan CJ and cases there cited. 
62 See Grant at 685 per Stephen, Mason and Murphy JJ ; Waterfordv The Commonwealth ( 1987) 163 CLR 54 at 
64 per Mason and Wil son JJ; Carter ( 1995) 183 CLR 121 at 130 per Brennan J, at 133, 13 8-139 per Deane J, at 
167 per McHugh J; Propend ( 1997) 188 CLR 50 I at 551 per Mcl-lugh J, at 563 per Gummow J, at 583-584 per 
Kirby J; Essa (1999) 201 CLR 49 at 64-65 [35] per Gleeson CJ , Gaudron and Gummow JJ; Osland(2008) 234 
CLR 275 at 324-325 [14 l]-[142] per Hayne J. 
63 Three Rivers (No 6) [2005] 1 AC 610 at 650 [35] ; see also Essa ( 1999) 201 CLR 49 at 64-72 [35]-[58]. 
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of policy why the common law of Australia should recognise not only a right of clients 

to resist the disclosure of confidential communications with their lawyers for the 

dominant purpose of being provided with legal adv ice, but also a right to resist such 

communications being used to the prej udice of the client.64 

35. That is because the recognised public interest in clients being able to communicate freely 

and frankly with their lawyers is harmed as much by demanding that legal advice be 

disclosed pursuant to compu lsory process as it is by rendering the clients powerless when 

legal advice is leaked or published without their authority. 65 It would not facilitate 

effective communication with legal advisers, nor effective access to legal advice, if the 

10 common law provided no remedy to restrain the use of privileged material which has been 

disseminated other than by reason of the client's waiver of the privilege. 

36. In this respect, jurists have recognised that there is nothing in the rationale of legal 

professional privilege that demands that it be destroyed by "eavesdroppers and thieves".66 

To the contrary, it is undesirable if the security which is the bas is of the freedom to consult 

with one's lawyers is "to be prejudiced by mischances which are of every day 

occurrence". 67 The privilege should therefore protect information that a client imparts 

to their lawyer in what is thought to be a private and secure sphere from being used against 

the client where they do nothing that could sensibly be described as amount ing to a waiver 

of privilege.68 Professor Zuckerman has argued, in this regard: 

20 To make communications for taking legal advice and for preparing litigation 
inviolable, it is not enough to protect them by an immunity rule and by equitab le 
protection of confidential ity. The secure space needs to be protected from other 
incursions besides the process of disclosure .... [I]t wou ld be unfair to allow the 
client's communications to be used as evidence against the client, whether or 
not the information was extracted by legal compuls ion [or] the client-lawyer 
communications have emerged by accident or intent iona l incursion .69 

37. The public policy balance which legal professional privilege strikes in favour of 

encouraging lawyer/client communications compels a conclusion that the holder of the 

privilege should be entitled not on ly to resist the production or tender of privileged 

64 A Higgins, Legal Professional Privilege/or Corporations - A Guide to Four Major Common Law Jurisdictions 
(Oxford Uni versity Press, 20 14) pp 224-226 [7. I 62)-(7.1 69]. 
65 See, eg, In re Shell Canada Limited [ 1975) F.C. 184 at 193-1 94 per Jackett CJ. 
66 J D Heydon, "Legal Professiona l Privilege and Third Parties" ( I 974) 37 MLR 601 at 605-607. 
67 English & American Insurance Ltd v Herbert Smith (1988) FSR 232 (Ch) at 239 per Browne-W ilkinson VC. 
68 A Zuckerman et al, Zuckerman on Australian Civil Procedure (LexisNexis Australia, 2018), p 711 [16.115) ; see 
also R v Uljee [1982] I NZLR 561 at 570 per Cooke J, at 571-572 per Richardson J, at 576 per McMullin J. 
69 See A Zuckerman "Legal Professional Privil ege in Equity" in P G Turner (ed), Equity and Administration 
(20 16), Chapter 24, p 487-488. See also R (Morgan Grenfell & Co Ltd) v Special Commissioners of Income Tax 
[2003) I AC 563 at 607 A-8. 
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documents , but also to restrain the use of privileged documents that have fallen into the 

possession of another by some accident, theft or fraud. 

No principled basis for injunctive relief to be confined to that arising from equitable 

principles of confidence 

38 . In Donoghue, the Full Court considered that a person whose privileged documents are 

stolen or otherwise taken without their authority and which are subsequently provided to 

the Australian Tax Office may have an ent itlement to sue the Commissioner for the return 

of the material- at least before the information within the documents becomes assimi lated 

via the assessment process - but that such a suit could only be brought in equity to enforce 

10 a claim for confidentiality under the principle in Ashburton. 70 This narrow approach to 

the avai lability of injunctive relief rests on a problematic doctrinal footing and should be 

rejected. 

39. First and fundamental ly, given the modern recognition of legal professional privilege as 

a common law right, there is no reason to confine the jurisdiction to grant an injunction 

restraining the use of privileged documents - howsoever obtai ned by a defendant - to 

circumstances where there is confidential information that is protected in equity. Rather, 

what shou ld support the Court's power to restrain the use of privileged communications 

is the principle at the foundation of legal professional privilege; that a client must be able 

to communicate w ith the ir lawyers safe in the knowledge that, unless they waive the 

20 privilege, their communications wil l not be used aga inst them. 71 Indeed, the power to 

restrain the use of material the subj ect of legal professional privilege is not logically 

supported by equitable principles of confidence. Mere confidentiality, unlike legal 

professional privilege, is ineffective to resist compulsory disclosure to a court or public 

authority.72 There is thus no principled basis why privilege holders, when they are 

seeking to recover as opposed to resist production of privileged material, shou ld be 

required to found their actions upon equitable principles of confidence rather than 

common law principles of privilege. As one commentator expresses the point:73 

30 

If a confidential communication is susceptible to court compulsion whilst still 
secret, it is bizarre to suggest that it gains a very powerful protection from 
disclosure by virtue of a breach of that confidentiality. Or, to put it another way, 

70 Donoghue (2015) 237 FCR 3 16 at 331 [59]. 
71 A Zuckerman et al , Zuckerman on Australian Civil Procedure (LexisNexis Austra lia, 2018), p 712 at [ 16.115] . 
72 See, eg, Smorgon v Australia and New Zealand Banking Group Ltd (1976) 134 CLR 475 at 486-490; Australia 
& Ne w Zealand Banking Group Ltd v Konza (20 12) 87 ATR 779; cf Federal Commissioner of Taxation v 
Citibank Ltd ( 1989) 20 FCR 403 at 4 17 per Bowen CJ and Fisher J, at 437 per French J. 
73 J Auburn, Legal Professional Privilege: Law and Theory (Hart Publishing, 2000) , p 245. 
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with respect to curial compulsion of confidential communications, protection 
exists only if confidentiality is breached. 

40. Secondly, this Court has squarely recognised that actions for recovery of privileged 

material need not be confined to situations where there has been a breach of confidence. 

In Expense Reduction Analysts Group Pty Ltd v Armstrong (2013) 250 CLR 303, the 

Court found that the appellant had a broad entitlement to maintain the confidentiality of 

privileged documents inadvertently disclosed in the course of discovery. 74 Contrary to 

what had been contended by the respondent, the Court found that it was not necessary, to 

restrain the use of privileged material that had been disclosed by mistake, to resort to the 

10 equitable jurisdiction that underlies Ashbuiion. 75 Although the decision in Expense 

Reduction related to documents mistakenly provided in the course of litigation, and in 

circumstances in which the Court's case management powers were engaged, the approach 

taken in that case ought also apply to privileged material that becomes exposed in other 

contexts, such as through theft or fraud . lt should be legitimate to asse1i privilege 

regardless of the circumstances in which the privileged material comes into the possession 

of the third party (unless those circumstances amount to waiver). 

41. Thirdly, it is not clear, in any event, that the decision in Ashburton confines actions for 

the recovery of privileged material to situations where there has been a breach of 

confidence for which equity wil I provide a remedy .76 The interpretation of Ashburton has 

20 been contested , and is obscured by a misreporting of a key passage of the judgment.77 In 

Goddard, Nourse LJ took the view that the injunction granted in Ashburton "is granted 

in aid of the privilege which, unless and until it is waived, is absolute" and that the 

protection does not "in any way depend on the conduct of the third party into whose 

possession the record of the confidential communication has come" .78 In Eager v 

Australian Government Solicitor [1992] FCA l 060, Wilcox J held that "[o]n the authority 

ofLord Ashburton v Pape an injunction will lie to restrain the improper use of privileged 

74 Expense Reduction (2013) 250 CLR 303 at 319 [45] per French CJ, Kiefel , Bell , Gageler and Keane JJ. 
75 Expense Reduction (2013) 250 CLR 303 at 323 [58]. 
76 See discussion in J Auburn, Legal Professional Privilege: Law and TheOJy (Hart Publishing, 2000), chapter 
12, especially at 244-247, 251 -253. 
77 See C Tapper, "Privil ege and Confidence" ( 1972) 35 MLR 83 at 85-86. 
78 Goddard [1987] QB 670 at 685C per Nourse L.J; Guinness Peat Ltd v Fitzroy Robinson [1987] 1 WLR 1027, 
I 041-1042 , I 045-1046 per Slade LJ, WoolfLJ and Sir George Waller agreeing. See also Derby & Co Ltdv Weldon 
(No 8) [1991] I WLR 73 at 84C, in which Vinelott J considered that the injunctions granted in Ashburton and 
Goddard "could not .. . have been founded solely on the ground that the information contained in them had been 
imparted in confidence". 
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documents and their return to proper custody".79 ln Richards v Kadian (2005) 64 

NSWLR 204 at 224 [83], Beazley JA (as her Honour then was, and with whom Hodgson 

JA and Stein A-JA agreed) considered that the principle with which the court in 

Ashburton was dealing "related to 'protected' information regardless whether the 

'protection ' was aff orded by privilege or confidentiality" . 

42 . Fourthly, courts in other common law jurisdictions have recognised the existence of 

general law rights which may support an injunction to restrain the use of privileged 

material that fall s into the possession of a third party, solely on the basis of the privilege 

attach ing, and decoupled from the conscience of the third party recipient or traditional 

10 concepts of confidentiality. 80 In particular, in Lachaux v Independent Print Limited 

[2017] EWCA Civ 1327, the English Court of Appeal recently upheld an injunction 

granted by the primary judge restraining the defendant media outlet from retaining and 

making use of the plaintiffs privileged documents, which had been provided by his 

estranged former wife. The Court found that there was no doubt that the documentation 

was the confidentia l property of the c laimant and a lso the subject of legal professional 

privilege81 
- this was despite the wife having given unchallenged ev idence that the 

documents had already been sent to a number of agencies and media organisations . 82 

Similarly, in Wee Shuo Woon v HT SRL [2017] 2 SLR 94, the Singapore Court of Appeal 

dismissed an appeal against an order requiring that references to the respondent ' s 

20 privileged emails, whi ch had been publi shed on line by WikiLeaks after a hack by an 

unknown third party, be expunged from an affidavit re lied upon by the appellant (a former 

employee of the respondent) in an act ion for breach of his emp loyment contract. The 

Court in Wee considered that the privileged emails concerned had maintained their 

confidential nature despite publication, due to the volume of material published together, 

the limited detail in news reporting and relative inaccessibility of any specific email. 83 

The outcome of each of Lachaux and Wee reinforces the Courts' recognition of the 

79 His Honour found that confidentiality in the material had been retained despite it having been obtained by police 
officers executing a search warrant; and said that it was not necessary to decide the position if confidentiality in 
the documents had been lost other than through waiver of the privilege. 
8° For example, the Supreme Court of Canada has observed that "any privileged information acquired by the state 
without the consent of the privilege holder is information that the state is not entitled to as a rule offimdamental 
justice" : Lavallee, Racket & Heintz v Canada (A ttorney General) (2002] 3 SCR 209 at 234 (24] per McLachlin 
CJ, Arbour, Iacobucc i, Major, Bastarache and Binnie J.J ; see also /? v Uljee [I 982] I NZLR 56 1 at 570 per Cooke 
J, at 571-572 per Richardson J, at 576 per McM ullin J. 
8 1 Lachaux (2017] EWCA Civ 1327 at (22]. 
82 Lachaux v Indep endent Print Ltd/ Evening Standard Ltd [2015] EWHC 3677 (QB) at (28]-(32]. 
83 Wee at (41] to (43] . 
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importance of the law according protection to privileged communications obtained by 

stealth, trickery or other impropriety. 84 Yet the strained characterisation by the Court in 

each case of the leaked material as "confidential" despite having entered the public 

domain, so as to engage the category of equitable relief identified in Ashburton, tends to 

highlight the "doctrinally questionable"85 nature of that relief. T he orders protecting the 

privileged material in each case would have been more compelling if the reasoning had 

been based simp ly on the fact that privilege in the documents had not been waived. 

Conclusion on first question 

43 . In light of the foregoing, a determination by this Cou1i that the common law of legal 

10 professional privilege entitles the recipients of legal advice to recover documents 

prepared for the dominant purpose of their being provided with such advice and to restrain 

their use by a third party who has obtained the documents without authority would involve 

no novel extension of principle. Such a holding would instead entail the principled 

application of a common law right already recognised in the authorities of this Cowi in a 

way that is consistent with the rationale underpinning that right. 

Question 2: whether s 166 of IT AA 1936 authorises retention and use of privileged 

documents 

44. Section 166 of the IT AA 1936 relevantly provides that "fi·om the returns, and from any 

other information in the Commissioner's possession, or fi·om any one or more of these 

20 sources, the Commissioner must make an assessment of ... the amount of the taxable 

income ... of any taxpayer". That provision is not to be construed as abrogating common 

law rights of lega l professional privilege in the absence of clear words or necessary 

implication. 86 

45. If, as the plaintiffs contend, the common law of legal professional privilege confers a right 

upon a privilege holder to restrain the use of privileged material by a third party in 

possession of such material and to compel its return, then the Commissioner could only 

resist an action based on such a right ifs 166 permitted this expressly or by necessary 

intendment. Yet, as the Full Federal Court recognised in Donoghue, "such clarity of 

expressed intention [to abrogate privilege J could not be located in the text of s 166". 87 

84 Wee [2017] 2 SLR 94 at I I 0 [50]; Lachaux [20 I 7] EWCA Civ 1327 at [14]-[l 5]. 
85 A Zuckerman et al , Zuckerman on Australian Civil Procedure (LexisNexis Australia, 2018) at pp 711-712 
[16.116]. 
86 Daniels (2002) 213 CLR 543 at 553 [II] per Gleeson CJ , Gaudron, Gum mow and Hayne JJ. 
87 See Donoghue (2015) 237 FCR 316 at 335-336 [75] . 
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(Kenny and Perram JJ treated s 166 as applying to privileged information only because 

of the position their Honours took on question 1, namely, that the issue of privilege could 

on ly arise in the context of a party resisting the exercise of power of compulsory 

production.88) 

46. Nor can any intention to abrogate legal professional privilege be discerned by necessary 

implication from the terms of s 166, read in the context of the taxation legislation as a 

whole. In this respect, while the Commissioner has broad powers under the taxation 

legislation to require the production of documents and to gain access to premises and take 

copies of documents, 89 these statutory powers of investigation have been held to be 

10 subject to principles of legal professional privilege.90 As such, the Commissioner must 

afford taxpayers an adequate, practical and realistic opportunity to claim privilege over 

documents sought to be inspected.9 1 

47. It would be an anomalous result if the statutory scheme operated such that the 

Commissioner were precluded from exercising his powers to compulsorily obtain 

documents to which legal professional privilege attaches - which powers are conferred 

for the purpose of enabling the Commissioner to make assessments under s 166 - but 

could nonetheless resist a common law action founded on the law of legal professional 

privilege by reason of his functions under s 166. 

48. The incongru ity of such an outcome was acknowledged by this Court in granting special 

20 leave to appeal against the orders of the Federal Court in A WB Limited v Australian 

Securities and Investments Commission (2008) 216 FCR 577.92 In AWE, Gordon J had 

held that although ASIC could not compel the production of legally privileged 

communications (given that the Australian Securities and Investments Commission Act 

2001 (Cth) did not override or abrogate lega l processional privilege),93 that did not 

prevent ASIC, in the exercise of its statutory powers, from receiving privileged 

88 Donoghue (20 I 5) 237 FCR 3 I 6 at 336 (76]. 
89 Taxation Administration Act I 953 (Cth), Schedule I , ss 353- I 0, 353-15; see also IT AA I 936 s 264A. 
9° Federal Commissioner a/Taxation v Citibank ( 1989) 20 FCR 403 at 417 per Bowen CJ and Fisher J, at 437 per 
French J; Fieldhouse v Commissioner a/Taxation (1989) 25 FCR 187 at 199 per Lockhart J, at 203 per Burchett 
J, at 208 per Hill J; Federal Commissioner a/Taxation v Coombes (No 2) (1998) 160 ALR 456 at 461-467 per 
I-!eerey J; Deputy Commissioner a/Taxation v Rennie Produce (Aust) Pty Ltd (in liq) (2018) 359 ALR 277 at 283 [25) 
per Kenny, Robertson and Thawley JJ . 
91 Federal Commissioner a/Taxation v Citibank ( 1989) 20 FCR 403 at 417 per Bowen CJ and Fisher J, at 437 per 
French J. 
92 A WB Limited v Australian Securities and Investments Commission [2009] HCA Trans 331. 
93 AWB (2008) 216 FCR 577 at 586 [24]. 
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information from ex-employees of A WB and then proceeding to make use of such 

information.94 Her Honour expressly relied, in this regard, on the principle in Calcraji 

and the authorities which had app lied it. 

49 . On the application for special leave, it was submitted on behalf of A WB that this approach 

left A WB and other persons in its position in a "classic catch-22". Though it was accepted 

that material in ASIC ' s possession cou ld well contain privileged communications and 

that A WB could claim privilege in respect of such communications in a breach of 

confidence act ion, A WB could not find out what privileged communications had been 

obtained so as to allow it a practicable and reasonable opportunity to make a claim over 

10 them. 95 It was argued that this "statutory circle", whereby an investigative body could 

obtain privileged information from some person other than the privilege holder (without 

the author ity of the privilege holder) and then use that information without affordi ng the 

privilege holder an opportunity to be heard , left the law in a "most unsatisfactory state".96 

The grant of special leave suggests that the Court saw merit in this characterisation, or at 

least considered that the issue warranted closer exam ination. Ultimately, the AWE dispute 

was reso lved by agreement such that this Court had no occasion to consider the issues 

arising on the appeal. This proceeding provides a renewed vehicle for disposition of these 

impo11ant matters (and , indeed, a more fitting vehic le than was presented by the A WE 

case, given that the Demurrer assumes that the Comm issioner is in possession of 

20 documents to which legal professional privilege attaches) . 

50. In Donoghue, the Full Federal Co urt expressly left open the potential for a general law 

c laim to be brought against the Commissioner for the return of privileged material , at 

least before the information in that material became ass imilated via the assessment 

process.97 The plaintiffs contend that there is no reason why such action shou ld cease to 

be available following the making of any assessment. If there is nothing in the income 

tax legislation abrogating the privilege, it sho uld make no difference whether an action to 

recover privileged material is brought before, or after, an assessment issues. 

51. Yet, even if, which the plaintiffs deny, s 166 of the ITAA 1936 entit les the Commissioner 

to make an assessment of a taxpayer based upon privileged documents in his possession 

30 - as was held by the Fu ll Federal Court in Donoghue at 355 [74] - that construction of 

94 A WB (2008) 216 FCR 577 at 588 [29], 589 (34]. 
95 A WB Limited v Australian Securities and investments Commission (2009] HCA Trans 33 1, p 11. 
96 AWB Limited v Australian Securities and in vestments Commission (2009] 1-I CATrans 33 1, p 11 . 
97 Donoghue (20 15) 23 7 FCR 316 at 331 [59] per Kenny and Perram JJ. 
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the legislation does not resolve the Commissioner's entitlement to retain or make use of 

privileged documents before making any assessment based upon them in the face of a 

common law action. 

52. It would not be right to interpret s 166 in a way which infringes fundamental common 

law rights, by immunising the Commissioner from a claim that seeks to restrain his use 

of privileged documents. 

Part VI: Orders 

53. The Court should make the fo llowing orders : 

a. The Demurrer be overruled . 

b. The proceedings be li sted for further directions before a single justice. 

Part VII: Estimate for Hearing 

54. It is estimated that 2 hours will be required for the presentation of the plaintiffs ' oral 

argument. 

Dated : 11 December 2018 
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