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CULLEN v STATE OF NEW SOUTH WALES (S47/2025)

Court appealed from: Court of Appeal of the Supreme Court of
New South Wales
[2024] NSWCA 310

Date of judgment: 20 December 2024

Special leave granted: 3 April 2025

At an ‘Invasion Day’ rally in Sydney on 26 January 2017, the appellant was injured
when she fell and her head hit the ground, during an incident involving New South
Wales police officers from the Operational Services Group (‘OSG officers’).

In the lead-up to the incident, a police inspector directed a police sergeant to
extinguish any fire if the burning of a flag was attempted and there would be a risk
to public safety. When a protester bent down and squirted liquid on an Australian
flag while another protester held out a lighter near the flag, OSG officers rapidly
entered the crowd (without prior announcement) and discharged at least one fire
extinguisher. Approximately fifteen metres away from the attempted flag burning,
a police officer video-recording the incident had the camera she was holding
slapped from her hand by a protester, Mx Williams. Leading Senior Constable
Livermore pursued Williams to effect an arrest for assault. Livermore grabbed
Williams and the two fell down, knocking over the appellant in the process.

The appellant sued the respondent, her claims including that her injuries had been
caused by the negligence of OSG officers. In its defence, the respondent raised
section 43A of the Civil Liability Act 2002 (NSW) (‘the CLA’), which relevantly
provides that a public authority cannot be liable where it exercised a statutory
power, of a kind that persons generally are not authorised to exercise without
specific statutory authority (defined in s 43A(2) as a ‘special statutory power’),
unless such exercise of the power was unreasonable.

The primary judge, Elkaim AJ, gave judgment for the appellant and awarded
damages in the sum (agreed by the parties) of $800,000. His Honour found that
the appellant’s injuries were caused by the OSG officers’ breach of a duty of care
that they owed to the appellant and other members of the public present at the
Invasion Day rally. Upon applying the general principles prescribed in s 5B of the
CLA, Elkaim AJ found that there was a plain risk of harm consequent upon multiple
OSG officers rushing unannounced into the crowd carrying fire extinguishers.
His Honour held that s 43A of the CLA applied, but found that the OSG officers had
acted recklessly, such that their actions amounted to an unreasonable exercise of
power within the meaning of s 43A(3).

An appeal by the respondent was allowed by the Court of Appeal (Gleeson and
Kirk JJA; White JA dissenting). The majority held that the OSG officers owed a duty
of care, being a duty to take reasonable care to avoid the risk of their actions
inflicting physical injury on persons in the immediate vicinity of the OSG officers’
operational response during the protest march. Their Honours held that the finding
of breach of a duty of care must be set aside, as the primary judge had failed to
have regard to the obligations of the OSG officers to take action, including in
crowded situations, to prevent breaches of the peace. It was impractical for the
OSG officers to have made an announcement, or for only one of them to have
walked through the crowd carrying a fire extinguisher to where the flag seemed
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about to be burned. Gleeson and Kirk JJA also found that even if breach of a duty
of care had occurred, on the application of the principles of causation prescribed in
s 5D of the CLA, the OSG officers’ actions had not caused the harm suffered by the
appellant. The independent choice and actions of Mx Williams had led to the
difficult arrest, which caused the appellant to be injured. Mx Williams’ decision and
actions did not occur in the ordinary course of things that might flow from the
OSG officers’ actions some distance away.

White JA, however, would have dismissed the appeal, finding that breach and
causation had been made out. His Honour found that the OSG officers’ actions had
inflamed the situation, increasing the risk of harm to bystanders and causing the
melee that led to the appellant’s injury. The voluntary actions of Mx Williams,
and the ensuing forceful arrest, were a reasonably foreseeable consequence of the
OSG officers’ actions.

In relation to s 43A of the CLA, the Court of Appeal unanimously held that
the provision was inapplicable, as the OSG officers were not exercising a
‘special statutory power’. This was because any member of the public was entitled
to act, without statutory authorisation, to prevent or put out a fire (as a response to
a breach of the peace) or to apprehend Mx Williams after witnessing the assault
committed.

The grounds of appeal are:

1. The majority of the Court of Appeal erred in determining whether the respondent
breached the duty of care owed to the appellant because:

a. the scope of the duty of care was unjustifiably confined with the result that
the risk of harm was not correctly identified; and

b. consequent to the risk of harm not being correctly identified, the majority
erred in its determination of whether the duty of care owed was breached.

2. The majority of the Court of Appeal erred in determining that the conduct of the
OSG officers was not causative of the harm suffered by the appellant due to it
being beyond the scope of the respondent’s legal liability under s 5D(1)(b) of
the CLA because:

a. the harm suffered was of the very kind likely to happen as a result of the
respondent’s negligence; and

b. there are sound policy reasons for the harm caused being held to be within
the scope of the respondent’s liability.

By notice of contention, the respondent seeks to raise the following grounds:
1. The Court of Appeal erred in deciding that s 43A of the CLA did not apply in
relation to the determination of breach of any duty of care owed by the

OSG officers to the appellant.

2. The Court of Appeal erred in determining that the appellant had established
factual causation in accordance with s 5D(1)(a) of the CLA.



COMMISSIONER OF TAXATION OF THE COMMONWEALTH
OF AUSTRALIA v BENDEL & ANOR (M47/2025)

Court appealed from: Full Court of the Federal Court of Australia
[2025] FCAFC 15

Date of judgment: 19 February 2025

Special leave granted: 12 June 2025

The first respondent is the sole director and secretary of, and the beneficial owner
of the shares in, both the second respondent, Gleewin Investments Pty Ltd,
and Gleewin Pty Ltd (‘Gleewin’). Gleewin is the trustee of a trust (‘the Trust’),
of which the first and second respondents are discretionary beneficiaries.

The trust deed of the Trust provided that Gleewin had a discretion to set aside any
part of the Trust's income for one or more of the beneficiaries, each such amount
to be held by the trustee ‘on a separate trust’ for the beneficiary, with the trustee
having power to invest the amount in any of certain authorised investments,
which included the lending of money with or without interest.

In each of the income years ended 30 June 2014 to 30 June 2017, Gleewin passed
a resolution that resulted in the first and second respondents each becoming
presently entitled to a share of the Trust's net income. Gleewin recorded the
amounts as credits in a current account in the name of each of the respondents,
but did not recognise in its accounts any separation of assets reflecting the amounts
set aside. The second respondent recorded in its balance sheet the cumulative
total of its unpaid entitlements from the Trust.

The appellant assessed each of the respondents for tax on the basis that:

(@) the second respondent had unpaid present entitlements to prior year
trust income, which entitlements comprised loans, within the meaning of
section 109D(3) of the Income Tax Assessment Act 1936 (Cth) (‘the 1936 Act),
made by the second respondent to Gleewin;

(b) the loans were deemed to be dividends under s 109D(1) of the 1936 Act;

(c) the dividends were deemed to be paid out of profits under s 109Z of the
1936 Act;

(d) the dividends deemed to be paid out of profits were assessable income
pursuant to s 44(1) of the 1936 Act and included in Gleewin’s net income; and

(e) the beneficiaries entitled to Gleewin’s income were liable to assessment under
s 97 of the 1936 Act on their proportionate shares of the deemed dividends.

After objections by the respondents were disallowed by the appellant,
the respondents commenced review proceedings in the Administrative Appeals
Tribunal (‘the Tribunal’). The Tribunal found that no separate trust in fact arose by
Gleewin’s setting aside of amounts pursuant to its resolutions, but that the
balance of a corporate beneficiary’s unpaid present entitlement to trust income
could not be a loan to the trustee within the meaning of s 109D(3) of the 1936 Act.
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The Tribunal then set aside the objection decisions and remitted the respondents’
objections to the appellant for reconsideration.

In an appeal by the appellant to the Federal Court, the respondents accepted that
a debtor-creditor relationship existed between Gleewin and the second respondent.
However, the appellant's appeal was unanimously dismissed by the Full Court
(Logan, Hespe and Neskovcin JJ). Their Honours held that a ‘loan’ for the purpose
of s 109D(3) of the 1936 Act required a transaction or a financial accommodation
that in substance created an obligation to repay an identifiable sum. The Full Court
found that the necessary anterior transfer of a sum, in this case by or at the
direction of the second respondent, was not present; it was not constituted by the
second respondent’s deciding to refrain from calling for the payment of amounts to
which it was entitled.

The sole ground of appeal is:

e The Full Court ought to have found that the second respondent made ‘loans’
(as defined in s 109D(3) of the 1936 Act) to Gleewin as trustee for the Trust in
the income years ended 30 June 2014 to 2017 when it agreed or acquiesced
to Gleewin retaining and using, for the purposes of the Trust, amounts to which
it was presently entitled.

By notice of contention, the respondents seek to raise the following ground:

e The Court below failed to decide that, if the amounts of income of the Trust for
the years ended 30 June 2013 to 2016 (‘original years’) to which the
second respondent was presently entitled but had not been paid were ‘loans’
(as defined in s 109D(3) of the 1936 Act), then s 6-25(1) of the Income Tax
Assessment Act 1997 (Cth) prevented each of those amounts being included
in the assessable income of the Trust for the year after the relevant original year
to the extent the same amount was included in the assessable income of the
Trust for the relevant original year.



MAYFIELD DEVELOPMENT CORPORATION PTY LTD
ACN 154 495 048 v NSW PORT OPERATIONS HOLD CO
PTY LTD ACN 163 262 351 & ORS (S122/2025)

Court appealed from: Full Court of the Federal Court of Australia
[2022] FCAFC 43

Date of judgment: 3 April 2025

Special leave granted: 7 August 2025
Factual background

Around 2013, the fourth respondent (‘NSW’) decided to privatise Port Botany,
Port Kembla, and the Port of Newcastle. The appellant (‘Mayfield’) submits that it
lost the opportunity to develop land at the Port of Newcastle because NSW had
entered into certain agreements (the Port Commitment Deeds, ‘PCDs’) with the
operators of each Port, who are the first to third respondents (‘NSW Ports’).
Mayfield submits that the entry into those agreements, as well as the arrival at
an alleged understanding between the respondents, contravened sections 45
and 45DA of the Competition and Consumer Act 2010 (Cth) (‘the Act).
The understanding alleged is that NSW Ports agreed with NSW that the operator of
the Port of Newcastle would indemnify the State for any payments made under the
compensation provisions in the PCDs.

Procedural background

In 2018, the Australian Competition and Consumer Commission commenced
proceedings in the Federal Court against NSW and NSW Ports (‘the ACCC
proceeding’), maintaining that the PCDs contravened s 45(2)(a)(ii) of the Act.
That claim was unsuccessful at trial and on appeal, including on the basis that
NSW Ports was entitled to derivative Crown immunity so that s 45 of the Act did not
apply to its conduct regarding the PCDs.

‘Crown immunity’ was described by the Full Court of the Federal Court as a
presumption that the Crown will not be bound by provisions which have particular
consequences for the interests of the Crown. The Full Court noted that the notion
of Crown immunity is a general principle of statutory construction which
encompasses the Crown, and can extend to include private persons and entities
where there would be consequences for the Crown if that were not so.

Mayfield had commenced proceedings in 2019 (‘the Mayfield proceeding’),
which were stayed by consent pending the ACCC proceeding.
Mayfield successfully applied to intervene in the ACCC proceeding. Once judgment
was delivered in the ACCC proceeding, the Mayfield proceeding revived.
Mayfield still sought to submit that derivative Crown immunity did not apply to the
conduct of NSW Ports, and that it would seek to persuade a Full Court that the
earlier Full Court decision in the ACCC proceeding (‘the ACCC decision’) was
wrong. The matter proceeded by way of separate determination of the issue of
derivative Crown immunity, as well as two other separate questions raised by the
respondents. Mayfield was wholly successful at trial and on appeal in respect of
the two other questions, and they form the basis of the respondents’ notices of
contention in this Court.
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The trial judge accepted Mayfield’s concession that he was bound by the
ACCC decision that derivative Crown immunity was a complete answer to
Mayfield’s claims. Before the Full Court, Mayfield submitted that the ACCC decision
was plainly wrong and that Beach J dissenting in that decision was correct.
The Full Court held that the ACCC decision was not plainly wrong and was open
on the law.

This appeal
The ACCC has been granted leave to intervene in this appeal.

NSW Ports have filed both a notice of cross-appeal and a notice of contention.
NSW has also filed both a notice of cross-appeal and a notice of contention.

The sole ground of appeal is:

e The Full Court of the Federal Court erred in concluding that the first to third
respondents were entitled to ‘derivative Crown immunity’ in respect of their
entry into contracts, and an alleged understanding, with the fourth respondent,
such that ss 45 and 45DA of the Competition and Consumer Act 2010 (Cth) do
not apply to their conduct.



TCXM v MINISTER FOR IMMIGRATION AND CITIZENSHIP
& ANOR (S146/2025)

Date cause removed: 29 September 2025

Factual background

The appellant (‘'TCXM’) is an Iranian citizen who arrived in Australia in 1990 and
was granted a subclass AZ-866 (protection) visa in 1995. In 1999, he was convicted
of murdering his wife and sentenced to 22 years’ imprisonment. TCXM'’s protection
visa was cancelled in 2015 pursuant to section 501(3A) of the Migration Act 1958
(Cth) (‘the Migration Act’), and he exhausted all avenues to review and appeal that
decision.

In November 2023, TCXM was identified as being affected by the High Court’s
decision in NZYQ v Minister for Immigration, Citizenship and Multicultural Affairs
(2023) 280 CLR 137. He was granted a Bridging (Removal Pending) visa
and released from immigration detention. On 5 December 2024, the Migration
Amendment Act 2024 (Cth) came into force and introduced ss 76AAA and 198AHB
into the Migration Act, both of which relate to ‘third country reception arrangements’.

By exchange of letters concluding on 12 February 2025, the second respondent
(‘the Commonwealth’) entered into a third country reception arrangement under
which up to three individuals could be removed from Australia and given visas to
live in Nauru permanently (‘the Interim Arrangement’). The Interim Arrangement
enlivened s 198AHB of the Migration Act. On 14 February 2025, an officer of the
Commonwealth applied for a ‘long term stay visa’ for TCXM to live in Nauru,
pursuant to s 198AHB. That visa was issued on 15 February 2025, and TCXM was
notified for the purposes of s 76AAA that his Bridging Visa had ceased. He was
taken into immigration detention on 16 February 2025.

Procedural background

On 21 February 2025, TCXM filed an application in the Federal Court seeking
certiorari and other relief, on the basis that the Commonwealth’s entry into the
Interim Arrangement and the decision to apply for a long term stay visa on his behalf
were conditioned by the requirement to afford him procedural fairness,
and procedural fairness not having been afforded, the Interim Arrangement and the
s 76 AAA notice each had no legal effect. TCXM also submitted that his removal to
Nauru was not ‘reasonably practicable’ within the meaning of s 198 of the
Migration Act due to his serious health issues. On 26 May 2025, Moshinsky J
dismissed TCXM’s application. His Honour found that the decision of an officer of
the Commonwealth under s 198AHB(2) of the Act to apply to Nauru for a visa for
TCXM was not conditioned by an obligation to procedural fairness, because any
such implication would be inconsistent with the statutory scheme. His Honour also
found that the fact that medical services available in Nauru are inadequate to deal
with TCXM’s condition of severe asthma does not make his removal to Nauru not
‘reasonably practicable’ for the purposes of s 198 of the Migration Act.



This appeal

TCXM filed a notice of appeal to the Full Court of the Federal Court, and the first
respondent filed a notice of contention. On 12 August 2025, the Attorney-General
of the Commonwealth filed a removal application pursuant to s 40 of the
Judiciary Act 1903 (Cth) in this Court. Orders were made by consent on
29 September 2025 removing the appeal pending in the Full Court of the
Federal Court into this Court.

A notice of a constitutional matter has been filed, and the Human Rights Law Centre
has sought leave to intervene.

The grounds of appeal are:

e The learned primary judge erred in holding that the authority to decide to make,
to make, and/or to enter into the Interim Arrangement was not conditioned on
procedural fairness; his Honour should have held that there was such a
condition and that it was breached, and should have granted an injunction
restraining the respondents (including by their officers, delegates, servants and
agents) from removing the appellant from Australia to Nauru under s 198 of the
Migration Act or otherwise.

e Thelearned primary judge erred in holding that the appellant’s removal to Nauru
was authorised and required by s 198 of the Migration Act; his Honour should
have held that it was not so authorised and required.

The notice of contention includes the following ground:

e The primary judge erred (at paragraph [132] of the judgment) in failing to
dismiss grounds 1 and 2 of the second further amended originating application
on the additional basis that the decision to enter into the Interim Arrangement,
and the Interim Arrangement itself, were not justiciable as they related to an
exercise of non-statutory executive power in s 61 of the Constitution concerning
political matters and relations with a foreign State.
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