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[ H I G H COURT OF AUSTRALIA. ] 

H. L. D'EMDEN 
DEFENDANT, 

F. PEDDER . 
COMPLAINANT. 

A N D 

APPELLANT ; 

RESPONDENT : 

ON A P P E A L FROM T H E S U P R E M E COURT OF TASMANIA. 

Feb. -_'4. 

Griffith, C.J., 
Barton and 

O'Connor, JJ. 

Extent of Commomvealth authority in matters placed by the Constitution within its H. C OF A. 
jurisdiction—Power of States to control Commonwealth agencies—Construction 1904. 
of State Act which may have the effect of fettering such agencies—Common- -—.—' 
ivealth Constitution, sees. 52 (ii.), 107-109, lU—Applicability of American 
decisions in construction of Commonwealth Constitution—Commomvealth Audit 
Act (No. i of 1901)—Tasmanian Act (2 Edw. VII., No. SO)—Eject of Appro-
priation Act. 

The Commonwealth and the States are, with respect to the matters which under 
the Constitntion are within the ambit of their respective legislative or executive 
authority, sovereign States, subject only to the restrictions imposed by the 
Imperial connection and the provisions of the Constitution, either expressed or 
implied. Where, therefore, the Constitution makes a grant of legislative or 
executive power to the Commonwealth, the Commonwealth is entitled to exercise 
that power in absolute freedom, and without any interference or control 
whatever except tha t prescribed by the Constitution itself. 

If a State a t tempts to give its legislative or executive authori ty an operation 
which if valid would interfere to any, the smallest, extent , with the free exercise 
of the legislative or executive power of the Commonwealth, the a t tempt unless 
expressly authorized by the Constitution is invalid and inoperative. 

In interpreting the Commonwealth Constitution, it is reasonable to infer tha t 
where the framers of tha t instrument inserted provisions indistinguishable in 
substance, though varied in form, from the provisions of other legislative enact-
ments w-hich have received judicial interpretation, they intended tha t such 
provisions should receive the like interpretat ion. 

General words in a State Act should if possible be so construed tha t [the 
application of the Act will not infringe the Commonwealth Constitution. 
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Tasmanian Act [2 Edw. V I I . , No. 30) which prescribes inter alia, t h a t from 1st 
Jivnuary, 1903, there shall be levied in respect of . . . . every receipt where 
the sum received amounts to £5 and under £50 . . . . a s tamp duty of 2d., 
must be construed so as not to apply to a receipt given by a federal .officer in 
Tasmania for his salary, such receipt being required to be given by the Common-
wealth law and practice regulat ing the depar tment to which the officer belongs. 

Such a receipt is not the property of the Commonwealth, in such a sense as to 
bring it within the words of sec. 114 of the Commonwealth Consti tution, which 
prohibits the taxation of Commonwealth property by the States. 

Although the s tamp tax levied by Tasmanian Act 2 Edw. V I I . , No. 30, if 
imposed on receipts given by a federal officer for salary, would in substance 
amount to a diminution of the officer's salary, the Act by which it is levied is not 
on tha t account inconsistent with the Federal ApproiJriation Act in which such 
salary is voted. The effect of an Appropriat ion Act is not to fix salaries, but to 
authorize the payment for salaries and other purposes of sums not exceeding those 
specified in the Act. 

The appellant, D'Emden, was Deputy Postmaster-General of the 
State of Tasmania, and as such was an oflficer in the Public Service 
of the CommonAvealth of Australia. The respondent, Pedder, Avas 
a Superintendent of Police in the Public Service of the State of 
Tasmania. On 3rd June, 1903, the appellant was summoned to 
appear before the Court of Petty Sessions in Hobart, on an 
information preferred by the respondent, under sec. 5 of Act 
2 Edward VII., No. 30, of the State of Tasmania. The infor-
mation alleged that defendant " did on the 31st March, 1903, 
in Tasmania aforesaid give to the paying officer of the Common-
wealth of Australia a receipt liable to duty, to Avit a receipt for 
the sum of £41 9s. 8d. for salary and AÂ ages due from the said 
CommonAvealth to the said H. L. D'Emden for the period from 
the 1st to the 31st day of March, 1903, the said receipt Avlien so 
given by the said H. L. D'Emden as aforesaid not being duly 
stamped." Defendant was convicted, and ordered to pay a fine 
of Is. and costs and in default to be impri.soned for scA'en days. 

From this decision defendant appealed to the Supreme Court of 
Tasmania: a case being stated by the magistrates, on his applica-
tion, pur.suant to Act 24 Vict., No. 5, sec. 1. The case, after 
setting out the facts above mentioned, proceeded :—" The said 
appellant pleaded not guilty, admitted the truth of the allegations 
in the said information but contended that the stamp duty is not 
payable under the State Acts either by the CommonAvealth or by 
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individuals in respect of any documents Avhich are par t of any H- C OF A. 
transaction betAveen the Commonwealth and any other par ty for _ _ ; 
the purpose of conducting the public business of the Common- U'KJIDEX 

Avealth. We, however, being of opinion tha t such stamp du ty is p '" 
•so payable, gave our determination against the appellant in the 
manner before stated. The question of hiAV arising on the above 
statement for opinion of the Court therefore is—Is stamp duty 
payable under the Act of the State of Ta,sniania, 2 EdAv. VII., 
No. 30, by the appellant in respect of a receipt given by him in 
Tasmania to the paying officer of the CommonAvealth of Australia 
for his salary for a given period as an officer of the Civil Service 
•of the Commonwealth of Australia stationed in Tasmania." 

On September 18th, 1903, the ca.se Avas heard before the Full 
Court (Dodds, C.J., Clark, J., and Mclntyre, J.) By a majority, 
Dodds, C.J., and Mclntyre, J., (Clark, J., dissenting), it AÂas 
held that the appellant was liable to pay the duty, under the 
State Stamp Act, in respect of the receipt in question, and the 
conviction was affirmed. 

From this decision the defendant noAv appealed to the High 
Court. 

Drake, A.G. of the CommonAvealth (Avith him Sir Eliott Lewis), 
for appellant (defendant). The question to be decided here is 
whether the receipt given by the appellant, under the circuni-
.stances set out in the special case, is liable to stamp duty. All 
the facts are admitted. The Post and Telegraph Department, of 
Avhich appellant is an officer, AA'as transferred to the Executive 
Government of the CommonAvealth on March 1st, 1901, by a 
proclamation under sec. 69 of the Constitution. The department 
thereupon became subject to the exclusive legislative control of 
the Parliament of the CommonAvealth (see sec. 52, sub-sec. ii., of 
the Constitution). LaAA's IUXA'C been passed by the CommonAvealth 
Parliament for its regulat ion—among others, the Post ancl 
Telegraph Act (No. 12 of 1901) and the Audit Act (No. 4 of 1901). 
Appellant holds his office subject to the proAdsions of these Acts, 
and receiA^es the salary Avhicli is voted for such office by the 
Federal Parliament. I t is contended on behalf of the appellant— 

(1) That this officer is a federal agency or instrumentali ty , and 

http://ca.se
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H. C OF A. gave this receipt in the performance of his duty as a federal agent; 
'̂ "*- and that the tax sought to be imposed upon this receipt is a tax 

D'EMDEN upon the operations, instrumentalities, and agencies of the Coni-
PED̂ DEK monwealth, and, as such, it is by necessary implication forbidden 

by the Constitution. 
(2) That the State Stamp Act, so far as it purports, or may be 

construed to aff'ect the .salary^ of an officer of the Federal Govern-
ment, or the receipt in this case— 

(a) Is inconsistent Avitli the Act of the Federal Parliament 
Avhicli fixes and provides the salary, and, to the extent 
of such inconsistency, is invalid under sec. 109 of the 
Constitution ; 

(b) Attempts to impose a condition Avhich must be complied 
Avith by the officer before he can receiA^e the salary A'oted 
to him by the Federal Parliament, and no such condition 
can be constitutionally imposed by the State Parliament, 

(3) That the State Act, so far as it may be construed to extend 
to the receipt in this case, is an Act relating to a department of the 
CommonAvealth, the control of Avhicli is, by the Constitution, 
transferred to the ExecutiA'e GoA'ernnient of the CommonAA^ealtli, 
and is, tlierefore, unconstitutional, as encroaching upon the ex-
clu.sive legislative power of the CommonAvealth, conferred by 
sec. 52, sub-sec. 2, of the Constitution. 

4. That this duty, so far as it purports to relate to receipts 
given by the CommonAA'ealth, is a tax upon the property of the 
CommonAvealth, and is, therefore, unconstitutional by reason of 
sec. 114 of the Constitution. 

American cases are useful in interpreting our Constitution, 
which, like that of the United States, is one of enumerated poAvers. 
The relations between the Federal and State authorities are similar. 
As far as implied legislative poAvers are concerned, the Avords of 
our Constitution are broader. In that of the United States, 
Congress is giA'en poAÂ er to pass all laAvs " necessary and proper " 
for carrying into execution its legislatiA^e poAvers. In our 
Constitution, the Avords used are " matters incidental to." 

[GRIFFITH, C.J.—" Necessary and proper" implies AAdiatever 
is, in the opinion of the legislature, the most convenient. The 
Avords are the same in eff'ect as " incidental to."] 
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Where there is a difi'erence betAveen the tAvo Constitutions, it is ^- ^- o*' '̂ -
tliat the subjection of State laAvs to federal laAVS is more explicit in 
the Australian Constitution ; and, further, many of the poAvers D'EMDEN 

implied in the United States Constitution are expressed in ours. Pnln^K 
[See ClauseV. of the Commonwealth ofAustrcdia Constitution Act, 
corresponding to Art. VI. (2) of the United States Consti tut ion; 
sees. 106-109 of the Constitution, and also the 10th amendment 
of the United States Constitution.] In one of the most important 
of these, McCulloch v. Th,e State <f' Maryland, (1819) 4 Wheat., 
316, it is laid down by Marslicdl, C.J., at pp. 405, 406, that , in 
applying the Constitution to cases not expressly provided for, Ave 
must have recourse to the interpretation of the Constitution as a 
Avhole. This applies in considering any question as to the relation 
of Federal and State powers. 

[O'CONNOR, J.—The United States Constitution contains no 
such provisions as those in sees. 106-109 of our Constitu-
tion. The only provision on the subject in the former is tha t 
Avhich provides for the supremacy of the Constitution and laAvs 
of the United States (Art. VI., 2). I t AA'as therefore neces.sary in 
the United States for the Courts to lay doAAm general principles 
as to the relations of the IAVO poAvei's. But may it not be that , as 
those relations are more precisely defined in our Constitution, 
the sections referred to (106-109) provide a sufficient line of 
demarcation, and that any State laAV Avhich does not conflict 
Avith the express provisions of CommonAvealth hiAV must be held 
good i In that case there Avould be no necessity to have recourse 
to the principles as to the relations betAveen Federal and State 
authorities Avhich have been laid doAvn in the United States.] 

The Avords " laAv of the CommonAvealth" as used in sec. 109 of 
the Constitution, include the Constitution itself, and all tha t is 
implied by the Constitution as to the relations betAveen the State 
and Federal poAvers. If a poAvei' assumed by a State is incon-
sistent AAnth a poAver Avhicli is necessarily implied by the 
CommonAvealth Constitution or laAvs, it is void. 

[GRIFFITH, CJ .—If the doctrine as to the relation betAveen 
Federal and State poAvers laid doAAm in McCalloch \. Maryland 
inbi supra) applies, sec. 109 of the Constitution would appear to 
be unnecessary. I t seems to haA-e been inserted in order to 
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H. C OF A. remove doubts tha t arise from the g ran t of concurrent powers to 
^̂ "̂ "̂^ the Federal and State authori t ies in some cases.] 

D'EMDE.N I t Avas open to the framers of the Consti tut ion to expressly 
negative the application of the principles of McCulloch v. Mary-
land. If, with this interpretat ion of the Uni ted States Constitn-
tion before them, they did not do this, they may be taken to 
have intended tha t the doctrine of the supremacy of Federal laAV 
AA'as to apply^ to the implied poAvers of the Federation, as well as 
to the express laAVs. 

This officer is a federal agency or ins t rumental i ty. 
[O 'CONNOR, J .—What do you mean by ins t rumenta l i ty ? Is it 

different from " agency " ?] 
I t is used in American cases to signify a n y corporate body, 

person, or building used for the purpose of carrying on the 
government of the country. Agency implies the employment of 
a person. 

[ G R I F F I T H , C . J . — I t may be impor tant to consider whether this 
s tamp du ty is a tax on a person or on an instrument . In England 
the general rule is tha t s tamp du ty is not payable except on instru-
ments, and, therefore, if y^ou can make and carry out a contract 
Avithout using an instrument, you escape s tamp duty^] 

Tha t dilemma is for the other side to SOIA'C. Wdiether on the 
person or on the instrument, the t ax is unconstitutional . If it is 
regarded as a t ax on the officer's salary, of the same kind as an 
income tax, then it is a tax on the federal agenc}', for the officer 
is bound to pay it himself, and may^ under the Stamp Act, be 
punished for a failure to do so. If on the other hand, it i.s 
regarded as a t a x on the receipt, then the receipt being a docu-
ment Avliich is used by the Federal Government in the conduct of 
its business, the tax is imposed upon a federal instrumentality. 
I n either case, it is impliedly forbidden by the Constitution. 

[ G R I F F I T H , C . J . — I t may be a tax on the ins t rument Avithout 
being a tax on the proper ty of the Commonwealth Avithin the 
meaning of sec. 114 of the Constitution.] 

The Court Avill look a t the real eff'ect of the tax , and not 
merely a t the AÂ ords of the Sta tute , in determining its con-
sti tutionali ty ; Almy v. Califoimia, (1860) 24 Howard, 169. The 
principle governing this case AA'as first laid doAvn in McCulloch v. 


















































