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Under these circumstances, it appears to me the plain Avords of H. C. OF A. 
the section are against the vieAv put forward on behalf of Tas- ^̂ '̂ •̂ 
mania. The Avhole intention of the Con.stitution as gathered S T ^ O F 
from the Constitution itself, is in the same direction. I ao-ree 'I'-̂ -'S-̂ IANIA 

Avith tlie other members of the Bench that the money in question THECOMMON-

properly belongs to Victoria, and should remain with her. AUS-!-R."LIA 
AND . S T , \ T K O F 

G R I F F I T H , C J . — B o t h questions Avill be answered in the negative. ^' '™'KIA. 

ColVms did not ask for costs. 

(Questions answered in the nega-
tive. Plai/ntiff' to pay the costs 
of tlie Commonwealth. 

Solicitor for plaintiff', Hobkirk, Crown Solicitor for Tasmania. 

Solicitors for defendants, C. Powers, CroAvn Solicitor for Com-
monwealth ; Guinness, Crown Solicitor for Victoria. 
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[ H I O H C O U R T O F AUSTRALIA.] 

CLISSOLD A N D O T H E R S . . . . A P P E L L A N T S ; 

P E R R Y ( M I N I S T E R * FOR P U B L I C IN - ) 
S T R U C T I O N ) / RESI'ON-DENT. 

ON A P P E A L FROxM T H E S U P R E M E COURT OF 
NE\S' SOUTH AVALES. 

Lands for Public Purposes Acquisition Act, H Vict. No. 10, sees. T2, 13 (con- jJ C OF A 
solidated in Public Works Act, 1900, sees. 95, 96)—Resumption of land— JQQ^ 
Valuation of land resumed—Incomplete possessory title—Persons in }M.sse,9sion ^ -
entitled to have a valuation made of their estate or interest—Primd facie case SYONEY, 
for compensation—Mandamus. June 14, 1,", 

20, 
Upon the resumption of land by tlie Minister, as the constructing authori ty, 

under the Lands for Public Purposes Acgnisifion Act, 44 Vict, No, 1(3 (consolidated Griffith, CJ,, 
in the Public Wort:s Act, 1900), a person iu possession ot the laud under a possessory o"Coniior, JJ. 
t i t le is prima facie enti t led to have a valuation made under sec. 13 of his estate or 
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H. C. OF A. interest, upon making a claim as prescribed by sec. 12 ; and, if the Minister refuses to 
1904. cause such valuation to be made, lie may be compelled to do so by mandamus. 

f ' ' In re Paling, S (N ,S .W.) , W . N . , 41, so far as it decided tha t persons having 
CLI.S,SOLD ^^ inchoate possessory t i t le to land were not entit led to have a valuation made 

PKRRA' under sec. 13, over-ruled. 
Decision of the Supreme Court , (1903) 3 S.R. (N.S.W,) , 635, reversed. 

THIS was an appeal from a decision of the Supreme Court of 
New South Wales, reported as Ex 'parte Clissold, (1903) 3 S.R. 
(N.S.W.), 635. 

The folloAving statement of the facts is taken from that report: 
—In 1S91 certain land in the possession of Frederick Clissold 
Avas, bj ' notihcation in the Government Gazette, under 44 Vict. 
No. 16 (noAv con.solidated in the Public Works Act, 1900, No. 26), 
resumed for school purposes. Clissold had no documentary title, 
but had been in possession by his tenants for about 11 years. On 
his death in 1892 his interest in the land passed under a residuary 
devise to his trustees, the present appellants. No claim for com-
pen.sation AA'as made at that time, but in April, 1902, a Judge's 
order was obtained by the applicants, under sec. 9.5 of the Public 
Works Act, 1900, extending the time for lodging notice of claim, 
and on 20th Maj', 1902, the notice of claim and abstract of title 
Avere served upon the Minister, the respondent. The notice and 
abstract were as folloAvs :—" In pursuance of the Lands for Public 
Purposes Acquisitian Act and of the enactments thercAAdth incor-
porated Ave hereby give you notice that we claim compen.sation 
in respect of the land hereunder described which has been resumed 
under the said Act. The amount of such claim and other par-
ticulars required by the said Act are stated in the subjoined 
abstract." Then followed the abstract, which set out the names 
and descriptions of the claimants, and the situation, description, 
and A'alue of the property, and stated further that at the date of 
the resumption the land Avas in the occupation of a certain person 
as a montblj' tenant of Frederick Clissold. The particulars of 
title contained in the abstract Avere :—" The claimants are the 
executors of the said Frederick Clissold, who, at the date of 
resumption, AA'as in possession of such lands as the OAvner thereof 
and in receipt of the rent of .such lands, and had a title thereto by 
possession." Statutorj' declarations Avere made in support of the 
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claim, from AAdiich it appeared that Clls.sold had fenced the land H. C. OF A. 
in 18K1, prior to Avhicli it had been open and vacant, and that he '̂ '̂*-
had been in possession from that time till his death. A declara-
tion l y one Jamieson stated—" I acted as agent for the late F. 
Clis,sold in the purchase of certain lands at Canterburj' from 
Edward Knox in 1881, including all bis right, title and interest 
to the aboA'e-named lots ; it being then understood that the said 
Edward Knox had a title bj' posse.ssion for manj' j'ears." 

The constructing authority having refused to make a i y valua-
tion of the estate or interest of the appellants, as claimants under 
sec. 96 of the Public Woil's Act, 1900, they applied to the Supreme 
Court for a Rule Nisi for a mandamus to compel him to do so. 
A Rule AA'as granted on 29th October, 1903, and on 16th November 
folloAving the Full Court, (consisting of Steplien, Acting CJ., 
Simpsim, J., and Pring, J.), bj ' a majority (Stephen, Acting CJ., 
dissenting), discharged the Rule with costs. [Ex parte Clissohl, 
(1903) 3 S.R. (N.S.W.), 635.] 

Dr. Cullen, for the appellants. Clissold, as the person in pos-
se.ssion of the land at the time of the resumption, had an interest 
in the land entitling him to have a A'aluation made under sec. 13 of 
44 Vict, No, 16 (sec. 96 of the Act of 1900). The amount assessed 
should be paid into Court, and Clis.sold's representatiA'es are 
entitled to have the income from that monej' paid to them until 
the expiration of the period necessarj' to complete his possessorj' 
title, wdien thej' Avill have an ab.solute right to applj' to the Court 
for paj'inent out of the monej' deposited, unless in the meantime 
the real oAvner of the land, or some person having a better title 
than the appellants, conies forAvard and establishes his claim. 
Although the resumption of the land put an end to Clfssold's 
possession in fact, his rights against the real owner as a person in 
adverse possession Avere not disturbed therebj'. In In re Loder, 
19 N.S.W.L.R. (Eq.), 41, A. H. SimjJ-^on, J., held that the mere 
resumption of the land cannot stop the Statute of Limitations 
running; that it is an act done in invitos, A'esting the land in the 
Minister, but not altering the rights of the parties inter se; and 
that, until the compensation money is paid over, the Minister 
holds it as trustee for the parties Avho maj' ultiniatelj' turn out to 
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H. C. OF A. \)Q entitled, the person AA'itli the possessoiy title being entitled to 
the income in the meantime. The appellants ask merely for a 

(yLissoLD A'aluation. That Avill not prejudice the rights of the real owner 
PERRY ^̂  ^̂ ^ should ever appear, and unless a A'aluation is made, the 

appellants will have no foundation for an application to the Court 
of Equity for payment out Avhen the statutory period has expired. 
The Minister has merely to make a A'aluation, but it is for the 
Court in Equity to determine to whom the compensation money 
is to be paid. The making of a A'aluation leaves open the ques-
tion of Avho is entitled to the nionej'; Hart v. Minister of Public 
Works, (1902) 2 S.R. (N.S.W.), 309. Although by sec. 54 of 
the Act of 1900 the Minister has a discretion whether he will 
pay the purchase-monej' into Court or not, the exercise of his 
discretion cannot affect the rights of the parties. The object of 
that section is to enable the Minister, Avliere there is any difficulty 
as to title, to escape responsibility by leaving the determination 
of the rights of parties to the Court, but in any case he is bound 
to make a valuation. The appellants have made out a prima 
facie case for compensation, Avithin the meaning of sec. 96 of the 
Act of 1900, because Clissold Avas in possession at the date of 
resumption and no one has shoAvn a better title, and the Crown is 
not entitled to make a presumption against the person in possession. 
The entry by the Crown was not adverse to Clissold, because it 
Avas not a trespass, being made by virtue of powers conferred by 
a Statute, Avhich is not in any Avay designed to adver.sely affect 
private rights. The vStatute is designed to provide for the taking 
of land for public purposes in .such a Avay as to convert the i-ights 
of per.sons to the posses.sion of land into claims for compen.sation ; 
sec. 39 (2). The legi.slation on this subject began with the Railway 
Act, 22 Vict. No. 19, which was founded upon the English Xa'ftd* 
Clauses Consolidation Act of 1845, under Avhich land was acquired 
by conveyance, a deed poll being executed by the constructing 
authoritj'. By the Act 22 Vict. No. 19 no deed jioll was required, 
but sec. 60 vested land resumed for railway purposes in the com-
missioner. Then foUoAA'ed the Act 44 Vict. No. 16, under which 
the land in question Avas resumed, from which it is clear that 
the duty to make compensation is correlative to the right of 
resumption. The person in possession at the time of resumption. 
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where nobody else appears AAuth a better title, must be deemed to ^- C- or A. 
be entitled to the fee-simple. He has a devisable and A'endible 
interest, capable of valuation. It is the fee-.simple and nothing 
less until the contrary is sliOAvn ; Williams on The Seisin of the 
Freeliold, pp. 7, 8. He can alienate without incurring the pains 
of the Pretenced Titles Act, Avliich is in force here (see Salter v. 
Clarke, 21 (N.S.W.) W.N., 71 ; Nicholls v. Anglo-Australian 
Investment Co., 11 N.S.W.L.R,, 354), The CroAvn is made the 
owner by the Act, so that, if the re,spondent's contention is correct, 
and the per.son in possession has no claim to compensation, the 
Crown acquires the right to compen.sation—in other AVords, gets 
the land for nothing. The whole .scheme of the Act presumes a 
right to compensation to exist in the person in possession unless 
and until someone shows a better title, and he can a.sk the CroAA'ii 
to value. If a per.son in possession without title has no claim to 
compensation, a person in possession with a defectiA'e documentaiy 
title is also barred. The Crown is now in the position of a person 
who had received a couA'ej'ance from Clissold of his interest; it 
could tack on its OAA'U possession to Clissold's to defeat a claim to 
the land by the original OAvner; Salter v. Clarke (sujrra); Willis 
V. Earl Howe, (1893) 2 Ch., 545; Dart on Vendor and Purchaser. 

The English cases on the construction of similar sections in the 
Lands Clauses Consolidation Act, 1845, are applicable. On a 
petition for payment of the income of a fund paid into Court bj ' 
a railway company on the purchase of land under the Act, Wood, 
V.C., held that the Statute intended that the person in pos-
session should not be disturbed in his enjoyment of land or its 
equivalent, unless the contrarj' of his title be clearlj' made out to 
the satisfaction of the Court, and that the position of the companj' 
was analogous to that of a trustee who has paid the trust fund 
into Court; Pi re Perry's Estate, 1 Jur. (N.S.), 917. When the 
occupant of land taken bj' a railAA'aj' company under the Landx 
Clauses Act had a possession AAdiich Avould have ripened into a 
title bj' adverse posse.ssion, but for the dealings Avith the companj', 
the Court allowed the purchase-monej' to be paid to such occu-
pant ; In re Evans, 42 L.J., Ch., 357. The monej', Avlien paid 
into Court, is regarded as the land, and Avould folloAV all the 
devolutions of the land ; In re Stead's Mortgaged Estcdes, 2 Ch. D., 
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H. C. OF A. 713^ at p, 718. Wdiere the real OAvner made no claim until after 
the lapse of 20 years, money paid into Court bj ' a railway com-

CLISSOLD ps-iiy for fhe purchase of the interest of per.sons who had been in 
possession for less than 20 years, Avas ordei-ed to be paid out to 
persons claiming under those Avho had the possessory title ; Ex 
parte Winder, In re Winder, 46 L.J., Ch., 572 ; 6 Ch. D,, 696. 
But, if the real oAvner does not appear, a mere claim to the land, 
Avithout possession, gives no right to compensation ; Wells v. 
Chelmsford Loctd Board of Health, 15 Ch. D., 108. It is the 
possession Avhich, in the absence of the real OAvner, decides the 
matter. It is immaterial how long the occupant has been in 
po,ssession, the A'aluation is to be of the fee-simple ; Gedge v. 
Commissioners of H.M. Works and Public Buildings, (1891) 2 
Ch., 630, at p. 636 ; and the Court of Equity will not order the 
payment out to the occupant unless it is satisfied that there are no 
outstanding claims. In re Paling, 3 (N.S.W.) W.N., 41, which 
is against my contention, Avas wrongly decided ; none of the 
English cases were there cited; and if Cholniondeley v. Clintcm,^ 
Bligh, 1, (particularly the passages on pp. 71, 75, and 97,) had been 
referred to, the Supreme Court AA'ould probably not have decided as 
they did. In re Loder, 19 N.S.W.L.R. (Eq.), 41, decided that the 
rights of parties inter se were not affected by resumption. There 
is no definition of " owner " in this Act as there is in the EngHsh 
Act, and therefore Douglas v. L. and N.W. Railway, 3 K. & J., 
173; 3 Jur. (N.S.), 181, which decided that a person having a mere 
possessory title is not an " owner •' Avithin the meaning of sec. 76 
of the Lands Clauses Act 1845, is not in point. 

Where a body claims a .statutory compulsory power of taking 
land, it is incumbent upon it to prove clearly and distinctly from 
the Act that it is acting within the powers conferred by the 
Statute ; and, where there is any doubt, the Act should receive a 
liberal construction in favour of the land-oAvner whose rights are 
affected; Sim2)son v. South Staff'ordshire Waterworks Co., 34 
L.J., Ch., 380 ; Lamb v. Nerrth London Railway, L.R. 4 Ch.,522; 
Tawney v. Lynn and Ely Raihvay Co., 16 L.J., Ch., 282. 

Sir Julian Salomons, K.C. (C. B. Stephen with him) for the 
respondent. Clissold at the time of resumption had no estate or 
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interest capable of valuation. He merely had a chance, ('.''., the H. C. OF A. 
possibility of the real OAA'iier not coming I'orAA'ard before the lapse 
of ten more years. Williams on Seisin iff llie Freehold, a t p. 7, CLLSSOLD 

qualifies the .statement cited for the appellants to this extent, tha t 
po.sses.sion is only prinul facie evidence of title in fee simple; it 
is a mere presumption Avhich maj ' be rebutted. In this case the 
presumption Avas rebutted by Clissold's OAVU admission tha t he 
Avas onlj ' a trespasser. He had no more real interest then than 
he had a foAV days after he first went into po.ssession, al though he 
had a greater chance of acquiring an interest. Upon resumption 
the title of the owner becomes A'ested in the CroAvn, in jus t the 
same Avaj' as if the owner himself had coiiA'ej'ed the land direct 
to the Crown. By vir tue of OAvnership the Crown then does Avhat 
the oAvner was entitled to do; it turns out the occupant and puts 
an end to the groAvth of his interest. If the possession conies to 
an end before 20 years have elapsed he has nothing, and having 
no interest or estate known to the hiAv, he has no claim to com-
pen.sation. 'fhe original OAvner, Aviieii fcjund, is the person entitled 
to compensation, inasmuch as the CroAvn has depriA'ed him of the 
right to eject Clissold Avhich he had a t the date of resumption. 
As soon as the Crown has resumed, its oAvnership draAvs Avitli it 
the possession, and tha t of Clissold ceases. If it AA'ere merely 
a case of defective title, tha t might be capable of A'aluation, But 
AA'here the occupant has admitted tha t he is a trespa.sser, he has 
destroj'ed his OAA'U claim. He Avas primd facie entitled to the 
fee-simple, by virtue of possession; and, if nothing further had 
come to liolit, there mig-ht have been no ansAver to his claim. But 
sec, 56 of the Act of 1900 provides tha t this presumption is only 
to continue " until the contra iy is shoAvn," The CroAvn case is 
that the contrary has been shown by the claimant's own admis-
sion. The claimant must have .some " title " to the " estate or 
interest" for Avhicli he claims compen.sation, as is clear from sec. 
39. I t is not enough for him to say tha t he has been Avrongfully 
enjoying it for a number of j 'ears. Tha t gives him no " title " in 
any sense. I t is onlj ' the " oAvners," or the persons Avho, but for 
the resumption, Avould have been the OAvners, Avho are entitled 
to compen.sation under the Act (see sec. 94). If the argument of 
the appellants is right, then a man Avho has been in adverse 
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H. C. OF A. possession of CroAvii Lands for a period less than 60 j 'ears, could, 
if the land AA'as resumed, claim to have a A'aluation of his interest, 
Avhich is manif estlj ' absurd. I t is not t rue to saj ' t ha t the CroAvn 
AA'ishes to get the land for nothing. Wha t it says is t ha t Clissold 
is not entitled, though the real OAvner may be, because it is not 
Clissold's estate tha t has been resumed, but tha t of the owner. 
The OAvner could have turned out the occupant and taken posses-
sion of everything built upon the land. Clearlj ' , therefore, the 
occupant had no r ights AvhateA'er against the oAvner, and it is in 
the OAvner's shoes the CroAvn UOAA' stands. The notification in the 
Gojzette under the Act, has the force of a solemn cotiA'ej'ance by 
deed ; b j ' sec. 37 it not only vests the t i t le in the CroAvn, but giA'es 
the po.sses.sion as well. The a rgument t ha t the OAvner not being 
in possession could not have convej'ed by reason of the Pretenced 
Titles All has no weight, because tha t Act does not bind the 
CroAA'ii; and even if it did, the Public IFo/'/i;.s- 4̂cî  OA'errides it. 
In the Public Works Act the leo-islature has noAvhere recognized 
.such a claim as tha t IIOAV pu t forAvard, al though it clearlj ' could 
have done so. Consequently it cannot be assumed tha t there was 
anj ' intention to t rea t such claims as subjects for compensation. 

[ G R I F F I T H , CJ .—Does not the use of the tei-in " interested " in 
sec. 89 .shoAA' t ha t a t least some " interests " are contemplated in 
the Act other than tlio.se to Avhich you limit the use of the 
term ?] 

I t niaj ' be tha t a person merelj ' in possession of lands not 
resumed would, under sec. 89, be entitled to compensation for 
damage done by the constructing au tho i l t j ' in c a n y i n g out a 
work. But sec. 56 refers onlj ' to persons claiming to be entitled 
to the land resumed. Clissold has by his OAVU admission that 
he Avas a trespa.sser shown tha t he did not " claim to be entitled." 
He has in fact shown the contrarj ' . 

[BARTON, J .—The section .saj's " until the contrary is shown to 
the Court." Does not t ha t mean the Eijuitj ' Court, after a valua-
tion has been made ? The money is to be paid into Court, and 
sec. 56 a,ssumes tha t tha t has been done. But in this case the 
CroAA'n has not yet paid the monej ' in.] 

This is not a case within the meaning of sees. 54, 55 and 56, 
because the claimant is not the OAvner or a person having " an 

http://tlio.se
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interest therein.' ' The English cases are not applicable here, H. C. OF A, 
because there the constructing authorit ies are commercial com-
panies, formed for the purpose of profit, Avhereas here the 
constructing authori ty is the CroAvn, acting in the public interest. 
The rule of construction of our Statutes Avill therefore be different, 
and they must be construed in faA'our of the CroAvn. More-
over, the terms and provisions of the Acts are A'ery different. 
The Lands Clauses Act contains no section similar to sec. 36 of 
the Public Works Act, pu t t ing the company in the shoes of the 
owner ; See Ex parte Winder, 6 Ch. D., 696, a t p. 700, 703. 

[GRIFFITH, C.J.—Is not the only difference in the mode of 
acquisition of the land ?] 

The mode is everytliing. What a private person or company 
would not be alloAved to do may Avith ju.stice be alloAved to the 
CroAvn, The English Act has no section corresponding to sees. 
37, 39 of the Public WOHCM Act 1900, which make the oAvnership 
ve.st in the CroAvn fortliAA'ith upon notification in the Gazette. 
Nor does it contain any section Avhich could haA'e the eff'ect of 
.stopping the Statute of Limitations running. Such claims as tha t 
of Clissold are recognized by the English Act, and the resumption 
is merely a compulsory purchase, a mat ter of contract, Avliich 
leaves the r ights of the parties the same as before, except tha t 
the land is converted into money, and the money into land. 

In re Paling (supra) was r ight ly decided. The Court there 
said that the claimant was fortunate in having the enjoj'iiient of 
the land for so long, as he Avas, on his own adini.s.sion, a trespasser. 
That case AA'as not appealed from, al though the amount involved 
Avas above the appealable amount, and the decision has stood for 
18 years. In In re Loder {sujji^a) the at tention of the Judge Avas 
not directed to In re Pcding. In Hamilton \. Iredale, (1903) 3 
S.R. (N.S.W.), 535, the same mistake AA'as made by the Judge, and 
his deci.sion Avas reversed b j ' the Full Court on appeal 

The Court Avill not g ran t a mandamus to work injustice. Here 
the claimant is seeking to t ake advantage of the Statute of 
Limitations, in order to get propert j ' Avliich belongs to someone 
else. That S ta tu te Avas not intended to alloAA' people to t ake 
other people's land, but merely to quiet possession. I t is not a 
ease in Avhich the Court Avill assist the claimant. 
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Dr. Cidlen, in replj'. The interest of the appellants is the fee-
simple, and they are entitled to have the full value of the land 
Avhen 20 years have expired ; In re Harris, Ex p>arte London 
County Council, (1901) 1 Ch., 931. The Tcspondent's contention 
amounts to this, that the resumption is equivalent to an ejectment 
bj' the owner. That AA'ould be so if the owner AA'ere knoAvn, and the 
Crown had taken o\'er his interest. But, the owner not being 
known, the CroAvn has onlj' taken Clissold's interest, and must 
compensate him for it. The resumption of CroAvn lands is not 
analogous, because there the title is ahvays in the CroAvn, and 
resumption is merelj' an appropriation of the lands to a specific 
purpose. 

Cur. adv. vult. 

20th June. GRIFFITH, C.J. Tliis is an apjieal from a decision of the Supreme 
Court of NeAV South Wales, bj ' Avhich the Court, bj ' majoritj' 
(Stephen, Acting CJ., dissenting), discharged a Rule Nisi for a 
nianchtmus to the respondent, the Minister for Public Instruction, 
the constructing authoritj' under the Lands for Public Purposes 
Acquisition Act, 44 Vict. No. 16 (consolidated in the Public 
Works Acts, 1900), to cause a A'aluation to be made of a piece of 
land at Canterbuiy, Avhich the respondent, as the constructing 
authoritj', had resumed in 1891, for the purpose of erecting a 
public school. The appellants' claim Avas not put in until the year 
1902, the time for so doing haA'ing been extended bj' the Supreme 
Court, in accordance Avith poAvers given under the Statute. The 
claim AA'as as folloAA's :—[His Honor here read the claim and 
particulars.] It appears now, and the fact Avas kiiOAvn to the 
constructing authoritj' at the date of resumption, that the title 
set up bj- Clissold AA'as ten j-ears' possession. There was some 
CA'idence that he had bought his right to possession from one 
Knox, Avho had been in po.sse.ssion for a number of j'ears, but he 
himself had onlj' been in possession for ten j'ears, and his case 
practically rests upon that basis. The contention on behalf of the 
appellants is that as Clissold, at the time when the land was 
resumed, had a right to the possession of it against everyone 
except the real owner, and could have brought an action of 
ejectment against anj'one AVIIO could not shoAv a better title than 
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himself, he ought to be compen.sated for Avhatever was taken from H. C. OF A. 
him. For the respondent it is contended tha t the appellants have 
not shown any title to the land except possession, tha t Clissold CLISSOLD 

was in possession merely as a trespasser, and that, upon the p "' 
resumption of the land by the constructing authori ty, the original 
OAvner's leo-al title became vested in the CroAvn or constructino; 
authority, and tha t thereupon Clissold's imperfect title became 
merged and SAvallowed up by the legal title, and that , therefore, 
on the face of the proceedings, it appears tha t the executors haA'e 
no interest in the land which can be valued, and no title Avliich 
will give them a r ight to compensation. In support of this con-
tention the respondents rely on the case In re Paling, 3 (N.S.W.) 
W.N., 41, in which the Supreme Court of New South Wales held 
that a person claiming compensation for resumption, on a title 
consisting merely of 18 years ' po.s,session, was not entitled to 
compensation. We are therefore, in eff'ect, invited to revieAA' and 
over-rule the decision of the Supreme Court in tha t case, Avhicli 
is not substantially distinguishable from the present. 

In considering this mat ter it is necessary to bear in mind tha t 
it is a general rule to be foUoAved in the construction of vStatutes 
such as that Avith Aviiich Ave are UOAA' dealing, tha t they are not to 
be construed as interfering Avith vested interests unless tha t inten-
tion is manifest. When this land AA'as resumed, Clissold Avas in 
possession, and tha t possession gaA'e him certain definite rights. 
In Gholmondeley v. Clinton, 4 Bligh, 1, Lord Redesdale, L.C., 
speaking of Statutes of Limitation, .said (at p. 75) :—" The 
policy of the laAv Avitli respect to those Statutes is unquestionably 
this : possessio» is always regarded by the laAv as prima facie 
title, and it is so regarded Avitli a view to public benefit. I t is not 
with a vieAV to the benefit of the individuals Avdio may be in 
possession or out of possesssion, AA'IIO may haA'e title or AVIIO may not 
have title, bu t it is with a vicAv to public benefit; because it is the 
public policy t ha t possession should remain undisturbed. The 
Statute against pretenced titles is formed on this view, and it is on 
such ground tha t a person out of possession is not a t l iberty to deal 
with the property in any Avay whatever, because i t tends to disturb 
the actual possession to the injury of the public a t large"' Whether 
Ave sympathise or not with j^ersons AVIIO, to use an Australian 
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H. C. OF A. expression, are called "jumpers," that is the law and the policj'of 
the hiAV. In the case of Ex parte Winder, 6 Ch. D., 696, Hall, 

CLISSOLD Y.C, a Judge of large experience in convej'ancing laAV, dealt with 
PERRY ^^^^ nature of the interest of such persons as the present appellants, 

Avliose land has been taken bj ' a constructing authoritj'. In that 
case the land had been taken under a contract Avith the person AA'IIO 
AA'as in possession. The learned Vice-Chancellor said (at p. 700) : 
" In this case the party Avho claims to have the fund paid out had 
acquired a title bj' possesi^ion of this propertj' for nearlj- the time 
Avhich Avould have operated as a bar to a claim by anybody else. 
Being in possession, the companj' negotiate Avitli him for the pur-
pose of taking the land ; thus treat him as being in possession, and 
he assumes himself to be a person AA'IIO can make a title to the 
propertj'. A contract is entered into based upon the assumption 
of his being the OAA'iier and capable of making a title to the fee-
simple. Nobodj' can doubt for a moment, that, if this Act of 
Parliament had not been pa.ssed, he had a mo.st valuable right and 
interest, Avhich could haA'e been sold in the market, althoug-h he 
had not j-et the full statutoiy title." That description exactly 
fits the position of Clissold, when • the land was taken bj' the 
Government. The Act referred to bj ' the Vice-Chancellor in 
the case cited AA'as the Land Clauses Ctrnsolidation Act, 1845, upon 
AAdiich the NCAV Soutli Wales laAV on the subject is founded 
with some variations. Under the English Act of 1845, land may 
be resumed in either of tAvo waj's—bj' contract, or, if the parties 
cannot come to terms, then bj ' a notice to treat given bj' the 
constructing authoritj' to the other partj'. If no agreement 
results, the price is a.ssessed under an elaborate .system, .some-
times bj' a jurj', sometimes by arbitration. The other partj' 
is required to execute a convej'ance of his interest. If he can-
not make a clear title, the constructing authority executes a deed 
poll, but before doing ,so must deposit in Court the amount 
agreed or assessed. In every case the constructing authoritj', in 
order to acquire a title, must pay to the claimant the agreed or 
assessed sum, or paj' it into Court. By the New South Wales 
Act of 1880, noAV consolidated in the Public Works Act (1900), 
two methods are prescribed for taking land for public purpo,se.s. 
One is bj ' contract with the owner. By the other method, different 
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from the English, the Governor-in-Council is authorized to issue a H. C. OF A. 
notification, Avhich is to be published in the Government Gaztdte 
and one or more ncAvspapers, declaring t ha t the land has been CLISSOLD 

appropriated or resumed (see sec. 6). Then sec. 8 provides tha t 
upon such notification the land "shall forthAvitli,be vested in the 
Minister and his successors, &c., for an estate of inheritance, freed 
and discharged from all t rus ts obligations estates interests con-
tracts charges rates rights-of-way or other easements Avhat.soever 
and to the intent tha t the legal e.state therein together Avitli all 
powers incident thereto as conferred by this Act shall be vested 
in the Minister as a trustee, &c." The term " Minister" is defined 
by sec. 4. Sec. 11 provides tha t " the estate and interest of e\-ery 
person entitled to land resumed under this Act or any portion 
thereof and Avhether to the legal or the equitable estate therein 
shall by virtue of this Act be deemed to have been as fully and 
eff'ectually convej'cd to the Minister as if the same had been 
conveyed bj ' the persons legally or ecpiitablj' inititled thereto by 
means of the ino.st perfect as.surances in the laAV. And every 
such e.state and interest shall upon the publication of such notifi-
cation as aforesaid be taken to have been converted into a claim 
for compensation in pursuance of the provisions hereinafter 
contained and every person shall ujion asserting his claim as 
hereinafter provided and making out his title in re.spect of any 
portion of the said resumed lands Vie entitled to compensation on 
account of such resumption in manner hereinafter provided." 
Sec. 12 provides that, Avithin 90 daj's after publication of the 
notification already referred to, the person claiming compen.sa-
tion must make his claim setting out the nature of his estate or 
interest together with an abstract of his title, &c. The time may 
be, and in this case AA'as, extended by the Supreme Court. Sec. 13 
provides tha t " Avithin sixty days after the receipt of every .such 
notice of claim by the CroAvn Solicitor he shall forAA'ard the same 
together Avitli his report thereon to the con.structing author i ty 
Avho shall thereupon (unless no prima facie ca.se for compen.sa-
tion is disclosed) cause a A'aluation of the land or of the estate or 
interest of the claimant therein to be made in accordance Avith 
the provisions of this Act and shall inform the claimant as soon as 
practicable of the amount of such A'aluation, &c." The appellants 
duly sent in a claim, and they IIOAV a.sk for a A'aluation. 
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Bearing] in mind tha t the S ta tu te is to be construed, if 
possible, so as not to interfere Avitli vested r ights , let us con-
.sider their position. Clissold AA'as entit led to possession of the 
land as again.st anj'one except the real OAA'iier, and could have 
asserted t ha t r ight l y an action of ejectment. Indeed, but for 
the notification, he could have ejected the constructing authorit j ' . 
The Act expresslj ' provides tha t the title of the holder of the land 
shall cease upon the notification of the resumption being pub-
lished in the Gazette, and tha t his estate shall be couA'erted into a 
claim for compensation. But, if the contention of the respondents 
AA'ere to prevail, t ha t the eff'ect of the notification Avas to sAvalloAv 
up the t en j 'ears ' t i t le of the claimant, tha t AA'OUM be to give to it 
the effect of a judgment in ejectment recoA'ered by the real owner 
—wdio is unknoAA'n to this day—agains t the per.son in possession, 
and the claim to compensation into which the estate is to be 
converted would be illusory. Tha t AA'OUM eertainlj ' not be a pro-
tection of A'ested interests. To construe the Act in that AA'aj' 
would be to make it an Act, not for compensation, but for con-
fiscation. A further examination of the Act will shoAV that , if the 
eff'ect of resumption were to extinguish imperfect titles, .some of 
its provisions would be quite unnecessary. In the English Act 
the sections providing for compensation in such cases are intro-
duced by an introductoiy clause, " and Avitli respect to the 
purchase-monej ' or compensation coming to part ies having limited 
intere.sts or preA'ented from t rea t ing or not mak ing title . . . 
be it enac ted" &c. (sec. 67). There is no such provision in the 
New South Wales Statute, but there are various provisions which 
shoAV tha t they Avere intended to appl j ' to persons AVIIO failed to 
make title, like the claimant in this case. After the notification 
of resumption, the per.son claiming compensation is not entitled to 
receive the moneys appropriated for tha t purpose unti l he has 
proved his r ight to it to the satisfaction of the constructing 
authori ty, who, if not satisfied, ma j ' pa j ' the amount into Court. 
I t appears, therefore, tha t the S ta tu te intended to provide that 
the compensation to be oflTered should be assessed in the case of 
persons who could not make a legal title, as Avell as in the case 
of those who could. Whatever the na ture of the interest which 
they have, it is assumed to be capable of being valued for com-
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pensation. The legislature apparent l j ' took it for granted tha t H. C. OF A. 
persons in the position of the claimant here AA'ould make claims ^ 
for compensation, and therefore made proA'ision for their recog- CLISSOLD 

nition and satisfaction. I t cannot make an j ' diff'erence to the P,,KRY 

rights of the claimant, whether the money is paid into Court or 
not. His r ights cannot be aff'ected b j ' the manner in Avhich the 
discretion of the constructing author i ty is exercised. Although 
the documentaiy OAvner, as he has been called, is not knoAA'n, the 
Crown is indebted to .soinebodj', and its representative ma j ' take 
advantage of the Act, and avoid further responsibility to the true 
owner by paying the monej ' into Court. If the monej ' Avere paid 
into Court, it is clear from sec. 56 of the Act of 1900 tha t the present 
claimants AA'ould, under certain conditions, be the persons entitled _ 
to receive it. Tha t section proA'ides that " the parties respectiA'ely 
in posses.sion of such lands as being the OAvners thereof or in receipt 
of the rents of such lands as being entitled thereto, at the time of 
such lands being purchased or taken, shall be deemed to have been 
lawfully entitled to such lands until the contrarj ' is shown to the 
.satisfaction of the Court, and unless, upon such inquirj ' as the Court 
thinks fit to direct, the contrarj ' is shoAA'ii as aforesaid, the parties .so 
in possession and all parties claiming under them or con.sistently 
with their possession, shall be deemed entitled to the money so 
deposited and to the dlA-idend or interest of the securities purchased 
thereAvith and the same sliall be paid and applied accordingly." The 
contention of the CroAvn here is tha t the "contrar j ' is shown," 
inasmuch as the claimants' title is not complete. But posse,s.sion 
is a good title against all the AA'orld except the real OAvner. I t is a 
saleable and doA'isable interest, '• Unti l the contrarj ' is shoAvii " 
means until .someone else SIIOAA'S a better title in himself. In the 
meantime, therefore, the contraiy not luiA'ing been shoAvn, it is to 
be assumed that, if the monej ' had been paid in, the appellants 
AA'ould haA'e been entitled to so much as represents Clissold's 
interest. The onlj ' condition Avhich, under the Statute, Avill excuse 
the constructino- author i tv from causino- a A'aluation to be made 
is that a prima faci,e case for compen.sation has not been disclosed. 
It would be contra iy to the principles of construction Avhich haA'e 
been alreadj ' referred to, as AA'OII as inconsistent Avith the other 
provisions of the Act Avhich I h a \ e jus t mentioned, to hold tha t a 
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H, C. or A. nian Avho has a posses.soiy title, good against the Avhole Avorld until 
' • the " contrary is .shown,'' has not disclosed a primd facie case for 

CLISSOLD compensation. For these reasons I t h i nk t h a t the rule nisi for a 
p ,"• mandamus directing the respondent to make a valuation should be 

made absolute. As to / » re Paling, it may perhaps be distin-
guishable on the ground tha t the application for a nucndamus 
there was made before the expiration of the twen ty years, and the 
learned Judges there thought , admit tedly erroneously, t ha t the 
gran t ing of a mandamus would conclude the inquiry as to title. 
Sir James Martin, C.J., however, gave expression to the opinion 
tha t an inchoate posses,sory title such as tha t of the present 
claimants gave no r ight to compen.sation. On tha t point that 

.decision must be taken to be over-ruled. 

BARTON, J., and O 'CONNOR, J., concurred. 

G R I F F I T H , C.J.—Our decision does not conclude the principle 
upon which the assessment Avill be made, but we bold tha t the 
appellants are entitled to compensation for the estate or interest 
taken from Clis.sold, Avhatever tha t may be ul t imately shoAvn to 
be. 

Appeal (illotved. Order iff the Supreme 
Court discharging tlie Rule Nisi 
for a mandamus discharged. Rule 
Nisi made tib.solute ivith costs. 
Respondent to pay the co-s/.s <ff the 
appeal. 
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