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[ H I G H COURT OF A U S T R A L I A . ] 

NOLAN . 
DEFENDANT, 

APPELLANT; 

CLIFFORD . 
PLAINTIFF. 

RESPONDENT ; 

Grirtith C.J., 
Barton and 

IQ-Connor, JJ. 

ON A P P E A L FROM T H E SUPRBxME COURT OF 
N E W S O U T H W A L E S . 

Crimes Act (1900, No. 40) sec. 352—Arrest—Power of constable to arrest ivithout fj_ c . OF A. 
warrant— " SiicJi crime "—Offence under sec. 47 of Impounding Act (1S98, No. 1904, 
6)—Construction of Statutes—Consolidating Acts—Interlocutory judgment— " ' ' 
Appeal without leave—Point not taken in Court belouj. bYDNEY, 

Jtme 22, 23, 
The law as to the power of constables to arrest wi thout warrant has not 24 27 29. 

been altered by sec. 352 of the Crimes Act, 1900. 

Sub-sec. (2) (a) of t ha t section does not authorize a constable to apprehend 
without warrant a person whom he, with reasonable cause, suspects of having 
committed an oS'enoe which is not an indictable offence. 

)Sfe;n6?e, notwi ths tanding sec. 47 of the Impounding Act, 1898, " r e s c u e " 
remains a misdemeanour a t common law. 

In dealing with a consolidating S ta tu te the Court will consider the pre-
existing law, and, if the S ta tu te is one affecting the liberty of the subject, will not 
construe it as amending the Sta tu tes consolidated, or as altering the common law, 
unless the intention of the legislature to make such a change in the law is shown 
by clear words. 

(Jna've, whether an order of the Supreme Court refusing to g ran t a Rule 
Nisi for a New Trial on certain grounds, but granting it on others, is, quoad the 
refusal, an interlocutory judgment. 

AVhere a defendant obtained a verdict, the Judge having directed the jury 
in his favour on a certain ground, and the verdict was subsequently set aside and 
a new tr ial granted by the Supreme Court , he was allowed, on the hearing of his 
appeal from the judgment of the Supreme Court , to support the original direction 
of the Judge , upon a ground not taken at the trial or before the Supreme Court. 

Order of tlie Supreme Court (16th Feb. , 1904), affirmed. 

APPEAL from an order of the Supreme Court refusing to grant 
a Rule Nisi for a new trial on certain grounds. 
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H. C. OF A. 
1904. 

NOLAN 
V. 

CLIFFORD. 

The following statements of the facts and proceedings is taken 
from the judgment of Griffith, CJ. :— 

This AA'as an action brought by the respondent against the appel-
lant, who is a police constable, for assault and false imprisonment. 
The defendant pleaded not guiltj', by Statute, and his justification 
Avas that he had arrested the plaintiff on reasonable suspicion of 
having committed an off'ence against sec. 47 of the Lmpounding 
Act, 1898 (a). At the first trial of the action, before Pring, J., 
that learned Judge directed the jury that if the defendant had 
reasonable cause to suspect that the plaintiff had committed the 
alleged offence, AA'hich he treated as an off'ence punishable on suni-
maiy conviction, the defendant should haA'e a verdict. The jury 
found for the defendant. The plaintiff then applied for a new trial 
on the ground of misdirection, and the Supreme Court held (in a 
judgment reported as Clifford v. Nolan, (1903) 3 S.R. (N.S.W.), 
504), that the learned Judge was wrong, and that the defendant 
Avas not justified in arresting without a Avarrant a person AAdiom 
he suspected, on reasonable grounds, of having committed an 
offence punishable on .summary conviction. The question Avhether 
the offence Avas a misdemeanour was not taken at the trial, or 
argued before the Supreme Court. A new trial was had, Avhich, 
in A'ioAV of the decision of the Full Court, AA'as practically only a 
matter of assessment of damages. The plaintifi obtained a 
verdict for £350. The defendant then moved for a Rule Nisi for 
a new trial, and raised the same point, and also others Avhich 
had not been raised formerly, and the Full Court, on 16th 
February, 1904, following their former decision on the first point, 
refused the rule on that ground. A rule was granted on other 
grounds, and at the date of the appeal it had not been disposed 
of. The defendant now, AA'ithout leave, appealed from the order 
of the Full Court refusing to grant a Rule Nisi on the first 
ground. 

Sir Julian Salomons, K.C, (Avith him. Wise, K.C, and Boyce), 
for the appellant. 

(a) 47. Every person who re,scues or incites or assists any other person in rescuing 
any animals lawfully impounded, or seized for the purpose of being impounded, 
shall be liable in any competent Court to all costs and damages lawfully charge-
able thereupon and also to a penalty not exceeding twenty pounds. 
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Mocatta, (with him Mitchell), for the respondent, bj ' AA'aj' of H. C. OF A. 
preliminary objection submitted that, upon certain grounds 
appearing in a notice of motion filed, the appeal should be struck NOLAN 
out; (1) that the notice of appeal had been given AA'ithout leave Q p̂poĵ n 
of the Court in a case in Avhich there was no appeal as of right, 
the judgment appealed from not being a final, but an interlocutory 
judgment, and the amount involved being under the appeal-
able amount; (2) that the appellant, bj' his laches, and acquies-
cence in the first judgment of the Supreme Court on this point, 
had precluded himself from raising it now. 

Taking the second ground fir.st, judgment was delivered by the 
Supreme Court twelve months ago, at a time when the appellant 
could have appealed to the Privy Council. So far from appealing, 
he acquiesced in the judgment of the Court, and applied for 
leave to pay money into Court. Then, although he could have 
appealed to the High Court, he allowed the case to go to trial a 
second time. No reference was made to this point at the second 
trial, nor was any evidence given that would enable the point to 
be raised. 

[GRIFFITH, C.J.—On an appeal from a final judgment, all 
points raised in the course of the case are open to the unsuccessful 
partj'. If a point is decided against him on an interlocutorj'-
application, there is no need for him to keep on raising it. He 
referred to Maharajah Moheshur Sing v. Bengal Government 
(1859), 7 Moo. Ind. Ap., 283, at p. 302.] 

A litigant is entitled to knoAV when the ligitation is at an end, 
and if the other party takes a step which leads him to believe 
that the appeal has been abandoned, and to incur heavy costs in 
that belief, the appeal cannot be revived; Walker v. Walker, (1903) 
A.C., 170. By the application for leave to pay money into Court, 
the appeal has been perempted; Loughnan v. Haji Joosub BhuUa-
dina, 7 Moo. P.C, 372; The Ship Clifton, 3 Knapp, 375. 

[ Wise, K.C, referred to Campbell v. Commercial Bank, 2 
N.S.W.L.R. 375.] 

[GRIFFITH, CJ.—HOAV can it be contended that Avhat happened 
in October, 1903, can perempt an appeal the right to which first 
arose in February, 1904 ?] 
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H. C. OF A. Tĵ e appellant, not having taken the point at the second trial, 
^ ^ ^ was not entitled to take it in the memorandum for a Rule Nisi. 
NOLAN [GRIFFITH, CJ.—The second trial AA'as merely for the assess-

CLIFFORD. ment of damages, and consequently the point could not have 
arisen.] 

As to the other ground of the notice of motion, this is not a 
final judgment; Collins v. Vestry of Paddington, 5 Q.B.D., 368. 

[GRIFFITH, CJ.—If the Rule Nisi had been refused altogether, 
it would clearly have been a final judgment. The only difficulty 
that arises is by reason of the Supreme Court having granted a 
Rule Ni.si on some grounds, and refused it on others.] 

Even if it is a final judgment, it does not involve the appealable 
amount. The appellant has moved the Full Court to have the 
damages reduced, and a rule has been granted. On the new trial, 
if granted, the jury may find for less than £300. 

[GRIFFITH, CJ.—Primd facie £1000, the amount claimed, is in 
question. 

O'CONNOR, J.—HOAV can the plaintiff" be heard to say that less 
than £300 is involved, when he is claiming £1000 ?] 

I t is the amount recovered, not the amount claimed, that decides 
that question. 

[Sir Julian Salomons, K.C, referred to Bozson v. Altrincham 
Urban District Council, (1903) 1 K.B., 547; and also to Nil-
whadub Doss v. Bishumber Doss, 13 Moo. Ind. App., 85.] 

Per Curiam. We are of opinion that, whether the judgment 
in question is final or interlocutory, we ought to hear the appeal. 
Even if we allowed this objection, Ave should grant special leave 
to appeal immediately. 

I t was agreed that the costs of the motion should be costs of 
the appeal. 

Sir Julian Salomons, K.C, for the appellant. The question is 
whether a constable, acting bomt fide, may arrest, without a 
warrant, a person whom he suspects, on reasonable grounds, of 
having committed a misdemeanour. " Rescue," the offence made 
punishable summarily by sec. 47 of the Impounding Act, 1898, is 
also a misdemeanour at common law. The Avords " such crime " 
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in sec. 352 (2) of the Crimes Act, 1900 (fc)," refer to all the offences H. C. OF A. 
1904 mentioned in see. 352 (1) (a) and (b), and not only to the last ^^^^ 

antecedent " felony." The AVord " crime " is large enough to NOLAN 
cover them all, and grammatically it should be taken to refer to CLI^P'OKD. 

them all. I t is used in the Act to include both felonies and • 
misdemeanours. The only distinction between these tAA'o classes 
of offences is tha t felonies are off'ences punishable by death or 
penal servitude (sec. 9), and misdemeanours are those punishable 
by imprisonment with or without hard labour or AAdiipping, or 
fine (sec. 10). Under the Act some off'ences are included in both 
classes. The words " crime " and " offence " are used interchange-
ably to mean either felonies, misdemeanours, or other off'ences, 
not as belonging specially to one or the other class of off'ence. 
This part of the section is taken from sec. 429 of the Criminal 
Law Amendment Act oi 1883, 46 Vict. No. 17 (c). The learned 

(6) 332. (1) Any constable or other person may without warrant apprehend, 
(a) Any person in the act of committing, or immediately after having com-

mitted, an offence punishable, whether by indictment, or on summary 
conviction, under any Act, 

(b) any person who has committed a felony for which he has not been tr ied, 
and take him and any property found upon him, before a justice to be dealt with 
according to law. 

(-2) Any constable may without warrant apprehend 
(a) Any person whom he, with reasonable cause, suspects of having com-

mitted any such crime, 
(b) any person lying, or loitering, in any highwaj-, yard, or other place 

during the night, whom, he, with reasonable cause suspects of being 
about to commit any felony, 

and take him, and any property found upon him, before a justice to be dealt with 
according to law. 

(3) Any constable may, although the warrant is not at the time in his pos-
session, apprehend any person for whose apprehension for a misdemeanour, or an 
offence punishable as a misdemeanour, a warrant has been issued, and take him, 
and any property found upon him before a justice to be dealt with according to 
law. 

(c) 429. Every constable, or other person, may, without a warrant apprehend 
any person in the ac t o committing, or immediately after having committed an 
offence punishable (whether by indictment or on summary conviction) under this 
or any other Act—and take such person, together with any property found upon 
him, before a justice, to be dealt wi th according to law—and may in like manner 
apprehend and deal with any offender who has committed a crime punishable by 
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H. C. OF A. commentators' note to that section is to the effect that the AA'ords 
" such crime " refer to any crime covered bj ' the section, " indictable 

NOLAN and sunnnarj'offences alike." This is a poAA'er given to constables, 
CiiFFORD '̂-'̂  priA'ate pensons, to protect them in the exercise of their duty. 

Constables AA'ould never be able to act if thej' had to decide in each 
case hoAV the off'ence AA'as punishable, before proceeding to arrest a 
suspected person. If there AA'as anj' ambiguitj' in the original 
Act, the consolidating Act has removed it. It is no ansAver to saj' 
that the poAver giA'en is too great, and that constables might, under 
the section, arrest on suspicion of triA'ial off'ences. A discretion is 
left to the constable, and the authorities would check any tendency 
to exercise it wrongly. 

The A'erdict for defendant should be restored and the amount of 
the verdict recovered in the second trial be repaid to the defendant 
(sec. 37 of the Judiciary Act). 

Wise, K.C, folloAved. The Court beloAV should not have referred 
to tbe original Act, as there is no ambiguitj' in the Con.solidating 
Act. The Avords " such crime " must refer to the offences men-
tioned in both (a) and (6) of 352 (1). Tlie consolidating drafts-
man has endeavoured to cany out the meaning placed upon the 
original section by the commentator. This is plain from looking 
at the commissioner's note. There is no reason of public policj' why 
the poAver to arrest should be limited to cases of felonj'. The 
AA'ord " crime " in the section should be read in the sense in which 
it is used throughout the Act, that is, to coA-er oft'ences of every 
kind, not in any technical sense. There are so manj' sections in 
which the Avord is used looselj' and inartificiallj' that no inference 
should be draAvn from the use of that particular Avord, that any 
particular class of off'ence is intended. The use of the word 
" such " cannot serve to limit its reference to any one antecedent 
rather than to another. 

" Rescue," though it is made punishable on summarj' conviction 
by the Impounding Act, is no less a " crime." It Avas held that 
an information for " rescue " under the original section, 33 of 29 

» 
death or penal servitude, and for which he has not been tried—and every constable 
may, without warrant, apprehend and in like manner deal with any person, whom 
he, with reasonable cause suspects of having committed any such crime. . . 
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NOLAN 
V. 

CLIFFORD. 

Vict. No. 2, AA'as a " criminal proceeding," and tha t " rescue " and H. C. OF A. 
"pound breach" AA'ere off'ences at common laAv; Exp>arte Kellett, ^ 
1 S.C.R. (N.S.W.) N.S., 148. The Avords "a l l other crimes not 
capital" were held to include a misdemeanour, a fraud committed 
by a purser in the navy ; Mann v. Owen, 9 B. & C , 595. In tha t 
case Bayley, J., ijuotes Blackstone's Commentaries in support of 
his judgment. An application for a summons under certain 
sections of the Com2')anies Act, 25 & 26 Vict. c. 89, sees. 26, 27, 
imposing a penalty for default in fulfilling certain requirements 
of registration, AA'as held to be a criminal cause or ma t t e r ; R. v. 
Tyler and the International Commercial Go. Ltd., (1891) 2 Q.B., 
588. " Rescue " is made punishable in the .same Avay by sec. 47 of 
the Impounding Act 1898, but it is an old common law Avord, 
and in a .statute i t must receiA'e its full English meaning; i t 
remains an indictable offence; per Hargrave, J., in Exparle Kellett 
(supra). 

[GRIFFITH, C.J., referred to R. v. Harris, (1791) 4 T.R., 205, 
per Ashurst, J., where it Avas said that , Avhen a Sta tute impo.ses a 
penalty for a common laAV offence, the common laAA' offence 
remains.] 

Any offence again.st the CroAvii for Avliich an indictment Avill lie 
at common laAv is a " crime" ; Conybea.re v. London School Board, 
(1891) 1 Q.B., 118. 

In the Act there are certain sections Avhicli use the term 
" criminal proceedings " in a sense Avhicli includes all three classes 
of offences, e.g., sees. 407, 570, 577. The Avord " crime " in section 
352 (2), therefore clearly may refer to all three, and grammatic-
ally it must. 

Mocatta, for the respondent. The point tha t this offence Avas 
a misdemeanour Avas noA'er raised before I t Avas simply con-
tended that, under the section, a constable AA'as entitled to arrest 
upon suspicion of an off'ence punishable on summaiy conviction. 
The off'ence AA'as all through treated as an off'ence under the 
Impounding Act, not as a mi.sdemeanour at common hiAv. On 
that ground the appeal should be dismissed. The appellant can-
not, as in the case of a par t j ' supporting a nonsuit, make use of 
any ground Avhicli he could have taken beloAV, 

The plea Avas not gui l t j ' b j ' Statute , and the Impounding Act 
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V. 
CLIFFORD 

H. C. OF A, -was referred to in the margin. Consequentlj' there was no 
justification suggested in re,8pect of any other offence than that 

NOLAN which AA'as punishable summarily under sec. 47 of that Act. It 
Avas held in R. v. Sni'ith, 14 S.C.R. (N.S.W.), 419, that a defendant 
in an action for false imprisonment could not justifj' on anj' 
other ground than that Avliich Avas charged against the plaintiff' 
in the prosecution. Here the charge was " rescue." " Rescue " 
is not indictable at common law ; R. y. Bradshaw, 7 C & P., 233; 
R. V. Colwell, 7 S.C.R., 404; Lodge v. Roe, 1 V.L.R., 69; Bullen 
on Distress, 2nd ed„ p. 247. Sec. 33 of 29 Vict. No. 2 (sec. 47 of 
Impounding Act, 1898) was held not to create an indictable 
offence; R. v. Cohvdl, 7 S.C.R. fN.S.W.), 404. "Pound breach" 
is an off'ence at common laAv, but the prosecutor could not proceed 
in a summaiy Avay for that offence under sec. 47. At common hiAv 
the pound Avas a A'ery diff'erent thing from that constituted by the 
Act, and the graA'amen of the charge of " pound breach " Avas the 
breaking in. 

[Salomons, K.C, referred to R. v. Butterfield, 17 Cox CC, 
598, a case of indictment for pound breach at common laAv]. 

In England there are no general pounds, and there is no 
Statute giving justices poAver to deal with offences in respect of 
them. The off'ence is no longer indictable here. 

[GRIFFITH, C.J.—It is a recognized rule of laAV that the 
impo.sition of a statutory penaltj' does not displace the common 
laAV remedy.] 

This Court is asked by appellant to saj', that, although the Full 
Court AA'as perfectly right in deciding as it did on the points raised 
before it, yet its finding must be reversed, and the A'erdict of the 
ju iy restored, because this point might have been taken before 
the Supreme Court, and, if it had, that Court ought to have decided 
the other waj'. 

[GRIFFITH, CJ.—Was not the only material tjuestion at the 
trial, whether the defendant Avas justified in arre.sting the plaintiff? 
If a Judge gives wrong reasons for his direction, Avliich Avas 
right on another ground, can the defendant be prevented from 
giving that right reason now ?] 

The question noAV is, not Avhether the defendant AA'as justified 
generally, on any ground, but on the particular ground taken at 
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the trial. The Court is asked to give a decision on a specific U- C. OF A. 
point of laAV, not on the question Avhether the verdict is to stand _^_^ 
generally. There is now pending before the Supreme Court a NOLAN 
rule nisi for a n e w trial on grounds altogether distinct from this. cĵ ĵ poRj,. 
This point could have been taken on the second trial and dealt 
Avith l y the Supreme Court. Then, if the Court folloAved their 
previous ruling, the defendant could have appealed from them to 
this Court. But the point not having been t aken a t the second 
trial, the defendant was not entitled to t ake i t on the rule n i s i or 
here ; Adelaide Corporation v. White, 55 L.T., 3 ; and, therefore, 
there is no judgment from Avhich he is entitled to appeal. 

[GRIFFITH, C.J., referred to Saff'ord and Wheeler, Privy Council 
Practice, pp. 852, 853. If a judge directs a j u r y r ightly as to the 
law, is his reason material ? Does it matter, for instance, if he 
refers to a Avrong section of an Act in support of his ruling ? The 
appeal is from the judgment, not from the reasons.] 

The Privy Council Avill not entertain a point raised on appeal 
for the first time, when it might have been raised beloAV, and, if 
raised, a dift'erent result might have been brought about ; Saff'ord 
and Wheeler, 853, citing Adelaide Corporation v. White (supra); 
Borough of Randwick v. Australian Cities Investment Corpora-
tion, (1893) A.C,, 322. 

[BARTON, J., referred to Garden Gully United Quartz Mining 
Co. V. McLister, 1 App. Cas., 39.] 

If the point had been raised, fresh facts could have been pu t 
before the j u r y ; R. v. Dadson, 3 C & K,, 148. The plaintiff" 
Avill be greatly prejudiced if the point is alloAved to be raised 
noAv. The Supreme Court might have decided diff'erently, and the 
plaintiff Avould not haA'e incurred the costs of a second trial AA'hich 
maj ' prove abortive. 

As to the construction of the section, the (piestion is not so 
much Avliat Avill be the consequences of one construction or the 
other, but what the Legislature has said. This is a Sta tu te aff'ect-
ing the liberty of the subject, and therefore, AA'here a section Avill 
bear more than one construction, the Court AA'ill adopt that AA'hich 
will give the subject the Avider libertj ' , part icularly if tha t is the 
strictly grammatical construction; Bowditch v. Balchin, 19 L.J. 
Ex. (N.S.), 337. Here the Avord "such" would natural l j ' and gram-
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H. 

CLIFFORD. 

C. OF A. matieallj' refer to the nearest antecedent to Avhich its substantive 
can refer. "Crime" is used in the .singular. Looking back from the 

NOLAN Avords " .such crime," the first class of crime to Avhich the words can 
refer is " felony." According to the ordinary rules of grammatical 
construction, " felonj' " must be taken to be the class referred to. 
This Avill give " .such " its proper qualitative meaning, belonging 
to one particular class. " Any " is mei'clj' a general word. The 
AA'ord " crime " can only be used to refer to classes of offences of 
AA'hich all are " crimes." Some misdemeanours, and many of the 
off'ences punishable sumniarilj', are not crimes at all. A man maj' 
be indicted for a nuisance as a misdemeanour, but the prosecution 
is in the nature of a civil proceeding; the off'ence is not a crime 
and no criminal intent is necessarj'; the evidence necessary to 
support a civil action is sufficient to support an indictment; R. 
\. Stephens, L.R. 1 Q.B,, 702. The mere fact that an offence is 
indictable does not neces,sarily make it a crime. Off'ences punish-
able sumniarilj' are not necessarily crimes, and in some cases 
the proceedings have been held to be not eA'en in the nature of 
criminal proceedings ; Ex parte Mofiitt, 10 S.C.R. (N.S.W.), 270 ; 
Crabtree v. Hole, 43 J.P., 799 ; Commissioners of Police v. 
Cartman, (1896) 1 Q.B,, 655. The word "crime" is altogether 
inappropriate, if intended to coA'er all the cla.sses of off'ences 
mentioned in the first part of the section. The onlj' class of 
Avhicli it is uniA'ersallj' true is " felonj'." Therefore, both on 
grammatical grounds, and in accordance Avith the meaning of the 
Avords, that must be the onlj' class referred to. MoreoA'er, that is 
in accordance Avith the common laAv, and the Act Avill not be 
presumed to alter that unless the intention is shown by clear 
Avords. The Act is a consolidating Act, and has adopted sec. 429 
of the Criminal Law Amendment Act. There Avould have been 
no difficultj' about it but for the commentators' note, which is 
inconsistent Avitli Ex parte Mofftt (supra). The only change is 
that for the Avords " crime punishable by death or penal servi-
tude," the legislature has substituted the AA'ord " felony " ; Avhich, 
bj ' sec. 9 of the consolidating Act, sec. 4 of the original Act, is 
made a sj'nonj'm for the longer expression. That part of the 
section of the original Act was declaratoiy of the common law on 
this point. The Court Avill not hold that there AA'as an intention 
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to alter the common laAV, especially in a Statute aff'ecting the H- C. OF A. 
liberty of the .subject, unless it is sliOAvn by clear AA'ords; Hard- ^ ^ ^ 
castle on Interpretation of Statutes, 3rd ed., pp. 133, 307. If the NOLAN 
legislature had intended to cover all classes of offences, thej' could (^^^^^Q^J^ 

have done so by using the one AA'ord "offence" instead of "crime," 
In con.struing the consolidating Act the Court Avill refer back to 
the Acts consolidated, and consider the sources and history of 
the legislation on the subject; R. v. White, 20 (N.S.W.) L.R., 
12 ; Fielding v. Morley Corporation, (1899) 1 Ch., 1. The "long 
title" of an Act is to be read as part of the Act; Attorney-
General V. Margate Pier and Harbour Co., (1900) 1 Ch., 749. 
In Boulter v. Justices of Kent, (1897) A.C. 550, Lord Davey, at 
p. 573, said that a con.solidating Act AA'as " the last place in Avliich 
you would look for a substantive and important change in the 
law—imposing new liabilities on Her Majestj''s subjects." 

[GRIFFITH, C.J.—In a consolidating Act, if the AA'OIXIS of the 
original Act are repeated, they haA'e, pjr'imd facie, the same 
meaning as before.] 

Sec. 429 of the Criminal Latv Amendment Act is composed of 
3 parts, (1) " Every constable " to " according to law " ; (2) " and 
may in like manner " to " for AAdiich he has not been tried " ; and 
(3) " and every constable " doAvn to the end. The intermediate 
part is declaratoiy of the common law. Paragraph 3 of sec. 352 
is taken from the Imperial Act 24 & 25 Vict. c. 96, s. 103. It Avas 
held in R. v. Whitehouse, 2 S.C.R. (N.S.W.), 118, that at common 
law a policeman had no power to arrest Avithout a AA'arrant for a 
misdemeanour. Then, after the passing of the Act of 1883, in R. 
V. Tommy Ryan, 11 (N.S.W.) L.R., 171, it Avas decided that a 
constable had no poAA'er to arrest AA'ithout liaA'ing a AA'arrant in his 
possession, tl;ougli one had been Issued. If the appellant's conten-
tion is correct, all the argument in that case Avas quite unnecessary, 
because the constable had poAver to arrest on reasonable suspicion 
Avithout any warrant. The Court then must haA'e put upon the 
section the construction now contended for. That construction 
Avas evidently put upon it by the legal profession in general, and 
the legislature adopted it, and met the difficulty that arose in R. v. 
Tommy Ryan, by passing sec. 33 of 55 Vict. No. 5, AA'hich is now 
sec. 352 (3) of the Crimes Act, giAdng a constable poAver to arrest 
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H. C. OF A, for a misdemeanour, if a warrant has been issued, even though not 
in his possession at the time. That section Avould be unneces.sary 

NOLAN î  '^ constable could arrest for a misdemeanour on mere suspicion, 
because the knowledsfe that a AA'arrant Avas out would in itself be a 
rea.sonable ground for su.spicion. That construction having been 
put upon the section bj' the Courts, the legislature and the legal 
profession in general, this Court will adopt it as the correct one; 
Southwell V. Bowditch, 1 C.P.D., 100, at p. 103. 

The commissioner's note should not be looked a t ; Hardcastle 
on Interpretation of Statutes, 3rd ed., 140; Hilder v. Dexter, 
(1902) A.C., 474; Union Bank v. Munster, 37 Ch. D., 51 ; 
Beale on Rules of Interpretation, pp. 1,2. The Act will therefore 
be construed in reference to the Acts consolidated, and the 
common law declared by those Acts, and Avill be construed as not 
altering them. The construction contended for by the appellant 
Avould make the provisions in the Justices Act, 1902, No. 27, for 
the Issue of AA'arrants, useless. There would be no necessity to 
satisf J' a magistrate on oath that an offence had been committed, 
because the prosecutor could go to a constable, and, by giving 
him information, have a person arrested for any off'ence whateA'er. 

The Justices Act proAudes that no prosecution under the Act 
maj' be initiated more than six months after the commission of 
the alleged off'ence. There is, however, no limitation of time 
with regard to the power of arrest given in sec. 352 of the Grimes 
Act. Therefore, upon the appellant's contention, a man might be 
arrested on suspicion of lia\'ing committed an off'ence punishable 
on summary conviction, at a time when he could not be prosecuted 
for it. It cannot be assumed that the Legislature intended .such 
an anomaly. 

The cases cited for the appellant upon the meaning of the word 
"crime," have reference merely to sec. 47 of the Judicature Act, 
which gives the Court of Appeal the right to entertain appeals in 
civil matters. They decide, not that the offences in question were 
"crimes," but that the proceedings in respect of them were in the 
nature of criminal proceedings, so as to bar an appeal; R. v. 
Barnardo, 23 Q.B.D., 305; Ex j^ctrte Woodhall, 20 Q.B.D., 832; 
Seaman v. Burley, (1896) 2 Q.B., 344. 
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Mitchell folloAved. If the appellant's contention is right, the H. C. OF A. 
Police Off'ences Act, 1901, No. 5, creates a curious anomalj ' , because, 
although in 1900 the Crimes Act had given a con.stable poAver to KOLAN 
arrest on suspicion for an j ' off'ence AA'hatever, there was express ^^ u-̂ yoRD 
provision made in the Act of 1901 for the issue of summonses in 
respect of a large number of off'ences. This offence is punishable 
on summary conA'iction onlj', not l y indictment. The reniedj ' b j ' 
Avaj' of indictment, if it ever existed, has become ohsolete, and sec. 
47 of the Pmpounding Act provides the onlj ' remedj ' knoAvii to 
the present laAv. [He referred to Hardcastle on Interpretation 
of Statutes, 3rd ed., p. 368], Gldtty says tha t there is a great 
deal of doubt as to the nature of the offence ; 2 Grim. Law, p. 204, 
note. The nature of the penalt j ' imposed tends to SIIOAV tha t it 
Avas intended to abrogate the common laAA'. Where the punish-
ment is altered to AA'hat is in the nature of a penaltj ' , recovei-able 
civillj', it maj ' be inferred tha t the intention AA'as to rid the off'ence 
of its previous criminal characteristics at common laAV. There is 
here a maximum penalty of £20 substituted for the common laAA' 
liabilitj' to imprisonment up to tAA'o years. In Fortescue v. St. 
Matthew's, Bethncd Green, (1891) 2 Q.B., 170, it Avas held tha t 
where a Statute proA'ides a punishment and a method of enforcing 
it, ditt'erent from tha t provided bj ' an earlier Statute, the later 
Statute impliedlj' repeals the earlier. The pre.sumption should 
be stronger in favour of a repeal where the earlier laAV is common 
law, not Statute. 

[GRIFFITH, C.J.—The opinion of Ashurst, J., on this point, in 
R. V. Harris {siqora), has never been called in question.] 

The Act is a code, but it proA-ides tha t proceedings under the 
Act are no bar to a ciA'il action for trespass, " the common laAA' r ight 
of proceeding for damages " (sec. 58). Sec. 46 prescribes a penal t j ' 
for an offence, but proA'ideS tha t it "shall not affect an j ' criminal 
proceeding," if applicable. The Act haA'ing proA'ided certain 
remedies, and having expresslj ' mentioned certain common laAv 
rights as not being aftected therebj ' , the presumption is that 
common law remedies tha t are not mentioned are taken aAvaj'. 
After the decision in R. v. Colwell, (1869) 7 S.C.R., 404, in Avhich 
the Court held tha t the oftence of " rescue " AA'as no longer indict-
able at common laAV, and tha t the onlj ' Court in Avliich the oftence 
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H. C. OF A. -̂ ya.s triable, since the Impounding Act of 1865, Avas a Court of 
Justices, the legislature passed a .short Act in 1869, 32 Vict. No. 

NOLAN 11, to remove doubts which had arisen as to the meaning of tbe 
AA'ords " competent Court " in the Act of 1865. Sec. 1 of the Act 
of 1869, AA'hich is in the interpretation clause of the consolidating 
Act of 1898, provided that " competent Court " should mean any 
IAA'O or more justices sitting at Petty Sessions. It should be pre-
sumed, from the passing of that Act, coming after the decision in 
R. V. Colwell (swpra), that the legislature intended to destroy 
the common laAV incidents of the oft'ence, and to treat it as no 
longer indictable. 

Sir Julian Salomons, K.C, in reply. This point could not 
ha\'e been raised in R. v. Tommy Ryan (supra), because the 
knoAvledge of the existence of a warrant would not be evidence of 
reasonable grounds of suspicion. If it had been pleaded as 
justification under sub-sec. (1) {a), it could have been demurred to. 
The reason of passing sec. 33 of 55 Vict. No. 5, was that there was 
no doubt in anyone's mind that, except for a felony, a constable 
could not arrest Avithout having a warrant in his possession. That 
AA'as the laAV as laid doAvn by Blackstone ; Harris on Crim'inal 
Law, 8th ed., p. 312. 

In R. V. Barnardo, 23 Q.B.D., 305, the act complained of Avas 
not criminal in any sense ; it was not an " offence " ; see definition 
under " off'ence " in Stroud's Judicial Dictionary, 2nd ed. 

[Per Curiam.—We only wish to hear you on the question of 
the meaning to be given to the word " crime " in see. 352.] 

The word " crime " as used in sec. 352 is only properly open to 
one construction. The use of the word " any" shows that a 
number of things are referred to, any one of " such crimes." 
" Offence " and " crime " mean the same thing in the Act, sec. 231 
uses the AVord " offence " to mean the " crimes " mentioned in see. 
230. Sec. 244 speaks of one off'ence as rendering a person liable 
to penal servitude, as Avell as to imprisonment for 3 years, so that 
it comes within the definition of both " felony" and " misde-
meanour " in sees. 9, 10. To construe the word " crime " strictly, 
as meaning only felonies, would lead to absurdities all through 
the Act. 
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R. V. Whitehouse (supra) was decided in 1863, before either H- *-'- o'' ^• 
the original or consolidating Act came into force. Consequentlj ' 
it can have no bearing on the question AA'hether one or the other NOLAN 

of those two Acts altered the common law. 
Cur. adv. vult. 

V. 
CLIFFORD. 

G R I F F I T H , C.J. [His Honor, having stated the facts reported 
above, proceeded as follows :] An objection has been taken tha t 
the judgment appealed from AA'as in the nature of an interlocutorv 
judgment, and tha t there could therefore be no appeal from it 
Avithout the leave of this Court or of the Supreme Court. I t is 
an interesting point, bu t of an entirelj ' academic nature. In one 
sense the judgment AA'as final, because tha t par t of the defendant's 
defence Avas finally concluded against him ; in another .sen.se it 
AA'as interlocutory, because a decision has not j ' e t been giA'en on 
the Avhole case, but the mat ter is before us HOAV, and Ave can give 
special leave, if necessary. As the mat ter has been fullj' argued, 
there is no reason why AA'O .should not expre.ss an opinion on the 
main point, which we th ink is of great importance in the adminis-
tration of justice in New South Wales. 

The real question is Avhether a constable is justified in arresting 
Avithout a Avarrant for an j ' off'ence less than a felonj'. The 
question for our determination depends entirelj ' upon the con-
.struction of sec. 352 of the Crimes Act, a consolidating Act passed 
in 1900, That section provides [His Honor read sec. 352]. 

The main (|uestion for us to determine is, Avhat is the meaning 
of the term " a i y such crime " in the second paragraph of the 
section : " Anj ' constable maj ' AAdthout Avarrant apprehend an j ' 
person AA'IIOIH he, with reasonable cause, suspects of haA'ing com-
mitted an j ' such crime." The contention for the appellant is that 
the term includes an j ' off'ence, Avhether punishable b j ' indict-
ment or on summaiy conviction. For the respondent it is con-
tended, foUoAAdng the opinion of the Full Court, tha t the AA'ord 
"crime," as there used, means onlj ' "felonj-." If I Avere at libertj ' , 
speaking for myself, to conjecttire Avhat Avas the intention of the 
draftsman or legislature, merelj ' from all the information tha t is 
in one sense at our disposal, par t l j ' historical, par t l j ' arising from 
the practice of the police department, and par t l j ' from the notes 

-20tli .luiie. 
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H. C. OF A. ill a text-book bj' learned authors, I should be inclined to think 
^̂ '̂ '̂ ' that it AA'as intended that the Avord " crime " should mean anj' 

NOLAN off'ence Avhether punishable on indictment or on summaiy convic-
tion. If I Avere at libertj' to form an opinion as to the meaning 
of the section merely by looking at it, Avithout any regard to the 
previous laAV on the subject, I should be inclined to the opinion 
that " crime " is intended to include felonies and misdemeanours. 
But neither of these methods of interpretation is proper to be 
applied judicially. 

It is alAA'aj's necessary in dealing Avith anj' laAV that alters the 
common laAv, and especially where the common laAV i-ights of the 
liberty of the subject or relating to p'i»perty are concerned, to 
consider Avbat AA'as the previous laAv, and Avhat were the apparent 
reasons for the alterations made, and then to see what reasons 
there Avere for altering the laAv, and Avhat the legislature has done 
to remedy Avhat it conceived to be defects in the hiAA'. NOAV, the 
common laAV Avith regard to this subject AA'as Avell settled. It AA'as 
that a constable could arrest, Avithout a Avarrant, any person 
Avhoin he .suspected on reasonable grounds of having committed 
a felony. He could not do so in the case of a misdemeanour, or 
in the case of an oft'ence punishable on summary coiiA'iction, unless 
on the authority of some Statute, such as the English Larceny 
Act, sec. 99, Avhich Avas referred to. There is a similar section in 
the Malicious Injuries to Property Act. But generally he could 
not arrest for a misdemeanour on suspicion. Another distinction 
AA'as that in the case of a felony a constable AA'as not obliged to 
have a AA'arrant in his possession, Avhile in the case of a misde-
meanour he Avas. That AA'as not decided until comparatively 
recently, but it is settled laAV in England, and it has been held to 
be the law of New South Wales. 

I t might be asked why there should be any diff'erence betAveen 
the right of a constable to arrest Avithout a warrant in the case of 
a felony, and in the case of a misdemeanour. But there is a 
settled rule, the reason for which seems to be the application of the 
principle that he may arrest on reasonable su.spicion, and that, if a 
constable is aware on credible authority that a warrant has been 
issued, on a properly sAA'orn information, by a justice against any 
person, that is held to be reasonable suspicion that the person has 
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committed a felony. We knoAV tha t is the AA'ay in AA'hich the H. C. OF A. 
administration of the police laAvs is conducted, and has been, as 
long as Ave have knoAvn anj ' thing about it. But tha t is not the NOLAN 

law in the case of a misdemeanour. 
These then were the rules, and the legislature set about to 

alter them. The Criminal Lav: Amendment Act, passed in 
1883, contained a section, which sec. 352 in tlie consolidation 
represents. That section AA'as :—" Eveiy constable or other per.son 
inaj' Avithout a war ran t apprehend an j ' person in the act of com-
mitting, or immediatelj ' after having committed an offence 
punishable (AA'hether l y indictment or on summarj ' conviction) 
under this or any other Act—and take such person, together Avitli 
anj' property found upon him, before a Ju.stice to be dealt AA'ith 
according to laAV—and maj ' in like manner apprehend and deal 
Avith any off'ender AVIIO has committed a crime punishable b j ' 
death or penal servitude and for AAdiich he has not been tried— 
and every constable maj', Avithout Avarrant, apprehend and in like 
manner deal with any person, AAdiom he, Avith reasonable cause, 
suspects of having committed an j ' such crime—." 

The rest of the section I need not read. Tha t section Avas 
intended to alter the Common hxAv, and it altered it to this ex t en t ; 
that a constable was empoAvered to apprehend without a Avarrant 
anj' person, in the act of committing, or immediatelj ' after com-
mitting, an off'ence punishable under an j ' Sta tute , whether b j ' 
indictment or on summaiy couA'iction. Tha t was a most import-
ant change in the laAV, because, al though any constable or pr ivate 
person could have arrested a person found committing a felony, 
neither a constable nor a private per.son could, in general, arrest 
a person found committing a misdemeanour or an offence jiunish-
able on summary conviction. If the misdemeanour invoh'ed a 
breach of the peace he might do .so, otherAvise it must be under 
the authority of a Statute. That , then, AA'as an important change 
in the common law. 

Idle Statute Avent on to say : " A constable may Avithout Avarrant 
apprehend and in like manner deal Avitli any person whom he, Avith 
reasonable cause, su.spects of having committed a i y such crime." 
These words follow after the Avords " an j ' offender AA'IIO has com-
mitted a crime punishable b j ' death or penal servitude." Bj ' the 
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H. c. OF A. interpretation clause in this Statute the crimes " punishable by 
death or penal servitude " are felonies, and the test Avhether they 

NOLAN are felonies is whether they are punishable by death or penal 
CLIFFORD servitude. On the necessary grammatical construction of the 

AA'ords, whatever might have been the object, and in one sense the 
intention, of the framers of the Act, the meaning of the language 
that is there contained, is that the AVord " crime " in the sentence 
" Avhom he with reasonable cause suspects of having committed 
any such crime," means such a crime as has just been mentioned, 
that is, a " crime punishable by death or penal servitude." I do 
not think that the grammatical construction will alloAV of any 
other interpretation. In that respect therefore the legislature 
did not alter the common laAA', and did not alloAA' a constable to 
take into custody on reasonable suspicion a person AAdio Avas sup-
posed to have committed a misdemeanour. 

Then later, in 1891, the legislature passed an Act, a section of 
Avliich noAV stands as the third paragraph of sec. 352, authorizing 
a constable to apprehend for a misdemeanour, although the Avarrant 
is not in his po.sse,ssion, provided the warrant has been issued. 
That Act Avas passed immediately after the decision of the Supreme 
Court in the case of R. v. Tommy Ryan, in Avhicli, folloAving the 
earlier decision in R. v. Whitehouse, they, in accordance with the 
law declared in England, held that a constable could not arrest 
for a misdemeanour unless be bad a AA'arrant in his possession. 
It Avas pointed out in the argument with considerable force —and 
I do not see any answer to it—that it had not occurred to any-
body, in the case of R. v. Tommy Ryan, that, under sec. 429 of the 
Criminal Law Amendment Act, a constable might have taken 
tlie offender into cu.stody on rea,sonable suspicion, although, upon 
the construction Avhich the learned annotators of the Criminal 
Law Amendment Act thought to be the correct one, he would 
have been entitled to do so. The legislature, then, passed an amend-
ing Statute, Avhich authorized a constable to apprehend a person 
for committing a misdemeanour, although he had not a Avarrant in 
his possession, so putting misdemeanour on the .same footing as 
crimes and felonies, but not making any other alteration in the 
law in that respect. That being the state of the laAV, that a 
constable could not arrest on reasonable suspicion for a misde-
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meanour, unless a warrant had been issued, nor for any offence H. C. OF A. 
punishable on summary conviction, the law AA'as consolidated in _^ 
] 900. This is described to be an Act to consolidate the Statutes NOLAN 
relating to Criminal Law. There is nothing to indicate that the 
legislature intended to make any substantial alteration in the 
law. It is entitled an Act to consolidate the Statutes. There is 
nothing to suggest that they intended to make an important alter-
ation in the common law on a matter materially affecting the 
liberty of the subject. If, notwithstanding that, the Act did 
contain provisions which could only bear one construction, we 
should, as pointed out in another case, be obliged to give effect to 
the plain AVords of the Statute ; but, primd facie, there is nothing 
indicating that this Act AA'as intended to make an important 
alteration in the common laAV on a point aff'ecting the liberty of 
the subject. 

Reading sec. 352, what do we find ? It certainly presents diffi-
culties in construction. If the contention for the appellant is 
correct, the natural word to haA'e used in paragraph 2 would not 
have been " crime " but" off'ence." If that part of the section Avas 
intended to cover the same class of cases as the first part of the 
section, clearly the AVord " off'ence" would haA'e expressed that 
intention Avithout ambiguity. On the other hand, if it was 
intended to limit it to felonies, the word " felonj'" Avould haA'e 
been naturally used. The very word is used in the next sub-
paragraph : " about to commit anj' felonj'." No doubt, using 
different Avords in the same section to couA'ey the same idea gives 
rise to confusion and ambiguitj', but the common laAv and the 
Statute law should not be taken to be abrogated, especially on 
matters affecting the liberty of the subject, unless a plain intention 
on the part of the legislature, to make so important a change AA'as 
to be found. I cannot think that, if the legi.slature had intended 
to si\y that a constable could arrest AA'ithout a Avarrant for a 
misdemeanour, it would have used the AA'ord "crime " to describe 
a misdemeanour, and to introduce so important an amendment 
of the laAV, I think that in such context it is impossible, applj'-
ing recognized rules of construction, to say that " crime " is 
intended to mean " misdemeanour." It might be that, if I Avere 
left to mj' OAvn speculation as to what the framers intended, I 
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H. C. OF A. should come to a different conclusion, but, applying judicial rules 
of interpretation, I cannot do otherwise than hold that the 

NOLAN ' common laAV with regard to arrest upon suspicion for oft'ences 
CLIFFORD Oilier than felony has not been altered by this section. 

BARTON, J. I am of the same opinion. Dealing fir.st with sec. 
429 of the old Criminal Law Amendment Act, which Avaspassed 
" to consolidate and amend the criminal laAV," I think, as the Chief 
Justice has said, that the construction of the sentence is plain. 
The section says : [at this point His Honor read the section.] 

It is to me clear that the grammatical construction to be 
placed on the words " any such crime " is, that they refer to the 
last group of things (the crimes), which are antecedent. In the 
case of this section, the last group of crimes Avhich can be .so 
treated is expressed in this term of " crimes punishable by death 
or penal servitude." I t seems to me to be beyond all question 
that it would be a violation of the language used to apply the 
words " any such crime " to any antecedent beyond those " crimes " 
which are clearly indicated, and to which, indeed, upon the con-
struction in favour of the liberty of the subject, it most naturally 
applies. I do not find that this construction of sec. 429 has been 
disputed. It does not seem to be contended Avith any vigor at all 
that the Avords " any such crime " are, in that section, to be extended 
beyond " crimes punishable by death or penal serA'itude," and I 
think, with the Chief Justice, that the fact that the point here 
raised with regard to the old Criminal Law Amendment Act, 
never occurred to anyone in the very much argued case of R. v. 
Tommy Ryan is some evidence, to us at any rate, that members 
of the profession accepted the construction. If this construction 
is right, and if also the contention on the part of the appellant is 
right, sec. 352 makes a SAveeping amendment, and makes it as part 
of an Act passed professedly to consolidate, and not, like the prior 
Act, to both con.solidate and amend. The title is " to consolidate 
the statutes relating to the criminal laAV." I t deals, therefore, 
professedly, with the then existing statutes by way of repeal and 
re-enactment. 

In Hardcastle on the Interpretat'ion of Statutes, 3rd ed,, p. 197, 
it is stated :—" Again, it is a rule as to the limitation of the 



1 CL.R,] OF AUSTRALIA. 449 

NOLAN 
V. 

CLIFFORD. 

meaning of general words used in a S t a t u t e " (like the Avord H. C. OF A. 
" crime " here), " tha t they are not to be, if possible, construed so 
as to alter the common law." And lower doAA'n on the same page 
the writer gives this illustration of the principle :—" A right to 
demand a poll is a common hiAv incident of all popular elections, 
and as such ' cannot be taken aAvaj' by mere implication, AA'hich is 
not necessary for the reasonable construction of a Statute, ' .said 
Brett, L.J., in R. v. Wimbledon (1882) 8 Q.B.D., 459, Avhere it Avas 
contended that the Public Libraries Acts, 1855, 1866, and 1877, had 
abolished the common laAV rule." 

That principle is applicable to strengthen the construction I 
have placed on sec. 429. As I Avas saying, if tha t construction is 
right, and if the appellant's contention is also right, then a later 
Act professedly framed merely to con.solidate Statutes, has eft'ected 
a marked amendment, because, again referring to the principle I 
Avas dealing Avith, it does seem to be clear that the corresponding 
portion of sec. 429 is really declaratory of the common laAv. I 
share the vieAV of Mr. Mocatta, tha t it is so declaratory. 

Coming then to sec. 352, we find that , down to the point to 
Aviiich I have quoted .sec. 429, the IAA'O sections, one in the Act 
which consolidates and amends, and the other in the Act Avhich only 
consolidates existing Statutes, are practically identical, unless the 
new meaning contended for is to be affixed to the AVords " any such 
crime." As to the earlier portion, it has been r ightly said tha t 
AA'hat is called the first segment is t aken from 24 & 25 Vict. c. 96, 
the Imperial Statute, sec. 103, but, if the meaning contended for 
is to be attached to the last Avords of the .second segment of the 
section, " any such crime," then a UCAV feature has been introduced 
into our criminal laAv, AAdiich, it has been urged, does not exist in 
the criminal laAV of any other par t of the British dominions. 
That change in the laAV, it is contended, has been made in a con-
solidating statute. We have been asked to refer to the brevier, the 
note of the con.solidating commissioner, to find out Avhat he meant. 
I do not th ink this reference is of an j ' value, because we are not 
to consider Avliat the commissioner thought , but what Parl iament 
has said, and Avhat it meant by AA'hat it has said. But, if the 
brevier is to be considered, it AAdll be seen IIOAV little departure is 
intended from the Avork of consolidation Avith respect to these 
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Statutes, and that apparently no departure was intended in this 
very section. I leave that question of the brevier at this point, 
because it is quite correct to .saj' that the matter is as broad as it 
is long, and if Ave should not give any attention to the note or 
memorandum of the consolidating commissioner for one purpose, 
we should not do so for the other. 

But, with reference to consolidating Statutes, one must consider 
that some everyday principles are strengthened in their applica-
tion AA'hen Ave haA'e in A'iew the express purpose of such Statutes. 
If it is true that verj' clear terms are necessaiy to take aAA'ay com-
mon laAV rights, then the necessity for such terms must become 
all the stronger Avhen the general intention of the Act is merely 
to repeal and re-enact existing proA'isions. Now, in that connec-
tion the case of Boulter v. Kent Justices, which Avas cited at 
the Bar, aff'ords us an expression, applicable to this case. The 
dispute there Avas as to a decision of licensing Justices, and 
invoh'ed the question whether the Statute law, the words of which 
Avere wide enough for such a purpose, did constitute the Ju.stices 
a Court of summarj'jurisdiction, so as to bring about, in applying 
the Act, the consequences contended for. Davey, L.J. (on page 
573), saj's :—" I IIOAV come to the Act of 1889. Its title is ' An Act 
for consolidating enactments relating to the Construction of 
Acts of Parliament, and for further shortening the language used 
m Acts of Parliament.' A most laudable object assuredly; but 
an Act for that purpose is the last place in which you Avould look 
for a substantive change in the law—imposing new liabilities on 
Her Majesty's subjects." 

Now, it is true that in that case the purpose of the Act was to 
consolidate the Interpretation Acts and further shorten the lan-
guage of future Acts of Parliament, and that naturally would not 
be a likely place in which to look for a substantive change in the 
law; but the language quoted is, if not with precisely the same 
force, certainly in a great degree, applicable to an enactment the 
mere purpose of Avhicli is re-enactment and repeal. It is of great 
weight in considering whether changes in the law are intended to 
be brought about by an enactment with this restricted object. I 
consider that legal principle and fair implication are both against 
the affirmative view. The whole force of the argument, if I could 
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bring my mind to follow it a t all, Avould not lead me any further 
than to say tha t the omission of the Avords " crime punishable by 
death or penal servitude" and the substitution of the Avord "felony" 
raised an ambiguity as to the construction of the words " any such 
crime," but I am not prepared to hold that , even if an ambigui ty 
is raised, a change in the criminal law is made in an act for its 
mere consolidation. 

The alteration from " ci-inie punishable by death or penal 
servitude " to " felony " has reference to another section Avliich 
finds its place in the consolidation, as sec. 9 :—" Whenever by this 
Act a person is made liable to the punishment of death, or of penal 
servitude, the offence for which such punishment may be aAvarded 
is hereby declared to be and shall be dealt Avith as a felonj', and 
wherever in this Act the term ' felony ' is used, the same .shall be 
taken to mean an off'ence punishable as aforesaid." 

Now, leaA'ing out all questions about the draftsman, and confin-
ing oneself to the meaning of the terms used, it is clear tha t the 
legislature, in using the word " felony " in paragraph (b), sub-sec. 
1 of sec. 352, has applied a synonj'm. I t has used a word Avhich 
it had already made interchangeable wi th the expression used in 
the previous Act, Avhicli AA'as under consolidation. I should not go 
so far unless that intention Avere clear from the S ta tu te as passed, 
but it is unquestionably made of identical meaning, because the 
section declares :—" Wherever in this Act the term ' felony ' is 
used, the same shall be taken to mean an off'ence punishable as 
aforesaid." 

That brings us to this point, that , if Ave look to sec. 352, Ave are 
bound to read it in terms of sec. 429 of the preA'ious Act, tha t is 
to say, Ave are bound, by the interpretation demanded of us by 
sec. 9 of the Act Ave are noAV considering, to say tha t in paragraph 
(b) of sub-sec. 1 the AVords are still to be read, "an offence punish-
able by death or penal serAdtude for Avhich he has not been tried." 
Now, just as I pointed out, tha t it is clear, and it has scarcely 
been contested, t ha t the Avords " any such crime " in the previous 
Act must be held to refer to the full form of AA'ords antecedentl j ' 
occurring in tha t A c t : so it is impossible to hold, CA'en on the 
grammatical construction, tha t the expression " anj ' such crime " 
in the noAV Act refers to anj ' thing but " offence punishable b j ' death 
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H. C. OF A. or penal servitude," for which lengthy expression the sj'nonymous 
term " felonj-" has been .substituted in sub-sec. 1, paragraph (b). 

NOLAN It seems to me, therefore, that we cannot adopt the argument 
which has been addressed to us for the purpose of assigning to 
this provision a meaning different from that which plainlj' belongs 
to tbe corresponding portion of the prior Act, which Avas one of 
the factors of the consolidation. I go a little further than my 
learned lirother, the Chief Justice, because I consider that, haAung 
in vieAV the eftect of sec. 9, and the terms at the end of it, the 
grammatical construction of this section, if you read it with sec. 9, 
as J'OU are bound to do, is that " anj' such crime " is a " crime 
punishable by death or penal servitude." By the construction 
Ave are IIOAV placing on it, the ordinary purpose of a consolidating 
Act is preserved, and it AA'ill not be wrested from its declared 
objects and apjdied to others, bj ' which process an amendment in 
the laAV Avould be placed in a Statute Avhere the public and the 
profession would not be in the least degree on their guard to look 
for it. On all the arguments I haA'e heard I have come to the 
conclusion, for the reasons I have ventured to adA'ance, as AA'CU as 
for those given bj ' the Chief Justice, that the right contended for 
on the part of the police is not conferred by legislation, and there-
fore that this appeal fails. 

O'CONNOR, J. Sec. 352 of the Crimes Act, the construction of 
which is in question in this case, may be divided into two parts. 
The first, con.slsting of sub-sec. (1), gives certain poAA'ers of arrest 
both to constables and private persons, and the second, consisting 
of the second and third sub-sections, gives certain powers of arrest 
to constables onlj'. The first sub-section deals Avith three classes 
of oft'ences : Avith off'ences punishable on indictment, Avliich include 
felonies and misdemeanours, and AAdth offences punishable on 
summary conviction. Now, in the powers which are given to 
constables only in sub-sec. (2), poAver is given to apprehend Avithout 
a Avarrant any person whom he Avith reasonable cause suspects of 
having committed " any such crime." The words " .such crime " 
have reference, of course, to the matter dealt with in the preced-
ing .sub-section. It is contended, on the one hand, that " such 
crime" must refer to each of the three classes of crimes mentioned 
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in that sub-section. I t is contended, on the other hand, tha t H. C. OF A. 
" such crime " refers only to the immediate antecedent, Avhicli is ^^^ 
felony as mentioned in clause (b) of .sub-sec. (1), and that there- NOLAN 

fore the poAver to arrest Avithout a Avarrant does not include either Q^^JJ^QJ^P 

a misdemeanour or an off'ence punishable on summary conviction. 
The question for our consideration is Aviiich of these contentions is 
correct. 

Either construction Avould be admls.sible grammatically, and it 
has to be determined now Avhich of these two constructions Avill 
be.st carry out the expressed intention of the legislature. The first 
and most important rule in the construction of Statutes is to give 
eff'ect to Avords according to their grammatical nieaning. If tha t 
meaning is clear, then, Avhether an alteration is made in the 
common hiAV or the s tatute laAV or not, and, Avhether of a serious 
character or not, is of no moment ; eft'ect must be giA'en to the 
words the legishiture has used. But, in looking a t this section, 
it does not appear tha t the legislature has used clear AA'ords, 
because, Avlien AA'e come to examine the AVords in question, AA'C find 
that a word is used, " crime," Avhich, according to its ordinary 
and popular meaning, is certainly not applicable to one of the 
classes of oft'ences mentioned in the ftrst sub-section, tha t is, oft'ences 
punishable on summary conA'iction. I think, if the contention 
AA'ere urged anyAA'here outside of a court of justice, tha t oft'ences 
punishable on summary conv iction are crimes, it Avould be thought 
rather a straining of the English language. 

If the appellant's contention is correct, this AA'ord " crime " is 
used to describe three cla.s.ses of oft'ences: felony, misdemeanour, 
and oft'ences punishable on summary conviction ; and the cjuestion 
naturally arises, why was tha t Avord " crime " used, if it Avas 
intended to apply to the three classes of oft'ences mentioned, Avheii 
the Avord " off'ences," Avhich was so obviouslj' the correct A\'ord, 
might have been used. These considerations throAV so much doubt 
on the sense in AA'hich the AA'ord " crime " is used, tha t it becomes 
necessary to inquire Avliat would be the consequence and eft'ect of 
putting a construction upon the AA'ord " crime " Avliich, according 
to the ordinary, popular signification, it does not bear. 

I may stay here to observe tha t the word "cr ime" is not used in 
a technical sense in any par t of the Grimes Act. In one section, sec. 
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H. C. OF A. 404, it is evidently used to include both felonj' and misdemeanour. 
I cannot find any section in which the AA'ord " crime " can be held 
to applj' to an oftence punishable on summarj' conviction. There 
are seA'eral sections in which the AVords " criminal proceedings " 
are used evidently in regard to off'ences punishable on summarj' 
conviction, but the expression " criminal proceedings " is one of 
much AAuder application than the Avord " crime." So that we get 
no lioIit on the meanino' of the Avord " crime " from the Act itself. 

Applj'ing the principle that has been already referred to, Ave must 
noAV look at Avliat the intention of the legislature was in passing the 
Act, which is to be gathered from the state of the hiAv before the 
Act AA'as pa.ssed. The state of the law Avhen the Act Avas passed was 
this. At common laAv a constable could not apprehend AA'ithout a 
Avarrant a per.son AAdiom he Avith reasonable cause suspected of 
haA'ing committed a misdemeanour or an oftence punishable on 
summary conviction. The statutoiy laAv at that time Avas in accord-
ance Avith the common hiAA', and therefore it is quite clear that to 
interpret the Avord " crime" in accordance Avitli the appellant's 
contention Avould be to hold that the Crimes Act has made a veiy 
SAveeping change in the common laAV, and in the statute laAV. That 
immediatelj' places us upon inquiry to see Avhether the legislature 
could haA'e intended to make any such change. NOAV, looking at 
the Act Avhicli is consolidated here, we find at once the key to the 
true interpretation of the section, and also the explanation of 
the ambiguitj' Avhicli has arisen. 

To my mind there is no doubt Avhatever as to the proper inter-
pretation to be placed upon sec. 429 of the Criminal Law 
Amendment Act. As AA'as pointed out by Mr. Mocatta, in the 
middle of that section there is interpolated a statutory declaration 
of the common hiAV poAver to apprehend and deal with an offender 
Avho has committed a crime punishable by death or penal servitude 
and for AA'hich he has not been tried, and then power is given to a 
constable to arrest a person Avliom he Avitli reasonable cause suspects 
of having committed any .such crime. And that portion of the 
section is the onlj' portion in Avliich the Avord "crime" is used. The 
Avords are : " And may in like manner apprehend and deal with 
any offender Avho has committed a crime punishable by death or 
penal servitude for which he has not been tried, and every con-
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stable may, Avithout Avarrant, apprehend and in like manner deal H. C. OF A. 
with any per.son Avlioin he Avith reasonable cause su.spects of having , _ " 
committed any such crime." NOLAN 

" Any such crime " can have no reference in tha t section except (JLUJORD. 

to a crime punishable by death or penal serA'itude, or, in other 
Avords, a felony. NOAV, in transferring tha t portion of the section 
into .sec. 352, it is quite clear tha t what has happened is t h i s : 
in.stead of using Avords describing felony as a " crime ^Junisbable 
by death or penal servitude," the draftsman of the Crimes Act has 
adopted the synonym provided in sec. 9, Avhere there is in eftect a 
definition of felony, as an oft'ence punishable by death or penal 
.servitude. If one looks a t clause (b) of .sub-sec. (1) of sec. 352, 
and, instead of the Avord " felony " in tha t sub-section, inserts the 
words of the original Act, " crime punishable by death or penal 
servitude," then there can be no doubt as to the nieaning of sub-sec. 
(2), the felony section, becau,se " any such crime " could there have 
reference only to the crime covered by tha t description. I t appears 
to me, therefore, tha t the whole ambiguity has arisen because of 
the substitution of the AVord " felony " for the AA'ords descriptive 
of felony, Avhich are used in sec. 429 of the original Act. 

NOAV, seeing Avhat Avas the laAv which AA'as then sought to be 
consolidated by sec. 352, and seeing what the common laAV was a t 
that time, it seems to me, with the two alternative interpreta-
tions before us, it is impos.sible for us to con.strue the Avords " any 
such crime " as including all three classes of off'ences dealt Avith 
in the first sub-section of sec. 352. To give the word " crime " 
such a nieaning Avould, it appears to nie, be to defeat the obvious 
intention of the leolslature, to be o-athered from the whole of this 
Statute, which is a consolidation of the law. The obvious 
intention of the Statute can, on the other hand, be completely 
carried out by the other interpretation, which, as I say, is also 
the grammatical interpretation, tha t is, to read " any such crime " 
as referring to the immediate antecedent," felony." The immediate 
antecedent is contained in clause (b) of the first sub-section :— 
" Any person AVIIO has committed a felony, for Avhich he has not 
been tried." 

Reading sub-sec. (2) in the way I have indicated, poAver is 
given to any constable, Avithout warrant , to apprehend any person 
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H. C. OF A. whom he with reasonable cause su.spects of having committed 
^ ^ ^ "any such crime," that is, a felony. That interpretation is in 

accordance Avith the previous law and in accordance with the 
common laAV, and it appears to me to be the interpretation which 
Ave are forced to adopt in reading this Statute. That being so, I 
agree with their Honors in the judgment already delivered, that 
the appeal cannot be sustained. 

NOLAN 
V. 

CLIFFORD. 

Appeal dismissed with costs. 
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BLACKWOOD RESPONDENT (NO. 3). 

H . C , OF A . Costs—Taxation—Expenses of party attending trial—Party not a ivitness—Election 
1904. petition—Costs of party up to particvlar day—Reduction of Jees on counsel's 

•—,—' brief. 

' On taxation of costs, the expenses of a par ty who may reasonably be expected 
11 Ifi ' to be required as a witness, may be allowed although no subpoena to him was 

issued. 

INCHAMHKKS. 

Griffith, CJ. On an election petition a par ty claiming or defending the seat in prima facie 
a probable witness. 

Where the respondent had been ordered to pay a par t of the petitioner's 
taxed costs, the fee paid to petitioner's counsel in respect of the whole petition 
may, on taxation, be allowed in full, if the amount is a fair and reasonable fee in 
respect of the matter on which the peti t ioner succeeds. 

SUMMONS to review taxation. 
Bj ' the Riverina Election Petition (reported ante, p. 121), the 

petitioner. Chanter, sought a declaration that the respondent, 
Blackwood, was not duly elected, and that he, the petitioner, was 


