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manufacture, nor any .spirits, wi thout taking out another licence, H. C. OF A. 
so that he requires tAvo licences. That, hoAvever, is an incident 
to all regulation of trade. The person subject to restrictions is at PETERSWALD 

a disadvantage as compared with ot'ners who are not subject to ''• . 
those restrictions. Tha t is incidental to freedom of trade and 
commerce within the Commonwealth, but it is not in any Avay an 
objection to the validity of a law regulating the manufacture. 

For all these reasons we are of opinion tha t this licence fee is 
not a duty of excise within the meaning of sec. 90 of the Consti-
tution, and that the Sta tute is not affected by the imposition of 
uniform duties of Customs throughout the Commonwealth, and 
that the respondent Avas guil ty of the offence with Avhich he was 
charged, and should have been convicted. 

Appeal allowed. Order of the Supreme 
Court discharged. Case remitted to the 
Police Magistrate with a direction to 
convict. Respondent to pay tlie costs in 
the Supreme Court and of the appeal. 

Solicitor, for the appellant, The Crown Solicitor of New South 
Wales. 

Solicitor, for the respondent, R. H. Matthews, by E. R. M. 
Newton. 
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Games, Wagers and Betting Houses Act, Xo. 18 of I90'2, sec. 4—Special warrant— 
Form of—Address to police force at large—Motion to rescind special leave— 
Matter of pvblic importance. 

A special warrant under sec. 4 of the Games, Wagers and Betting Houses 
Act, 1902, may be addressed to members of the police force of New South Wales Griffith, C.J,, 

,, . , 1 , 1 Barton and 
geneially, and need not mention any constable by name. O'Connor, JJ. 
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H. C. OF A. The distinction between special and general warrants at common law cnn-
1904. sidered. 

MACDONALD 
V. 

Motion to rescind special leave to appeal dismissed on the ground tliat the 
question involved was of great public importance, and tha t on it depended tlie 

B E A R E . liability or non-liability of the appellant to a number of actions for trespass and 
false imprisonment. 

Judgmen t of the Supreme Court, (1904) 4 S.R. (N.S .W.) , 221, reversed. 

APPEAL from a judgment of the Supreme Court of New South 
Wales in a special case stated under the Justices Act, 1902. 

The respondent was chaiged before a stipendiary magistrate 
with being the owner or keeper of a common gaming hou.se, which 
had been entered by the police under a special warrant (a) under 
sec. 4 (1) of the Games, Wagers and Betting Houses Act, 1902. 
The magistrate held that the warrant was bad because it was not 
addressed to any constable by name, and was not executed by 
a police constable to whom it was addressed, or by any assistant 
called by the constable to whom it was addressed. 

(a) .Sec, 4 (3) of the Act is as follows :— 

Every special warrant shall be in the form contained in the second schedule 
hereto or to the like eifect. 

The form in the Schedule is as follows : — 

• ̂  / To the constable, to wib ) 
AVHEREAS it appears to me J , P . , one of the justices or our Lord the King 

assigned to keep the peace in and for the State of New South AVales by the 
information on oath of A.B. of in the of [yeoman] 
tha t the house [room, premises or j)lace~\ known as {here insert a description of the 
house, room, premises or jjlace try which it may be readily known and found] is kept 
and used as a common gaming-house or place for gaming wi thin the meaning of 
the Games, Wagers and Betting Houses Act 1901, this is therefore in the name of 
our Lord the King to "require you with such assistants as you may find necessary 
to enter into the said house [room, premises or place] and if necessary to use force 
for making such entry whether by breaking open doors or otherwise and there 
diligently to search for all instruments of unlawful gaming [or as the case may he] 
which may be therein and to arrest search and bring before me or some other of 
the justices of our Lord the King assigned to keep tlie peace as well the keepers 
of the same as also the persons there haunt ing resorting and playing to be dealt 
with according to law and for so doing this shall be your warrant . 

J . P. (L.s.) 
Given under my hand and seal a t Sydney this in the 

of the reign of 

http://hou.se


V. 
BEARE. 
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The appellant then appealed, by way of special case, to the H. C. OF A. 
Supreme Court, and tha t Court dismissed the appeal, holding tha t ^^"*-
the AA'arrant Avas bad, and tha t the determination of the magis- MACDONALD 

trate was correct; (1904) 4 S.R. (N.S.W.), 221. 
The sections bearing on the point, and the proceedings, are fully 

set out in the judgment of Griffith, C.-J-

Ferguson and Walker, for the respondent, moved to rescind or 
vary the special leave to appeal. 

The motion Avas ordered to stand over for argument to the 
hearing of the appeal. 

Blaclcet, for the appellant. The questions are (1) Avhether a 
warrant directed to the constables of the force generally is a valid 
warrant under the Act, and (2) Avhether a Avarrant is necessary at 
all. The latter point Avas not formally taken before the Supreme 
Court, but it is a que.stion of law arising in the case Avithin the 
meaning of sec. 106 of the Justices Act. 

At common law a warrant addressed generally would be valid, 
and there is nothing in the Act to alter the common laAv in this 
respect. That can only be done by express words or necessary 
implication; Wilbei force on Statute Law,^. 19. The provision as 
to the special warrant in sec. 4, and the form in the schedule, do 
not in any way aff'ect the common law incidents of procedure by 
special Avarrant. Such a Avarrant may be addressed generally, and 
executed by any person of the class to Avliom it is addressed, 
within his own precinct ; 2 Hawk., P.C, c. 13, p. 135, sec. 30 ; Rex 
V. Weir, 1 B. & C , 288, at p. 292. Sec. 4 must be read with the 
Interpretation Act, and therefore " constable " means constables 
generally. The warran t must be addressed to some person or 
persons. In this case it is addressed to the police force generally, 
and may be executed by any member of it. The form in the 
•schedule does not j ustify the inference tha t a constable must be 
named in the AA'arrant. If tha t Avere intended, there would be a 
space left and a direction to insert the name, as " to A.B." or " to 
CD." The blank space is for the local address of the constable 
or constables. If a particular named person must execute the 
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H. C. ot A. -warrant, he might have to Avait perhaps for weeks for an oppor-
tun i ty to do so. 

MACDONALD [GRIFFITH, C.J.—The word "special" Avas probably taken from 
BEARE another Act, Wha t Avas the meaning of "special Avarrant" under 

the older Acts ? Tha t may throAV light on the question.] 
All the local Acts are traceable to the English Gaming Act, 8 

& 9 Vict. c. 109. The local Act Avas 14 Vict. No. 9. 
[ G R I F F I T H , C.J.—There is a reference to " genera l " wai'rants 

in Burns' Justice of the Peace. He says tha t , primd facie, a 
general warrant , to arrest any persons Avhom the oflScer entrusted 
Avith its execution th inks fit, is illegal a t common laAA', and gives 
Hale as his authori ty . H e mentions t ha t the only exceptions 
are general Avarrants to t ake up idle and disorderly persons, and 
search warrants . Apparent ly a " gene ra l " war ran t is one AA'hich 
does not specify the persons upon Avhoni it is to be executed.] 

[Walker referred to Blake v. Beech, 1 Ex. D., 320, a t p. 325, 
where there is a reference to " gene ra l " warrants . ] 

A war ran t which is general, in the sense t h a t it does not state 
the offence or offences for which the defendant is to be arrested, 
is not bad on tha t ground ; 2 Hawk. P.C, p. 132, citing Bouchers 
Case. 

The validity of the Avarrant Avas a mat te r which the magistrate 
need not have decided. He might have convicted the defendants 
of the offence charged wi thout considering the validity of the 
war ran t ; Sheehan v. Gallagher, (1902) Q.S.R., 3 1 9 ; Biggs v. 
Noonan, 27 V.L.R., 583. This Avas a point arising in the case 
and might have been decided by the Supreme Court, although it 
was not specially t a k e n ; Hamilton v. Walker, (1892) 2 Q.B., 25; 
Knight v. Halliweil, L.R, 9 Q.B., 412 ; McNab v. Fallon, 15 
(N.S.W.) W.N., 9 8 ; Hayes v. Fuller, 3 (N.S.W,) VV.N., 21 ; Eber-
hardt V. Cornish and another, (1903) Q.S.R., 172 ; Grant v. 
Pirani, 18 N.Z.L.R., 209 ; Campbell v. McDonald, 22 N.Z.L.R, 
65. 

[ G R I F F I T H , C.J.—There is a great difference between points 
Avhich might, if they had been taken, have been met by amend-
ment or evidence, and points which Avould have been fatal.] 

Ferguson and Walker, for the respondent. The appellant is not 
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entitled to take his second point noAV. I t AA'as not one of the 2- ^- °^ -̂ -
points stated by the magistrate for the opinion of the Supreme 
Court. The proper course would have been for the appellant to MACDONALD 

ask the Supreme Court to refer the case back to the magistrate BEAM 

to have the point stated, as in Hayes v. Fuller (supra); in Eber-
hardl v. Cornish, and another (supra), and Hamilton v. Walker 
(supra) the depositions Avere before the Court of Appeal, and the 
point appeared on the face of them. The Court Avas therefore 
able to ,say Avhether the magistrates decision on tha t point " Avas 
erroneous in point of law." 

[GRIFFITH, C.J.—Suppose there was a conviction on a point 
which AA'as irrelevant. Would the Court of Appeal be bound to 
.send the case back, Avith the expression of opinion tha t the point 
Avas rightly decided, and uphold the conviction, although as a 
matter of law, on another ground, no off'ence had been com-
mitted ?] 

In those circumstances the case AA'ould be sent back to be 
amended in such a AA'ay as to raise the point properly. In this 
case the evidence given Avould not have been sufficient to obtain 
a conviction but for the provision in sec. 10, and tha t .section 
cannot be relied upon unless the Avarrant is in accordance AAdth 
the requirements of the Act. The validity of the AA'arrant is 
therefore a condition precedent to the conviction. 

The Avords of the section and the schedule shoAV tha t it Avas the 
intention of the legislature tha t the Avarrant should be addressed 
tn some oflScer on Avdiose intelligence the author i ty issuing the 
warrant could rely. The distinction in our laAV between wha t are 
understood to be general and special Avarrants appears from sec. 
64 of the Justices Act, 1902. That provides for one form of 
warrant, to be addres.sed to some particular officer, and for another, 
A\Inch may be addressed to and executed by any one of a number 
of officers. 

[O'CONNOR, J.—Special Avarrants are referred to in Blackstone, 
vol, IV,, p. 150, Avhere the author cites 2 Hawk. P.C, p. 135, s. 26.] 

Sec. 64 of the Justices Act is t aken from sec. 6 of 9 Geo. IV. c. 
18, Avhere the words were " specially addressed." Tha t may be 
regarded as a special Avarrant. The same distinction is seen in 8 
& 9 Vict. c. 109, from AAdiich our Gaming Act AA'as taken. The 
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H. C. OF A. extreme poAver of breaking into houses was to be exercised only 
^ under the greatest safeguards, and only entrusted to persons 

MACDONALD specially selected. Warrants addressed generally would fitly be 
g ^'' ^ termed general AA'arrants. [They cited also on this point Broom's 

Commentaries, 2nd ed., pp. 522 et seq.; Money v. Leach, 19 H.S. 
Tr,, 1001 ; 1 Win, BL, 555.] 

[O'CONNOR, J., referred to Wilkes v. Wood, 19 St. Tr., 1,153. 
GRIFFITH, C.J.—In that case Lord Mansfield says that a warrant 

must be to search a particular place, and not any place.] 
[Blacket referred to 2 Hawk. P.C, p. 130, sec. 10.] 
[BARTON, J.—The distinction between the two kinds of warrants 

seems to be in regard to the place to be searched, and not the 
person to Avhoin the Avarrant is addressed.] 

In our Act the intention of the legi.slature seems to have been 
to tliroAv on the justices the responsibility of deciding which officer 
Avas to execute the Avarrant. The use of the word " assistants " 
in the section and in the schedule points to the necessity for nam-
ing some person in the address. 

Special leave to appeal should not have been granted. This is 
not a matter of great public importance. There would be no 
difficulty about addressing the AA'arrant to some particular officer 
or officers. 

Even if the appeal succeeds, the respondent should not be made 
to pay the costs ; Hannah v. Dalgarno, ante, p. 1; Forget v. 
Ostigny, (l%9b) K.G., 2,18; Montreal Gas Go. v. Cadieux, (\82?>) 
A.C, 718. A test case by the Crown should not be tried at the 
expense of the first defendant in whose case the point ailses. 

Blacket, in reply. As to the motion to rescind, the matter is of 
great importance to the appellant, for, if the Avai'i-ant is held to be 
iuA'alid, he Avill be liable to a number of actions for trespass and 
false imprisonment. The respondent also has a .strong interest in 
the proceedings, for he is liable to a fine of £100, in default six 
months imprisonment, if he is convicted. There are not as strong 
reasons against allowing appeals to the High Court, as there are 
in the case of appeals to the Privy Council. The expense and 
delay incidental to the former are small compared with those 
Avhicli attend the latter. It was intended that appeals to this 
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Court should be easier and more convenient than to the Privy H- C. OF A. 
Council. In Hannah v. Dalgarno the question of laAv was in 
doubt, as well as the question of the propriety of granting leave. MACDONALD 
The issue of this case will aff'ect the practice throughout the BEARE 

States. 
As to the main question, it seems from Wilkes v. Wood, 19 St. 

Tr., 1,153, cited in 2 Hawk. P.C, 130, that a general warrant is one 
that is unlimited, either in regard to the .subject matter, i.e., the 
offence, or to the per,son again.st Avhoni, or the place Avhere, it is 
to be executed. 

Cur. adv. vult. 

GRIFFITH, C.J. This is an appeal from the decision of the September2, 
Supreme Court on a special case stated by justices under the 
Justices Act 1902, on an information presented against the 
respondent by the appellant, charging him Avitli having committed 
an offence again.st the Games, Wagers and Betting Houses Act, 
1901. The section under which the information AA'as laid AA'as 
sec. 4, Avliich is as foUoAvs :—" Any justice upon complaint made 
on oath that there is reason'to suspect anj' house, room, premises 
or place to be kept or used as a common gaming-house and that 
it is commonly reported and belioA'cd by the deponent so to be 
may by special Avarrant under his hand and seal authorize any 
constable to enter into such house, room, premises or place and 
arrest search and bring before any IAA'O justices all persons found 
therein and seize all tables instruments of gaming moneys and 
securities for money found therein," &c. The authority, it AA'ill be 
observed, is that any justice may by " .special Avarrant . 
authorize any constable." The OAvner of the house, if couA'icted, is 
liable to a penalty not exceeding £100 (sec. 6). Sec. 10 provides 
that " AvheneA'er any house room premises or place suspected " is 
entered under a Avarrant under the pro\-isions of the Act, the 
discoA'ery of cards, dice and other implements of gaming in the 
place affords presumptive evidence that the place AA'as used as 
a common gaming-house, and that the persons found there Avere 
engaged in play. For the purpose of sec. 10, therefore, it is import-
ant that there should be a A'alid Avarrant, because Avliat would be 
sufficient presumptive eA'idence in the case of a house entered under 
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H . C. OF A. a Avarrant might not be sufficient evidence in an ordinary case 
^^°^- independently of the proA'isions in t ha t section. On the hearing 

MACDONALD before the magistrate the objection Avas taken t h a t the Avarrant 
.^ ^- , Avas bad. Sec. 4 says t ha t " Every special Avarrant shall be in 

the form contained in the second schedule hereto or to the like 
eff'ect." In this instance the Avarrant AA'as addressed " to the 
Superintendent of Police for the metropolitan district and a 
constable of the police force, and to all other con.stables in the 
said force." The objection AA-as that , on t ha t account, the Avar-
ran t and conviction Avere bad. The objection AA'as pu t in various 
AA'ays. The magistrate Avas of the opinion t ha t the AA'arrant was 
bad (1) for uncertainty as to the address ; (2) tha t it Avas not 
addressed to any police constable by name ; (3) .that it Avas 
executed by a person not being a police constable to whom it Avas 
addressed, nor (4) wi th any assistants called by the police officer 
to whom it AA'as addressed, and (5) t ha t it Avas not in the form of 
the .special Avarrant under the Aet. On the appeal to the Supreme 
C'ourt, tha t Court decided tha t the magistrate 's determination AA'as 
r ight in point of law, and dismissed the appeal. I t IIOAV comes 
before us on appeal from tha t decision. The various objections 
practically come to the ,same thing, t ha t the address Avas too large. 
I t is not disputed tha t a t common law a Avarrant in the form of 
this one Avould be good, but it Avas contended tha t it Avas bad by 
reason of the provisions of the Statute . If it Avas bad, therefore, 
it must have been by reason of some al terat ion made in the 
common laAA' by the Statute . The answer to the question Avhether 
any such alteration has been made is to be found by looking at 
the terms of the Statute . 

The case before the Supreme Court is short ly reported. The 
learned Judges, after point ing out t ha t there was no dispute as to 
the common law, said (I am reading from the judgment of the 
learned Chief Justice), " The question is Avhether this AA'arrant is 
sufficient under the Aet. As to the form given in the schedule it 
seems to me tha t the form of war ran t really begins with the 
words ' Avhereas it appears to me ' and t ha t the heading ' to the 
constable ' is no par t of it, bu t merely indicates t h a t the name 
of someone who is a constable is to be inserted." The Chief 
Justice then went on to say : " In my opinion the war ran t should 
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he addressed to some constable by name, and the person so "̂̂- ̂ - "*• ^' 
. . 1904. 

named should be some re.spon.sible officer upon Avhose intelli- . _ ^ 
gence and discretion the magistrate may rely." The other Judges MACDONALD 

of the Court concurred, and tha t is all t ha t is reported. NOAV, BE.A'RE. 

with great r&spect to the learned Judges of the Supreme Court, 
if the common laAV has been altered, then .some section, upon 
Avliich those who make tha t contention rely, must be found in tbe 
Act. I haA'e looked carefully through the Act to see if there is 
any section having tha t effect, and I cannot discover anyth ing in 
the Act to support the view taken by the Supreme Court. 
Looking at the section itself, we see tha t authori ty is given to the 
justice to authorize " any constable," Avhich suggests that it is left 
open to him to authorize any constable or constables to execute 
the Avarrant, on the general principle tha t in Statutes singular 
AA'ords include the plural. When it is remembered tha t at common 
laAV a Avarrant might be addressed to any number of persons and 
executed by any one of them, it seems impossible to suppose tha t 
the magistrate should be bound to address the Avarrant to any 
constable by name. I t Avas suggested, though the point Avas not 
expressly referred to in the judgment of the Supreme Court, tha t 
some alteration of the common laAA' Avas to be inferred from the 
use of the Avords " special Avarrant," and it was suggested tha t 
those Avords mean a Avarrant addressed to some constable by 
name. That certainly is a possible construction, but after the 
very full argument put before us, AA'C can, I think, discover the 
veal meaning- of the Avords in this connection. I t is a Pood 
instance of the assistance to be derived from the historical argu-
ment in construing a Statute . This section is intended to be a 
re-enactment of sec, 1 of 14 Vict. No. 9. Tha t AA'as itself an 
enactment in New South Wales of the English Act 8 & 9 Vict, 
c. 109. The words are practically the same. Sec. 3 of tha t Act 
uses the Avords " special AA'arrant." We find also that , by the Act 
42 Geo. I II . c. 119, Avhicli also related to gaming, poAver AA'as given 
to a justice, by sec. 4, " by special war ran t . . . to authoiize or 
empoAver any person or persons . . . to break open the doors or 
any part of such house or place Avliere such off'ence shall have 
heen committed," and to enter and seize all offenders. Tha t Avas 
in 1802. So long ago as tha t the term " special war ran t " Avas in 
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H. C. OF A. u.se. In an earlier Act, 25 Geo. I I . c. 36, pas.sed in the year 1751, 
Avhich AA'as an Act foi-, amono-st other tbing-s, the reo-ulation of 

MACDONALD places of public entertainments, it Avas enacted t h a t " it shall and 
BEARE niay be laAvful to and for any constable or other person being 

thereunto authorized by Avarrant under the hand and seal of one 
or more of His Majesty's justices of the peace . . . to enter such 
house or place and to seize eA'ery per.son . . . found therein," &c. 

There the Avord " special " AA'as not used. The term " special 
war ran t " therefore was a neAv term Avhich came into use betAveen 
1751 and 1802, and on inquiry AA'C find tha t A'ery good reason had 
occurred for u.sing it. Short ly after 1751 the question arose, in 
the case of the North Briton Newspaper, Wilkes' case, as to the 
validity of AA'hat AA'ere called "general AA'arrants." In 1756 the 
celebrated resolutions of the House of Commons declaring general 
Avarrants to be illegal Avere passed. In the case of Money v. Leach, 
19 H.S. Tr., 1001 ; 1 Wm. BL, 555, a case of trespass and false 
imprisonment for acts done under a general warrant , the question 
arose whether such warrants AA'ere A'alid. The marginal note is 
" General AA'arrants are illegal and void." Tha t ease Avas decided 
in 1765. During the a rgument it was pointed out by Sergeant 
Dunning, tha t Lord Chief Justice Scroggs general Avarrants had 
been made a ground of par l iamentary impeachment, and then the 
Court proceeded to consider the question Avhether general Avarrants 
Avere good. The Avarrant in tha t case Avas to search for the authors, 
printers and publishers of a certain seditious and trea.sonable libel, 
and to apprehend and seize them together wi th their papers, not 
for the apprehension of any part icular person or to search any 
particular place. I t Avas held to be bad on the ground tha t it Avas 
a general Avarrant, In Wilkes v. Wood, (1763) 19 H.S. Tr., 1153, 
the same point had arisen and had been decided in the .same AA'ay. 
In Burns Justice of the Peace, p. 1131, general Avarrants, to 
apprehend all persons suspected, and br ing them before a justice, 
are compared to blank Avarrants, and there is a precedent in 
Dalton, AA'hich gives the form of a special AA'arrant as distinguished 
from a general Avarrant. The subject is dealt Avith in 2 Hawk. 
P.C, p. 130, sec. 10 (8th ed,), Avhere the learned editor adopts the 
.statement of the laAv in Money v. Leach. 

There is therefore no doubt, regarding the mat te r historically, 
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as to AA'hat AA'as the nieaning of the term " .special AA'arrant," A\dien H- C. OF A. 
it was first used in England ; tha t it meant a war ran t Avhich did 
not purport to authorize the person to whom it Avas addressed to MACDONALD 

search for and arrest any person Avhom he thought fit, or to BEARE 
search any place tha t he thought fit, bu t Avas limited to .some 
particular person or to some particular place. Sometimes the 
term "limited Avarrant" Avas used in the same sense in contradis-
tinction to " general AA'arrant." There is no doubt that , the at ten-
tion of the people of England having been draAA'n by these Avell 
known cases to this distinction betAveen general and .special 
warrants, subsequent Acts of Parl iament used the term " special 
warrant" in that sense, and there can be no doubt that tha t is the 
.sen.se in Avliich the term is used in this Act. I t does not, there-
fore, suggest any intention on the part of the legislature to limit 
the autliority for the execution of the Avarrant to any particular 
person or persons. Only one case AA'as cited to us from the 
Englisli Courts in Avhich the Statute 8 & 9 Vict, e, 109 Avas dis-
cussed ; Blake v. Beech, 1 Ex. D., 320. In tha t case the same point 
was not involved, but in the report it appears tha t the " special 
Avarrant " issued in that instance AA'as addressed to " the constables 
of the Borough of Bolton in the County of Lancaster, and to all 
other police officers of the county aforesaid." I t did not occur to 
anyone in that case to object tha t there Avas anyth ing Avrong AA'ith 
the Avarrant. I t appears, therefore, to be the practice in England 
to address these Avarrants to the constables at large. We Avere 
informed by Mr. Blacket tha t tha t is also the practice in NCAV 

South Wales. Under these circumstances I cannot find anyth ing 
in the Act to alter the common laAV or to restrict the poAver of the 
magistrate to issue Avarrants empoAvering any member of the police 
lorce to can-y them out, and I think, therefore, tha t the appeal 
must be alloAved. 

A motion AA'as made by the respondent tha t the special leaA'e to 
appeal should be rescinded on the ground tha t the case Avas not 
ot sufficient importance to justif j ' the Court in grant ing leaA'e I t 
Avas pointed out a t the time Avhen the motion for special leaA-e 
Avas made that the mat ter AA'as of considerable importance, as the 
practice of issuins Avarrants in this form had been carried on for 
so many years. Moreover, if the Avarrant Avere held to be bad. 
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H. C. OF A. the appellant, Avho acted npon it in accordance Avith the practice 
^̂ '̂ "̂ - in England and other parts of Australia, had exposed himself to 

MACDONALD a number of actions for trespass and false imprisonment to Avhich 
he Avould have had no defence. In my opinion there is no suffi-
cient ground for rescinding the leave to appeal, and the motion 
therefore fails. 

BAHTON, J. , and O'CONNOR, J., concurred. 

Appeal allowed. Order of the Supreme 
Court discharged with costs. Case re-
mitted to the magistrate for his deter-
mination with the expression of the 
opinion of the Court. Motion to rescind 
dismifised ivitli costs. 

Solicitor, for the appellant. The Crown Solicitor for New 
South Wales. 

Solicitor, for the respondent, / . W. Abigail. 
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