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am not satisfied that there is at Common Law power in a Judge H, C OF A 
. 1904. 

of this Court to upset an election or declare an election A ôid on ^_^_^ 
the ground of a single act of bribery. Of course it is true tliat CHANTER 

whatever the Common Law is, this Court can administer it, but BLACKWOOD. 

I am not satisfied that there is any Common LaAv Avhich Avould 
authorize the avoidance of an election for a single act of bribery. 
However, the withdrawal by Sir John Quick of any imputation 
of bribery outside the Act itself renders it unnecessary to consider 
tha t point. On this ground also I am entii-ely in accordance Avith 
the judgment of the other members of the Court. 

GRIFFITH, C J . Both parties having partly succeeded, there 
will be no costs of the reference. 

Solicitors, for petitioner. Quick, Hyett & Rymer, Bendigo. 

Solicitors, for respondent, Blake & Riggall, Melbourne. 
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[HIGH COURT OF AUSTRALIA. ] 

WILLIAM MALONEY P E T I T I O N E R ; 

AND 

;SIR MALCOLM DONALD McEACHARN . RESPONDENT. 

M E L B O U R N E ELECTION PETITION. 

ON R E F E R E N C E FROM T H E COURT OF D I S P U T E D R E T U R N S . 

Commonwealth Electoral Act 1902 (No. 19 of 1902), sees. 109, 112, li:?, 114, 119, H . C OF A. 
139, 1,58, 209 ; Schedule, Form K—Acts Interpretation Act 1901 (No. 2 of 1904. 
1901), sec. 13—Election—Voting by post — Application for ballot-paper— > , ' 
Witne.ssto signature—Mandatory or directory provision—Voter voting out of March 8, 9, 
his division—Form of ballot-paper—Writing name of candidate. ^^• 

The direction in Form K in the Schedule to the Commonwealth Electoral Griffith, C.J., 
Act 1902, introduced by the letters " N.B." as to the persons by whom applications " " ^ 
for postal vote certificates are to be attested, is mandatory. 

Barton and 
I'Connor, JJ . 
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H. C. OF A . Held, therefore, tha t postal votes, given upon certificates and ballot-papers 
1904. issued to electors pursuant to applications not at tested by a person of one of 
"—'—' the classes there specified, are invalid. 

^"^•^ A ballot-paper, issued pursuant to sec. 1.S9 of the Commonwealth Electoral 
McI^ACHARN. Act 1902 and Regulations made thereunder to a voter absent from his Division, 

must be in the ordinary form having the names of the candidates printed or 
wri t ten thereon, and the voter must vote in the ordinary way by maiung a cross 
opposite the name of a candidate. 

Held, therefore, t ha t votes given by the voters wri t ing on a blank ballot-
paper the name of one of several candidates, are invalid. 

At an election for the House of Representatives for the Electoral 
Division of Melbourne, in the State of Victoria, held on 16th 
December, 1908, there AÂere tAÂo candidates. Sir Malcolm Donald 
McEacharn, Knight, and William Maloney. The former Avas, on 
the 18tli December, declared by the Returning Officer to have been 
duly elected. Maloney thereupon filed a petition praying for a 
declaration that McEacharn Avas not duly elected, and that he, the 
petitioner, Avas duly elected, or, in the alternative, for a declaration 
that the election AÂas A'oid. 

The petition coming on for hearing before Griffith, C.J., sitting 
as the Court of Disputed Returns, he ordered the folloAving ques-
tions of laAv to be referred to the Full Court for determination, 
viz. :— 

(1) Whether the attestation of applications in Form K {a) in the 
Schedule to the Commomvealth Electorcd Act by some one of the 

(a) F O R M K . 

The Commonwealtli Electoral Act 1902. 

APPLICATION FOR A POSTAL V O T E CERTIFICATE. 

State of [here insert name of Stated. 
To the Returning Officer Electoral Division of [here insert name of Division]. 
I [here state Christian names, surname, place of living, and occupation] hereby 

apply for a Postal Vote Certificate. 

1. 1 am an elector on the Electoral Roll for the Division of [here insert name 
of Division] to vote at [here insert name of polling place]. 

2. The ground on which I apply for the Certificate is [here state ground]. 
3. I request t ha t the Postal Vote Certificate and the Postal Ballot Paper for the 

.Senate and the House of Representat ives or either as may be required may be 
forwarded to me at [here stale address to which the papers are to be forwarded]. 

Dated this day of 19 
„ . , . , , , [Signature.] 
Signed in the presence of 
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persons specified in the note to tha t form, is an imperative con- H. C OF A. 
dition, so tha t votes given by post, under certificates and ballot- ^_^^ 
papers issued to electors upon applications not so attested, are MOLONEY 

necessarily invalid. MCEACHARS. 
(2) The ballot-papers provided for use, under the Regulations, 

by electors absent from the Division, not having contained any 
squares in Avhich to mark a cross, but being blank Avitli the 
exception of the Avords " Ballot Paper " at the top, Avitli one 
horizontal line at a distance of about an inch beloAv them ; Avliether 
votes given by merely Avriting upon the ballot-paper the name of 
the candidate for whom the elector voted, without also Avriting the 
name of the other candidate, and Avithout marking the ballot-paper 
by making a cross opposite the name of the candidate for Avhom 
he voted, ought to be rejected. 

These (juestions IIOAA' came on for argument. 

Gaunson for the petitioner. The ansAver to the first question 
depends on section 109 and Form K to the Act. The proAnsions 
in Form K are mandatory. " Whether AVords used in a Statute 
are compulsory or only directory, depends on the subject-matter 
to Avdiich they are applied, and on the general scope and object of 
the Statute, rather than on the use of particular language in the 
Statute." Paley on Summary Convictions, 7th ed., p. 40. The 
section is enabling, and the poAver must therefore be folloAved 
strictly. " When a UCAV authori ty is vested in any body, the 
condition upon AAdiich it is granted must be .strictly pursued." 
Thompson v. Harvey (1859), 4 H. and N., 254, at p. 259; see 
also, R. V. Loxdale (1758), 1 Bur., 445 ; Bain v. Whitehaven Rail-
ivay Co. (1850), 8 H.L., 1 ; Maxwell on Statutes, 2nd ed., p. 860. 
In considering the provisions for \ 'oting by post, the Comnion-

N.B. —To be signed in the presence of a Returning Officer, Electoral Registrar, 
Justice of the Peace, Scliool Teacher, or a Postmaster. 

The grounds on which a Postal A'ote Certificate ma}' be issued are— 
(()) That the applicant has reason to believe tha t he will on polling day be 

more than five miles from the polling place for which he is enrolled ; or 
(h) That the applicant being a woman believes tha t slie will on acco»nt of 

ill-liealth be unable on polling day to at tend the polling place to vote. 
((•) That the applicant will be prevented by serious illness or infirmity from 

at tending the polling place on polling day. 
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H. C OF A. -vvealth Parliament may be assumed to have had before it the 
^^^^- Victorian legislation, and to have intended to make a very 

MOLONEY serious departure from it. In the Victorian Act (No. 1701) there 
MCEACHARN ^̂  ^'^ provision requiring signatures to applications for postal 

votes to be AAntnessed. The object of the CommonAvealth Legisla-
ture is to surround the privilege Avith safeguards, and to prevent 
anything like fraud on the Act. The Acts Interpretation Act 
1901, sec. 13, makes every Schedule to an Act part of the Act, 
Form K, therefore, is part of the Act, 

[GRIFFITH, CJ.—Are the AÂ ords introduced bŷ  the letters 
" N.B." part of the Form, or are they something added to it ?] 

They ai'e part of the form, and they ai-e introduced in that way 
in order to show that they are mandatory. 

[GRIFFITH, C.J.—In Mcintosh v. Simpkins (1901), 1 Q.B., 487, 
AÂ ords in a form in a Schedule printed in italics and giving 
directions as to filling up the form, Avere held to be mandatory.] 

[Mitchell.—The Act in that case appears to be one dealing 
with the liberty of the subject.] 

Enabling Avords are always mandatory Avliere tliey^ are words to 
give eff'ect to a legal right; Julius v. Bishop) of Oxford, (1880) 5 
App. Cas., 214. Sec. 109 contains a grant of an electoral privilege, 
and no elector can have the benefit of the grant Avithout complying 
A\dth the conditions. None of the questions contained in sec. 141 
can be put to a person voting by post. The Court should struggle 
against directoiy legislation, and should seek to make the law 
certain by interpreting conditions as being mandatory. The 
application is the foundation of the right to vote bŷ  post, and if 
the application does not comply with the requirements of the Act, 
it is A'oid and the subsequent \'ote is bad. 

The votes referred to in the second (|uestion are obviously bad. 
The only case in Avhich an elector can vote by writing on the 
ballot-paper the name of the candidate he prefers is that of postal 
voting. Under sec. 158 (c), at the scrutiny, all ballot-papers (not 
being postal ballot-papers) Avhicli do not contain a cross opposite the 
name of the candidate, must be rejected. Sec. 139 (3) (a) does not 
justify regulations permitting the AA'riting on ballot-papers of only 
one name. Regulation 13 of the Regulations of 10th Oct., 1903, 
provides that ballot-papers are to be in the ordinary form, that is. 
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having the names of all the candidates printed or Avritten upon ^- C- OF A. 
them, Avhen they are handed to the voter. .__^_, 

MALONEY 

Mitchell for the respondent. As to the first question the most M^K ^CHARN-. 

important, and the governing section, is sec. 119, Avdiich gives the 
grounds upon which a postal vote shall be rejected, and it shoAvs 
tha t all tha t is necessary upon the application form is the signature 
of the voter, so that it may be compared Avith the signature to the 
postal vote. The omission to have the application verified, if it is 
necessary, does not aff'ect the validity of the vote, but Avould justify 
the Returning Oflicer in refusing to issue a postal ballot-paper. 
Having issued it the Act does everything else. The Avords intro-
duced by the letters " N.B. " in Form K are directory only. If 
personation were feared,the legislature should have made provision 
in the body of the Act as to A'crifying these applications. 

[GRIFFITH, C.J., referred to Liverpool Borough Bank v. 
Turner (1860), 30 L.J. Ch., 379, per Lord Campbell, L C , a t p. 
380, as to Avlien an Act is mandatory.] 

If the object of the legislature AÂ ere to obtain identification of 
the applicant, it would have required the Avitness to the signature 
to certify that he knoAV the applicant. I t looks as if the draughts-
man Avho drcAv Form K thought tha t there Avas a provision 
in the Act itself to thfe eflPect set out in the words folloAving the 
letters " N . B . " 

[GRIFFITH, C J . — In all the other forms except Form K, 
sentences introduced by the letters "N.B.," simply call at tention to 
a provision contained in the body of the Act. I t Avould seem as 
if there had been in the original draft some such provision as 
that folloAAdng the letters "N .B . " in Form K Avhichihad subse-
quently been struck out,] 

If these AÂ ords Avere in a section of the Act it Avould be A'eiy 
difficult to contend tha t they Avere not mandatory. But their 
position in Form K makes them much less important . The case 
of Mcintosh V. Simpkins, supra, is folloAved in Lumley v. Osborne 
(1901), 1 Q.B., 532, and in Alderson v. Palliser (1901), 2 K.B., 
833, and all Avere cases affecting the liberty of the subject. The 
words introduced by the letters " N.B." are a footnote AAdthin the 
meaning of sec. 13 (3) of the Acts Interpretation Act 1901, and 
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H. C OF A. are, therefore, not par t of the Act. Those AA ôrds clearly refer to 
'*" something supposed to be someAvhere else, and do not purpor t to 

MALONEY enact anything. See Woodward v. Sarsons, (1875) L.R. 10 C.P., at 
p. 746. If then the AA'ords are pa r t of the Act, t hey are directory 
only ; if they are mandatory , the Return ing Officer, before issuing 
the postal ballot-paper, should have dealt Avitli the matter , and, as 
he has passed it over, the only grounds for rejecting the votes are 
those contained in sec. 119. The issue of the postal A'ote certificate 
is conclusiA-e as to the signing and Avitnessing of the applications. 

[ O ' C O N N O R , J., referred to Thompson v. Harvey, supra, as 
being in the respondent 's favour.] 

As to the second question. The electoral officers appear to have 
put a certain interpretat ion upon the Regulations, and to have 
considered tha t these absent A'otes should be giA'en in the same 
AA'ay as postal Azotes. If sec. 158 is applicable to these Azotes, there 
appears to be no doubt t ha t tlie}^ are bad. But, if it is held that 
the pu t t ing of a cross opposite the name of a candidate is directory, 
then this also is only directory. 

Gaunson in reply. Although sec. 209 enables the Forms in the 
Schedule to be varied, t ha t does not just i fy a variat ion of the 
requirements of those Forms. 

[ G R I F F I T H , C J . — M a y i t not be that , alt-hough it is mandatory 
tha t the application shall be AAdtnessed, it is only directory that it 
shall be Avitnessed by one of certain persons ?] 

The general scope and object of the Act SIIOAVS t h a t the directions, 
both as to the Avitnessing and as to the person AVIIO witnesses, are 
mandator}^ 

I Cur. adv. vidt. 

loth Marrh, GRIFFITH, C J . TAVO questious Avere referred for the opinion of 
the Court, The first is " Whether the a t tes ta t ion of applications 
in the Form K in the Schedule to the Commonwecdth Electoral 
Act by some one of the persons specified in the note to t ha t Form 
is an imperative condition, so t ha t votes given b y post under 
certificates and ballot-papers issued to electors upon applications 
not so attested are necessarily invalid," The votes mentioned in 
the petition, amounting, Ave are told, to a very large number, are 
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what are called postal votes, given under the provisions of Par t X. H. C. OF A. 
of the Electoral Act. Sec. 109 provides tha t an elector, under ^ ^ 
certain circumstances, "may, after the issue of the writ, and before MALONEY 

the polling day, make application in the Form K in the Schedule, to -^i^,^^'^^^^.^^^ 
the Returning Officer for the division in Avhich he lives, for a postal 
vote certificate." Then fOIIOAV certain provisions as to Avhat shall 
be done after the application is made. By sec. 209 it is provided 
tha t " the Forms in the Schedule may be A^aried as the circum-
stances of the case may require." I take that as qualifying sec, 
109 by saying " In the Form K, or substantially in the Form K," 
[His Honor then read Form K, and continued,] I t Avill be observed 
that there is a note, not italici.sed, but introduced by the letters 
" N.B,," which is as folloAvs :—" To be signed in the presence of a 
Returning Oflficer, Electoral Registrar, Justice of the Peace, School 
Teacher, or a Postmaster." Then folloAvs Avhat is practically a 
repetition of the grounds specified in sec. 109 as authorizing an 
application for a postal vote certificate. The question to be 
determined is Avhether the Avords introduced by the letters 
" N.B. " are imperatiA'e, or merely directoiy, that is to say, Avhether 
they are an essential par t of Form K. The principles to be applied 
in determining Avhether particular provisions of an Act are 
mandatory or directory, have been sufficiently stated in the 
previous decision (a). The scope and object of the particular pro-
visions must be looked at. NOAV the scheme of this Act is tha t 
every elector shall, as far as practicable, A'ote at the polling place 
for Avhich he is enrolled. Provisions, however, are made for 
allowing an elector to vote a t another polling place, but alAA'ays on 
conditions ; in the case of an elector AVIIO Avishes to A'ote at another 
polling place in the same Division, he must, under sec. 139, make 
and sign a declaration in the Form Q in the Schedule, and if he 
Avishes to A'ote at a polling place outside his Division, but AAnthin 
his State, he must comply Avith the regulations made under sec. 
139 (3). So, if he Avishes to vote by post, he must comply AAnth the 
conditions of sec. 109. That is necessarily iuA'olved in the words 
used, because a voter has no right to vote by post beyond such a 
right as is conferred by sec. 109, and I th ink it is a clear rule tha t 
Avhere a privilege is granted subject to a condition, the performance 

(a) Chanter v. Blackwood, ante, pp. 70, et seq. 
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F. C ô  A. of tha t condition is necessary before the r igh t to exercise the 
^ "̂*- privilege arises. Therefore the question is reduced to this—is the 

M ^ E Y at testat ion of the application a condition to be performed ? I t is 
clear tha t the voter must make an application, and the words are 

MCK_ACHARN. ^ .̂ ^ ̂ ^̂ ^ ^^^^^^ ^_ ^^ ^̂ ^̂ .̂̂ ^̂ ^ ^^ modified by sec. 209, may be added 

"or to the like eff'ect." Similar words in English Acts have received 
very str ingent interpretation, par t icular ly in the Bills of Sale Acts. 
But a distinction is endeavoured to be d rawn here in consequence 
of the very singular Avay in Avliich the condition is introduced. 
I t is introduced by the let ters " N.B." A number of directions 
are given in the form, many of Avhicli may be said to be essential. 
Indeed, it is hardly contended tha t they are not essential. For 
example, the direction tha t such part iculars shall be stated as Avill 
serve to identify the applicant Avith the elector Avhose name appears 
on the roll. If, instead of the words noAV in question being 
introduced by the let ters " N.B,," they had been in brackets or in 
italics, they AA'OUM ponmd facie have been in the .same category 
as those directions, and essential. But a t tent ion is called to the 
fact tha t notes introduced by the let ters "N.B." are frequent 
throughout the Schedule, and in every instance, except this one, 
they are mere repetitions or notifications of something already 
contained in the body of the Act. In this instance, the note is not 
a notification of something in the body of the Act, but adds 
something not to be found in the body of the Act. I t is con-
tended from tha t circumstance t ha t it is clear t ha t the framers of 
this Act used these notes, not for the purpose of declaring or 
laying doAA'n something in the na ture of an enactment, bu t merely 
for the sake of giving information. Tha t a rgument Avas strongly 
.supported by the .singular fact that , a l though the Act contains 
no reference to at testat ion of applications for postal vote certifi-
cates, it does contain elaborate provisions for a t tes ta t ion of the 
postal ballot-papers themselves. Thus sec. 112 requires tha t the 
ballot-paper shall be marked in a certain Avay in the presence of a 
postmaster, or a police or s t ipendary magistrate , or a head master 
of a State school, or a person appointed for the purposes of the 
section by the Governor-General in Council,and by no other per.son. 
Then sec. 114 provides t ha t it shall be the du ty of these persons 
to Avitness postal bal lot-papers; sec. 115 requires these persons to 














