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H. C OF A, Bryant, referred to Rivington v. Garden, (1901) 1 Cb., 561 ; 
^̂ *̂ _̂  Pascoe V. Puleson, (1886) 54 L.T., 733; Nicholson v. Colonial 

CTA^KK Mutual Insurance Co., (1887) 8 A.L.T., 173 ; 13 V.L.R., 58, at 

BLACKWOOD. P ' ' . I T . 

(No. 2). GRIFFITH, C.J.—I think a claim to set aside a parliamentary 
election is a matter of as great importance as any that can be 
raised in any Court. I regard this, therefore, as a matter of 
importance. It is also a matter of considerable difficulty. But 
the difficulty has arisen from the manner in which the Act is 
framed, and from the action of the electoral officers in the 
arrangement for the election. It Avould be hard to make the 
respondent pay for those mistakes, or to pay more because of them. 
I think, for these reasons, that under the circumstances of this 
case I oueht not to make an order for taxation on the higher 
scale. 

Solicitors, for petitioner. Quick Hyett ct Rymer, Bendigo. 

Solicitors, for respondent, Blake & Riggall, Melbourne, 
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MAXBIILIAN HIRSCH PETITIONEK : 
AND 

PHAREZ PHILLIPS RESPONDENT. 

W I M M E R A E L E C T I ON P E T I T I O N . 

ON R E F E R E N C E FROM T H E COURT OF D I S P U T E D R E T U R N S . 

H . C OF A. Commonwealth Electoral Act 1902 (A"o. 19 o/1902), sees. 139, 153; Scliedide, Fom 
jQQ^ Cj—Election—Adjourned poll—Persons entitled to vote—Voter absent from 

. . jjoll ing place for which enrolled—Refusal of Returning Officer to receive votes of 
March 11,12. " absent electors "— Void election. 

G -ffith C J Where , pursuant to sec. 153 of the Commonirealtli Electoral Act 1902, tlie 
Barton and riolliua a t a polling booth has been adiournecl to a subsequent day, the persons O'Connor, JJ. i " '̂  ° 

enti t led under sec. 139 to vote at tha t polling booth on signing a declaration in 
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Form Q in the Schedule are those who, on the original polling day, were absent H, C. OF A. 
from the polling place for wliich tliey are enrolled. 19"'^-

The words " absent from the polling place " in sec. 139 mean " absent from HiR.-^ru 
the locality of the polling place." 

T!ie Presiding Officer at an adjourned poll refused to receive the votes of 
any electors claiming to vote under sec. 139 (i.e. upon making declarations in Form 
Q.) : Held, tha t in order to invalidate the election on the ground of such refusal 
it must be shown that the number of electors entitled to vote in tha t manner 
whose votes were refused was such that the result of tlie election might have been 
affected by the refusal. 

At an election for the House of Representatives for the 
Electoral Division of Wimmera, in the State of Victoria, held on 
IGth and 23rd December, 1903, there were two candidates, 
Maximilian Hir.sch and Pharez Phillips, the latter of whom was, 
on 29th December, 1903, declared by the Returning Officer 
to have been duly elected. Hirsch thereupon hied a petition 
praying that it might be declared that Phillips was not duly 
(dected, and that the election Avas absolutely void, or alternatively 
that the election might be declared A'oid Avitli regard to certain 
polling places, and that a ncAV poll might be taken there, or tha t 
a new poll should be taken at certain polling places. 

The petition contained the folloAving allegations (inter alia), 
viz.:— 

" 5. That on the 16th day of December, 1903, the polling for 
the said election took place at all the polling places in the said 
division AA'itli the exception of the polling place at Ni Ni, which 
AA'as not opened at all. 

" 6. That on the 23rd day of December, 1903, the Ni Ni polling 
booth AA'as opened for polling, and the A'otes recorded a t tha t 
place, and on tha t date Avere counted together Avitli the other 
A'otes recorded for the said division. 

" 15. That the advertisements notifying the adjourned poll to 
be held at Ni Ni on the .said 23rd day of December, 1903, also 
contained a notification that voting under Q forms (under the 
provisions of sec. 139 of the said Act) Avould not be permitted. 

" 16. That in consequence of the notification referred to in the 
last preceding paragraph many persons entitled to record their 
votes at Ni Ni polling booth under the provisions of the said sec. 
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H. C O F A . ]39^ and desirous of voting for the petitioner, refrained from 
attending at the said booth to do so. 

HiRscH " 17- That on the .said 23rd day of December, 1903, certain 
persons intending to vote for the petitioner attended at the Ni 
Ni polling booth and applied to be alloAved to record their vote,s 
under the provisions of the .said sec. 139, but Avere refused per-
mission to do so by the presiding officer, and that such persoii.s 
included :— 

" (a) Persons enrolled for polling places other than Ni Ni, who 
had, on the 16th day of December, 1903, actually attended at tlie 
Ni Ni booth for the purpose of recording their votes in favour 
of the petitioner under the proA'isions of the .said sec. 139, hut 
Avho found that the said booth was not open. 

" (b) Persons enrolled for polling places other than Ni Ni, Avho 
on the 16th and the 23rd days of December, 1903, Avere entitled 
to A'ote at the Ni Ni booth under the proAdsions by the said sec. 
139, they liaA'ing been on both the said dates absent from the 
polling places for Avliich they Avere enrolled. 

" ((•) Persons enrolled for polling places other than Ni Ni, who 
on the 23rd day of December, 1903, Avere entitled to vote at the 
Ni Ni booth, they not having previously voted at the said 
election, and being on that date absent from the polling place for 
Avhicli they Avere enrolled. 

" 20. That the petitioner believes that but for the irregularities 
referred to in paragraphs 7 to 19 inclusive of this petition, he 
Avould have obtained a majority of A'otes at the said election, and 
that such irregularities actually affected the result of the said 
election." 

The petition, coming on for hearing before Griffith, C.J., 
he, by consent of the parties, ordered the foUoAving question to 
be set down for hearing before the full Court, viz. :— 

"Whether the facts alleged in the paragraphs numbered 15, 
16, 17, and 20 in the petition herein constitute a valid ground for 
disputing the election, the subject-matter of the said petition." 

Mitchell, for the petitioner. The Returning Officer was clearly 
Avrong in refusing to receive " Form Q " votes. It is then 
sufficient for the petitioner to show that the result of the election 
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may have been affected by such refu.sal in order to entitle him to H. C OF A 
have the election upset ; WoodvMrd v. Sanson.^, (1875) L.R., 10 ^ ^ 
C.P., 733. He has not to show tha t if the A'otes had been 
allowed the I'esult Avould have been different. The respondent's 
majority AA'as 167, and there Avere over 6,000 votes not recorded. 

[ G R I F F I T H , C.J.—I think you AA'Ould have to shoAV tha t a 
number of electors sufficient to turn the scale Avere actuall j ' 
deprived of the r ight of voting.] 

Sec. 139 (1) of the Commonwealth Electoral Act applies to 
adjourned polls as Avell as to the original polling day AAdiere a 
A'oter votes Avithin the Division for Avbich he is enrolled. The 
notihcation by the Returning Officer takes aAvay the facilities 
intended to be afforded by sec. 139 (1). 

All those per.sons Avho had not voted on the original polling-
day might have A'oted at Ni Ni on the adjourned polling day, or 
at any rate all those of them Avho on the original polling day 
Avere absent from the polling places for Avhich they Avere enrolled 
might have voted on the adjourned polling day. 

MaeCay, for the respondent. The petition is bad in form, and 
does not make a primd facie case apart from the point of hxAv 
raised. Sec. 194 requires the petition to set out the facts relied 
on, and to be filed within 40 days after the return of the Avrit. 
After tha t time the petition cannot be amended. There should 

i; have been an allegation that the irregularities complained of 
• affected the result of the election. There should also have been 
• : an allegation tha t the persons mentioned in paragraph 16 of the 
i; petition Avere entitled to A'ote for the Wimmera DiA'ision. These 

omissions invalidate the petition. 
j, [GRIFFITH, C.J., referred to sec. 1!)9 of the Commomvealth 
-̂ Electoral Act, and to sec. 23 of the High Court Procedure Act 

1**03.] 
J,,, Sec. 199 means tha t once the case is before the Court the 
.̂ j Court can then disregard legal forms and technicalities, but it 
jydoes not limit the provisions of sec. 194 as to the necessity for 

setting out the facts. 
(1, [O'CONNOR, J.—Even if there is no poAver of amendment, must 
; not tho allegations in paragraph 16 imply the allegation of all facts 
^i^iecessary to support the petition ?] 
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H. c OF A. To set out the facts relied on does not mean setting out facts 
^^^^' from Avhich other facts may be implied, 

HiRscH [GRIFFITH, C.J.—The paragraph can mean nothing else than 
that the per.sons Avere enrolled for the Wimmera DiAnsion.] 

Paragraph 20 only alleges a belief on the part of the petitioner. 
If that belief AA-ere proved to exist it AA'Ould not enable the Court 
to find anything Avith regard to the facts Avliich Avere believed to 
exist. It must be proved that the belief is correct. 

C4RIFFITH, C.J. We are all of opinion that there is nothing in 
the objection. 

MacCay on the merits. The provision in see. 139 (1) enabling a 
person absent from the polling place for which he is enrolled to 
vote at another polling place, must be limited to the day on Avhich 
the original poll is taken. There are only three classes of persons 
entitled to A ôte. Every one has a right to vote at the polling' 
place for Avhicli he is enrolled. Electors may vote elsewhere, 
but only such electors as could, if present at the polling place 
for Avhicli they are enrolled, vote there. That is, if present 
there on the day the poll is taken. »Such persons cannot take 
adA'antage of an adjournment. Under sec. 153 the presiding 
officer Avho has charge only of a particular polling place, can only 
adjourn the poll at that particular polling place. He cannot 
adjourn the Avhole poll. The qualification for voting at a polling 
place other than that for Avhich a person is enrolled is absencf 
from the polling place for Avhich he is enrolled. l''lie object of an 
adjoui-nment of the poll at a particular polling place is to prevent 
the disfranchisement of those Avho could and Avould have vott-il 
there on the original polling day, and unless a person could awl 
would have voted there on that original day he may not vote on 
the adjourned polling day. 

[BARTON, J.—Can a man be said to be absent from the polling 
place for Avhich he is enrolled if tliat polling place is not open (] 

No doubt persons in class (c) mentioned in paragraph 17 are in 
a diff'erent po.sition from those in classes (h) and (c). Those in 
classes (b) and (c) did not f ulHl the conditions precedent to their 
i-ight to vote. But none of the persons in any of those thref 
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classes were entitled to A'ote. Those in class (b) Avere said to have W- ̂ - '̂ *' ̂ • 
been absent on the original polling- day from the polling places for 
Avliich they were enrolled, but it is not said tha t they Avere not near HIRSCH 

some other polling place. The main contention, then, is tha t an p,[i,'jipg 
elector has no right to vote elsewhere than a t the polling place 
for Avhicli he in enrolled, unless on tha t day he could A'ote a t the 
polling place for AA'hich he is enrolled, if he AA'ere present there. 

Mitchell, in reply. Any construction AA'hich could be placed on 
sec. 139 so as to deprive voters in classes (b) and (c) of their r ight 
to vote on the adjourned polling day would also deprive those in 
cla.ss (a) of their right. 

[GRIFFITH, C.J.—Do not thcAvords " if he is absent," in sec. 139, 
as.sume that there is a place at Avhicli the voter might be effectively 
present ?] 

The AVords " polling place for Avhich he is enrolled," are merely 
descriptive. 

[O'CONNOR, J.—Must not the Avords " if he is absen t " imply 
that he is present at some other polling place ?] 

That may have been the intention of the legislature, but they 
have not said .so. Such a construction AÂ OUW also deprive those 
in class (a) of their right to A'ote. 

[GRIFFITH, C.J.—The "other " polling place referred to a t the 
end of sec. 139 (1) is one that is open, and at Avliich there is a 
presiding officer. Why should not the polling place referred to a t 
the beginning be also one that is open, and at AAdiich there is a 
presiding officer i] 

That construction Avould render every vote on a Q form liad, 
unless the polling place for Avhich the voter Avas enrolled Avas open 
on the day on Avliich the vote Avas cast. So tha t any votes of 
Aoters enrolled for Ni Ni, given on the original polling day a t 
other polling places, Avould be bad. None of the questions AA'hich, 
under sec. 141, may be put to a voter, go to the question Avhether 
the polling place for AA'hich he is enrolled is open. The presiding 
officer could not knoAV Avhether it AÂas open or not. 

Cur. adv. vult. 
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X-2th Manh. 

GRIFFITH, C.J., delivered the judgment of the Court. The 
point raised on this petition is one of some difficulty, and Ave feel 
ourselves very much indebted to counsel on both .sides for the 
assistance tliej^ haA'e given us. 

With respect to the technical point as to the form of the 
petition, it should be said that the AA'ord " believe " is not a proper 
Avord to use in a petition. It should set out facts. The petitioner 
is not called upon to verify the petition by his oath, but he should, 
of course, only allege Avliat he believes he Avill be able to prove. 
The insei'tion of the Avord believe, liOAveA'er, does not in our opinion 
Adtiate the petition. 

The main question is, Avbo may A'ote on an adjourned polling 
day ? Sec. 153 of the Electoral Act provides that " If from any 
cause any polling booth at a polling place is not opened on polling 
day the Returning Officer or the presiding officer may adjourn 
the polling for a period not to exceed tAventy-one days, and 
.shall fortliAvith give public notice of the adjournment." It is 
contended for the petitioner that on an adjourned polling da}-
anj' elector Avhose name is on the roll maŷ  A'ote—those eni'olled for 
the particular polling place, of course, but also any other electors on 
the roll on making the declaration in the Form Q. It is contended 
foi- the i-espondent that on that day nobody can A'ote except electors 
on the roll for that particular polling place, or, at most, electors 
Avho, not being on the roll for that polling place, attended there 
on the original polling day and Avere deprived of the franchise by 
its not being open. It is pointed out that, if the Adew of the 
petitioner is accepted, the result AA'ould be that if one polling place is 
by accident not open on the original polling day, there would, in 
eff'ect, be two entirely separate polls for the whole electorate. For, 
when the adjourned polling day comes, each candidate Avill knoAV 
exactly hoAv many votes have been cast for him, and AAUII collect 
all the voters he can Avho have not already voted, and bring them 
to this one polling place where an adjournment Avas necessary. 
So that, practically, there would be a second poll. In view of the 
provision that all elections for the House of Representatives 
shall be held on one day, it is plain that the legislature thought 
that such a thing would be very undesirable. It is not as if this 
were ncAV legislation. It AA'as the practice in many of the States 
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for a long time, and still is in one, if not most, of them, t ha t all ^- C. OF A. 
elections shall take place on the same day. Sec. 153 Avas 
evidently inserted for the purpose of affording to persons Avho HIKSCH 

had accidentally lost their r ight to vote, the opportunity of PJJ,LLIPS 

exercisino; the franchise. I t is said, hoAA'ever, tha t this A'ICAA' is 
consi,stent Avitli the literal terms of sec. 139, Avhicli provides tha t 
" Any elector may A'ote a t the polling place for AAdiich lie is 
enrolled, or if he is absent from the polling place for AAdiich 
he is enrolled may A'ote a t any other polling place for the same 
Division in an election for the House of RepresentatiA'es, if he 
makes and signs before the presiding officer a declaration in 
the Form Q in the Schedule." I t is contended, on the other hand, 
that, adopting tha t construction, no meaning is giA'en to the Avords 
" absent from the polling place," because a man Avho is present a t 
one polling place is necessaril3^absent from another, and the section 
Avould have exactly the same meaning if these words had been 
omitted. That is to say, it might run " any elector may vote at the 
polling place for Avbich he is enrolled, or at any other polling place 
for the same division if," &c. That seems, at hrst sight, a AA^eighty 
argmnent. But on examination it Avill be seen tha t sec. 139 is a 
section Avhicli prescribes the conditions under Avliich the r ight to 
A'ote may be exercised. I t is one of a group of sections dealing 
Avith the polling on the duly appointed polling day, Avhich is to 
be one day for the Avhole CommoiiAA'ealth, and it is plain tha t eA'ery 
provision of that group is primd facie intended to refer to tha t 
day. NOAV, to read a section as specifically applying to the thing 
specifically dealt Avith, is not to insert Avords. The whole of the.se 
sections are dealing primari ly Avith the polling day, and the Avords 
" on the polling day " might be read into nearly every one of them 
Avithout altering in any Avay their meaning. Sec. 139 prescribes 
Avhat persons may A'ote on the polling day. One class of persons 
Avho haA'e a r ight to A'ote consists of electors present at the polling-
place for Avhich they are enrolled. They may A'ote a t tha t polling-
place. Then, persons absent from the polling place for AA'hich they 
are enrolled, Avho may A'ote a t any other polling place on making 
a declaration in the Form Q. The fact of absence or presence is 
neces.sarily ascertained on tha t day. For the purposes of the 
matter now under consideration the first class may be left out 

http://the.se


V. 
PHILLIPS. 

140 HIGH COURT [1904. 

H. C OF A. altogether. We are only dealing Avith persons Avho claim to vote 
^̂ *̂ *- on making a declaration in the Form Q. The material AÂ ords so 

HIRS( H t^i' '-^^ f 1̂ 6y apply to this class are : " Any elector . . . . i f he 
is absent from the polling place for Avhich he is enrolled may vote 
a t any other polling place for the same division if he makes and 
signs before the presiding officer a declaration in the Form Q in 
the Schedule." There are thus tAvo classes of persons who may 
vote on tha t day. Persons Avho are enrolled for any polling place 
may vote there, if present ; of course, they cannot vote there it' 
tliej ' are not present. Per,sons who are absent on tha t day from 
the polling place for Avhicli they are enrolled may vote anj^where 
else on making the declai-ation in the Form Q. Those are the IAVO 

classes. If the Avord "absent" is t reated merely as referring to 
absence from the place wi thout any reference to time, it Avonld 
be meaningless. A man must be absent from one place in order 
to be present a t another. But if the word " absent " is taken with 
reference to the polling day, the section operates to confer on a 
A'oter who is on tha t da) ' absent from the polling place for Avliich 
he is enrolled a r ight to vote a t any^ other polling place, Avliich 
right, having been conferred, remains in existence so long as he is 
entitled to exercise it. I t is quite clear t h a t sec. 153 AÂas not 
intended either to confer upon any elector a neAv right to vote 
which he had not on the original polling day, or to deprive any 
elector of any r ight which he had on the original polling day. 
The test, therefore, as to these persons is, Avhether on the original 
polling day they Avere absent from the polling place for whicli 
they Avere enrolled. If they Avere, they Avere and remained 
entitled to vote at another polling place. There are no AÂ ords to 
take tha t r ight aAvay from them. If sec. 153 is construed as only 
giving a fresh opportuni ty to electors who were actually deprived 
of it on tha t original polling day, this singular consequence Avould 
folloAV : That electors enrolled for the polling place a t which the 
adjourned poll is taken, who Avere present a t tha t place on the 
original polling day, and did not then claim or intend to vote, 
Avould not be allowed to vote at the adjourned poll. But it is clear 
that a t the adjourned poll all electors enrolled for the polling place 
a t Avhich it is held are entitled to vote there, whether they were 
or were not present on the original day, and Avhetber they then 
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did or did not claim to Aote. Any other construction Avould H. C OF A. 
iiivobe an emiuiry in every instance as to IIOAA' many had been 
actually deprived of their right to vote on the original polling HIRSCH 

day, a thing practically incapable of jiroof. But if all the electors ,-, ''• |̂ ,̂  
enrolled for tha t polling place are entitled to A'ote, Avhether thej^ 
had intended to A'ote on the original polling day or not, hoAV can 
a distinction be draAvn betAA'een that class of persons and others AVIIO 

were on that day equally entitled to vote there / The one case is 
quite as incapable of enc(uiry or proof as the other. Let us t ake 
a case as an illustration. Suppose a polling place near a stream, 
which on the polling day is separated b j ' an impassable torrent 
from the residence of the presiding officer. Nobody takes the 
trouble to go to the polling place, because everybody kiioAvs tha t 
the presiding officer will not be there. The test of actual deprival 
cannot be applied. I t is not per.sons AAdio AA'ere depriA'ed of the 
right to vote on the original polling day Avho may A'ote on the 
adjourned polling day, but persons AVIIO, if the polling place had 
been open on the original polling day, Avould haA'e been entitled 
to vote .there. That construction giA'es full eff'ect to every AA'ord 
of sec. 139. 

I t does, hoAvever, give rise to a practical difficult}', because the 
Returning Officer on the adjourned polling day is not entitled 
to do more than ask voters the (piestions prescribed by sec. 141, 
and the ansAvers to them are conclu.sive. If an elector not enrolled 
for the polling place in respect of Avhicli the poll is adjourned 
wants to A'ote, he need onlj ' make a declaration in the Form Q, 
and the Returning Officer is bound to receive his A'ote. If he 
is not entitled to A'ote, still the Returning Officer cannot make 
anj' further incjuirj', and consequently this Court must make 
the inquiry. Therefore if a man, not entitled to A'ote, because he 
was not absent on the original polling day from the place for 
which he AA'as enrolled, came and insisted tha t his A'ote should 
be received by the Returning Officer, his vote Avould be bad, and 
a sufficient number of such A'otes might A'itiate the election. But 
in this case tha t difficulty^ does not arise as to elections in class (c)— 
that is, persons not alleged to haA'e been absent on the original 
])olling daj^ from the polling place for AAdiich they were enrolled— 
hecause all the votes were refused ; and though the Returning 
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H. C OF A. Officer Avas technically Avrong in refusing to allow them to vote, Ave 
9̂0-̂ - cannot hold that the election Avas thereby vitiated. It follows 

from the reasons I have given, that electors in classes (a) and 
(6 ) - t ha t is, persons who had attended at Ni Ni on the original 
polling day, being then enrolled for other polling places, and 
persons who on the original polling day were absent from the 
polling places for which they were enrolle<l—were entitled to 
vote, and if this right Avas denied to a number of persons so 
entif!led sufficient to turn the scale, the petitioner would be 
entitled to have the election set aside. It is desirable to point 
out that paragraph 17 of the petition contains immaterial allega-
tions as to both classes {a) and (h). The only material fact is 
that certain electors of each class Avere on 16tli December absent 
from the polling place for Avhich they were enrolled. The mode 
in Avhich they intended to vote is, of course, not the subject of 
iiupiiry before this tribunal. 

Mitchell.—The Court does not say Avliat "absent from the 
polling place " means. 

GRIFFITH, C.J.—That is a tiuestion of fact, which in some cases 
is very difficult, in others very easy, to answer. We think those 
AVords mean " absent from the locality of the polling place." What 
are the boundaries of any particular locality is a question to 
Avhicli it is impossible to give a general ansAver. 

The costs of the reference Avill be in the discretion of the Judge 
Avbo hears the petition. 

Questions answered accordingly. 

Solicitors, for the petitioner, a Beckett tt Chomley, Melbourne. 

Solicitors, for the respondent, McCny & Thwaites, Ca,stleinaine, 


