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1904. specified period—A ssenting surety not discharged—Contract—Partly oral, partly
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SYDNEY, Where, at the request of one of several co-sureties on a cash credit bond,
Dec. 12, 13, but without the knowledge or assent of the rest, the creditor enters into a
s EIQ. binding agreement with the principal debtor that an extension of time for
GRTEZ}:.S';J«! payment shall be given him, the surety at whose request the time was given
0'Connor JJ. is not thereby discharged.

Qucere, whether a covenant, or a binding agreement by a creditor not to

sue the principal debtor for a certain time, operates to discharge a surety,
even if made without his consent.

Principles underlying the rule as to the discharge of sureties by dealings
between the creditor and the principal debtor, considered.

Australian Joint Stock Bank v. Builey, 18 N.S.W. L.R. (L.), 103, dis-
tinguished.

A binding agreement by a bank to allow an increase of the limit of a
creditor’s overdraft during a specified period, may, under some circumstances,
amount to a giving of time so as to release the guarantors of the overdraft,

Rouse v. Bradford Banking Co. Ltd, (1894) A.C., 586, distinguished.

The construction of a contract partly oral and partly in writing is a ques:

tion of fact for the jury, who, in construing it, may consider not only the

conversations and the documents but all the surrounding circumstances.

A new trial will not be granted where it is clear that a second trial must

have the same result as the first.

Decision of the Supreme Court, (1904) 4 S.R. (N.S.W.), 182, refusing 0
grant a new trial, affirmed, but on a different ground.
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This was an action brought by the respondent bank on a

guarantee bond for £20,000, dated 13th December, 1888, which'
yas entered into by the appellant and others for the purpose of
quaranteeing an overdraft, which the l'esp(.)n(¥e11t bank proposed
fo grant in favour of the Burwood Land, Building and Investment
(ompany, Limited. The guarantors were directors of the com-
pany, and their liability under the bond was limited to £10,000
and interest thereon.

The defendants were the appellant and two other guarantors,
ud they pleaded, amongst other pleas, a plea on equitable grounds
to the effect that, after large advances had been made by the
respondent bank to the company, it was agreed between the
bank and the company “ without the consent or knowledge of
the defendants and the other sureties,” for good and valuable
consideration, that the bank should give time to the company and
forbear to sue it for a certain time then agreed upon, being a
longer time than the period of credit which the bank ought to
lave given the company for payment of the debt; that the bank
in pursuance of the agreement did give time, and forbear to sue
during the time agreed upon. Issue was joined upon this plea.

At the trial evidence was given by the appellant that the
following conversation took place between him and the general
manager of the bank :— I had an interview before receiving the
letter of the 15th January, 1892. I told him we were about to
draw a little more largely on the Burwood account, and asked if
e would allow a further overdraft to the extent of £20,000. I
fold him we would give further security, and we should want to
9perate on the account at once. He said that up to the 30th June
Ve could operate on that account while the securities were being
Prepared.  That ended the conversation and I left.” On 15th

'Jan“"y the following letter was written by the general manager
tothe appellant . —

* Dear Sir,

Buﬂdh:‘giif:i':"gltr otlr intervie\f' of thi.s morning in connec‘tion with the Burwood
R s ,:;‘ :u?;a p!easnre in statmg. that the bank is [-)repa,red to fu.rtl'lcr
1imituf£12 53 Y to the extent asked, viz. £7,500 in addition to the existing

00, such excess to be granted until 30th June next, when by your
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own showing ordinary revenue should enable you to easily repay the extra amoypg
required. To support the whole advance generally you are to give security gp ¢
the bauk forms over the lands asset out in the statement you supplied me with»

On 21st January, 1892, the company executed mortgages to
secure £20,000, and the appellant and the other directors signed
a promissory note, payable on demand, for £20,000, and the com-
pany jointly and severally with the directors executed a bond to
secure £25,000, also payable on demand. The company afterwards
went into liquidation. On 12th February, 1894, the bank wrote

. to the appellant asking to have the debt reduced in terms of

the guarantee. Shortly afterwards the appellant and the two
other defendants made arrangements to reduce the liability by
instalments. Ultimately the whole £10,000 was paid by them,
The action was to recover interest upon so much of the £10,000
as remained unpaid after April, 1894.

At the trial before Owen J. the appellant and his co-defendants
contended that by the agreement of 15th January, 1892, the bank
had given time to the company until the 30th June following,
and that, this having been done without the assent and knowledge
of all the sureties, the whole of the sureties, including the ap-
pellant, were exonerated. His Honor ruled that the construction
of the agreement was one of law for himself, not one of fact for
the jury, and held that it did not amount to a giving of time.
The jury found a verdict for the plaintiff for £3,023 18s. 8d.

The appellant and the other defendants moved to make absolute
a rule nisi for a new trial on several grounds, of which those
material to this appeal were, that His Honor was in error in
refusing to leave to the jury as a question of fact what agreement
was made between the bank and the Burwood Land and Investment
Company on or about the 15th J anuary, 1892, with reference to
the company’s overdraft, and the granting of time for the payment
thereof, and that His Honor was in error in deciding as a question
of law that the agreement made between the bank and the com-
pany at the date mentioned, with reference to the company’s over-
draft, was not an agreement binding the bank to give time to the
company for the payment of the overdraft.

The Full Court (consisting of Dariey C.J., Simpson J. and
Pring J.), discharged the rule with costs.
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Rulston and Sheppard (with J. L. Campbell), for the appellant. H. C. or A.

The contract upon which the appellant relies as a giving of time,
whateverit was, was contained partly in the conversation between
him and the manager of the bank, and partly in the letter written
anager next day. Being partly oral and partly in writ-

by the m '
hole evidence on the point should have been left to the

ing the W i
jury; its construction was a question of fact for them: Moore
v Gurwood (1); Bolckow v. Seymowr (2); Stones v. Dowler (3);
Palmer v. Bank of Australasia (4). The letter itself may be
dther an offer or an acceptance, and requires the conversation
to supplerzent it. The Judge having taken the matter from the
jury, there should be a new trial, if the terms of the arrangement
are capable of the construction that they amounted to an agree-
ment to give time to the principal debtor.

The only reasonable construction that can be put upon the
contract is that time was to be given for the payment of the
lishility. The letter contemplates that until 30th June the bank
would not call up the overdraft. Otherwise the extension of the
limit of the overdraft for that period would be idle. ~ Fresh security
was to be given for the “excess,” or “further assistance.” A
similar agreement was held sufficient to entitle the debtor to
restrain the creditor by injunction from calling up the liability in
breach of the agreement: Re Cracknell (5). Rouse v. Bradford
Banking Co. Ltd. (6), which was relied upon by the Court below,
depended upon the particular facts of the case, and does not decide
asa matter of law that in no case can an agreement to extend
the limit of an overdraft for a specified period amount to a
gving of time. General expressions in a judgment are not to be
tken as expressions of the whole law, but as governed and
qulified by the particular facts of the case: per Lord Halsbury
i Quinn v. Leathem (7). Tt is sufficient for the appellant to
e:‘ltablish that the agreement proved by the letter and conversa-
fion may have amounted to a giving of time under the circum-
sances, because in that case a verdict either way would not

(1) 4 Ex,, 681 = ; .
ool (5) 16 N.S.W. L.R. (B. & P.), 120.
Moy 8, 107 (6) (1594) A.C., 586.
i 2, 122, (7) (1901) A.C., 495, at p. 506.

L(é?. gg.s.w. LR. (L), 219; (1897)
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be disturbed : Metropolitan Railway Co. v. Wright (1). The Jury
has not had an opportunity of giving a verdict on the point,

If the agreement was a giving of time, all the sureties are djs
charged, including the appellant.

[GriFFiTH C.J —How do you get over the difficulty that the
appellant assented to the giving of time?]

It is necessary that all the sureties should consent. Tt was
proved that the consent of one at least was not obtained. He
therefore is discharged, and, if one is discharged, all must be, in-
cluding the appellant. If any one is released, the appellants
position is materially changed for the worse, because his right to
contribution is cut down. Assent does not prevent a surety from
taking advantage of an alteration in the instrument of surety-
ship : Australion Joint Stock Bank v. Bailey (2).

The rule is that when one surety is released, all are released:
Ellesmere Brewery Co. v. Cooper (3). The appellant knew that
his co-sureties would be released unless their consent was obtained,
and therefore the Court must infer that he only assented on the
understanding that their consent would be obtained. The failure
to do so was the fault of the bank, whose duty it was to do nothing
to prejudice any surety.

[GrirFiTH C.J.—The principle that a man cannot take advant-
age of his own wrong seems to apply here. A surety who asks
for a fayour from a creditor, which is granted, surely cannot after-
wards say that the result of the favour was to release him.]

The tavour was for the debtor, not for the surety, and the ap-
pellant was only acting as a director for the company at the time.
The bank must be presumed to have been content to take the
consequences of its action, if it did not take proper measures
preserve its rights. The bank brought its action on the old bond,
against all the sureties, but its contention now is that the appel-
lant consented, not to a continuance of the old liability, but to a
totally different one. The onus is on the bank to establish that;
it should not be presumed in the absence of positive evidence.
Each of several co-sureties is to be presumed to undertake only &

(1) 11 App. Cas., 152. 18 N.S.W. L.R.(L.), 103.

(2)
(3) (1896) 1 Q.B., 75.
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joint and several liability. [He referred to Rowlat! on Law of H.C.or A.

Principal and Surety, 1st ed., p. 268.]

[GRIFFITH C.J. referred to Mayhew v. Crickett (1) in which
ase a surety was held, by virtue of a subsequent promise to
pay, to have assented to the giving of time so as to bind him-
«lf, although the other sureties had not consented and were
discharged.]

The bank did not stipulate for the reservation of its rights
against the sureties, and the appellant was therefore justified in
assuming either that the consent of all was to be obtained, or
that, failing that, all were to be released. In Mayhew v. Orickett,
(I)it must be taken that the surety ratified the giving of time
with the full knowledge of the fact that neither he nor any
of the other sureties were any longer bound, and therefore
that he was making himself solely liable. Here the appellant
must be treated as being in the same position as he would have
been if the bank had actually promised to obtain the consent of
the other sureties before giving time, and had failed to doso. In
any case it was for the jury to say what it was to which he did
consent, and the case should go back to have that question deter-
mined, :

[GripFritE C.J—On this plea the defendant had to prove
his case.  If he gave no evidence to support it the plaintiff must
have a verdict. If on the other hand your plea is a bad plea, the
phaintiff is entitled to take advantage of that now, although there
was 0o demurrer. He may retain his verdict on any grounds,
and this Court may make the order which the Supreme Court
ought to have made.]

Itis not shown on the facts that the plaintiff must have judg-
ment. The evidence is the other way, that, if the old bond was
tocontinue, it was to continue on the same terms as before, with
the same number of sureties.

(GRIEFITE C.J—There was some evidence of a subsequent
assent to the giving of time.]

That .assent would be on the assumption, which the appellant
Vs entitled to make, that all the sureties were still bound. Itis

(1) 2 Swans., 185.
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execution of a bond are taken, and that the failure to get the
signature of one surety, who had agreed to sign, released the
others: Fitzgerald v. M Cowan (1).

[O’CoNNoR J. referred to Polak v. Everett (2).]

Dr. Cullen (Gordon K.C. with him), for the respondent. There
was no question for the jury to try. All parties acted upon the
letter, as containing the substance of the agreement. The appel-
lant in his evidence said : “ In pursuance of that letter we gave
mortgages &c.” The evidence of the conversations was only
tendered in order to allow the jury to pronounce upon the legal
effect of the document.

[O’CoNnNOR J.—Your argument is on the assumption that the
letter is the contract.]

The words of the letter and the other evidence show that the
whole agreement was contained in the letter. There was no dis-
pute as to the words used at the conversation, and the letter
merely states the substance of it. If the letter is capable of only
one construction, the jury will not be allowed to construe i,
simply because the same arrangement was also the subject of a
conversation. The only question is the legal effect of admitted
words. The Supreme Court has put the only possible construc-
tion upon the words of the letter, and, as no reasonable jury could
tind that the coversation in any way varied the effect of it, this
Court will not interfere. The cases cited for the appellant are
not applicable, because they are cases where there were disputes
as to what was actually said, or where the written documents
were in conflict with the conversations that were sworn to.

[Grrrrrra C.J.—But it is a question of fact whether the agree-
ment is contained in the letter only, or in both the letter and the
conversation. The letter here purports to be a record of an
actual conversation, and refers to it in terms, If there is a verbal
offer and a written acceptance, the whole contract must go to the
Jury]

The letter was the result of the negotiations reduced to writing,
and was only capable of the construction that it was not a giving

(1) (1898) 2 L.R., 1. @) 1Q.B.D., 669,
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t time. Rouse V. Bradford Banking Co. Ltd. (1), shows that the H.C. or A.
of time.

Jeal effect of such an armr.lgeiment is, not a gliving of time, but
perely the extension of the limit of the ovefdrf.mf.t, without the sus-
ion of the ereditor’s right to call up the liability at any moment.
Tt the letter was the only evidence, the Court could construe it in
10 other way, and that construction is strengthened by a con-
sideration of the surrounding circumstances. Palmer v. Banl of
Justralasia (2) is not in point, because there the writing was only
a part of the transaction, and the Court held that oral evidence
was admissible, not to vary the writing, but to supplement it.
Bven if the letter was a part of the contract, it is for the Judge
weonstrue it : Neilson v. Hurford (3) ; and, where the undisputed
wnversations cannot alter its effect, the jury would be acting
ureasonably if they construed the letter in any other way.

[Grirrize C.J—How can you say that any particular form
of spoken words, except perhaps “ yes” and “no,” can have only
one meaning in law 7]

The words proved are capable of only one meaning in the minds
of reasonable men, and therefore the meaning is practically a
uatter of law, and any other verdict than that which has been
rtumed would be set aside as unreasonable. This Court will
ot send the case back for trial, because it must have the same
result,

Asuming that there was evidence upon which the jury might
find that there had been an agreement to give time, the appellant
sssented to'it, and is not veleased. The case of one of several

sweties is the same as that of a sole surety : Story Equaty J wris-

pMence, sec. 164 (@) p. 98. Nothing can be done to prejudice
im without, his consent, but it does not follow from that that,
leeause one surety, who has been so prejudiced, is released, all are
Heased. It must be assumed that when a surety gives his
fmsent to an extension, he does so with knowledge of the
@Msequences.  He cannot say that he did not know or had for-
g_otfen that the other sureties would be released by the giving of
e, Ellesmere Brewery Co. v. Cooper (4), is distinguishable.

(1) (1894) .., 586
BN g S5 (3) 8 M. & W., 806.
A‘Q{H‘S"‘» LR. (L), 219; (1897)  (4) (1896) 1 Q.B., 75.
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In that case several persons agreed to execute a joint and severg|
bond, which was afterwards executed by all except one, why
refused to signit, and the Court held that those sureties who had
signed were discharged, because the liability under the hond a
actually executed was different from what they had intends
to undertake when they signed it, and that, as it was for the
creditor to see that the security was properly executed, he mys
suffer. That is no authority for the proposition that, because one
surety is released owing to an extension of time granted to the
prineipal debtor, all his co-sureties are also discharged, evenif they'
assented to the extension. In Woodcock v. Ozford and Worcester
Railway Co.(1),it was held that solicitors who were sureties, and
who knew of the transaction upon which reliance was placed as dis-
charging the sureties, and prepared the documents in connection
with it, were not discharged.

[GrirFrTe C.J.—Tt is assumed apparently that the effect of the
agreement in this case was to give time, and that if the plaintif
had sued on the bond before June they would have been restrained.
Ford v. Beech (2) is a distinet authority that a plea that the
bank had agreed not to sue for a limited time would be a bad
plea.  Bolton v. Buckenham (3), cited by White and Tudor,
and by Leake on Contracts as an authority for the proposition
that a covenant not to sue discharges the sureties, was not a case
of a covenant not to sue, but one in which a fresh mortgage was
given in place of an old one.]

The plea does not show a ground for an unconditional injunc-
tion in Equity, and is therefore bad.

[O’CoxNoR J.—Supposing that the agreement was not legally
binding, but had been acted upon, would it not be inequitable to
sue in violation of it ? The securities were given in pursuance of
it. 'Was that not acting on the faith of it 7]

The taking of the fresh securities by the bank was not acting
upon it in the sense of abandomno' the right to sue, because the
mortgages gave the bank an immediate right to sue, and were
therefore inconsistent with an agreement not to sue. The agree

(1) 1 Dr., 521. ) 11 Q.B., 852. (3) (1891) 1 Q.B., 2718
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:]i;u::] (;O;ischarge him : Moss v. Hall (1). . A7 AN
[GRIFFITH @¢.J—That is the only authority, if it is an a'utl.lor—
iy, for the proposition that a covenant ll(.)t to sue the principal
febtor discharges the surety if given without his consent. It
ens to be quite inconsistent with the prineiple upon which the

Juetrine of release is based, that nothing is to be done to the pre-

judice of the surety without his consent. ]
In Rouse v. Bradford Banking Co. Ltd. (2) Lindley L.J. deals

sith the effect of giving time upon the liability of sureties.

Rulston in reply. A Court of final appeal will not decide on a
pint which was never raised in the Court below: Mackay v:
(mmereial Bank of New Brumswick (3); Borough of Randwick
o Australasian Cities Imvestment Corporation (4). It was
Jever contested that, if there was a giving of time without the
wnsent of all the sureties, all were discharged. That was decided
in dustralian Joint Stock Bamk v. Bailey (5), which was never
questioned by the Privy Council. If the appeal is dismissed on
flis point, the appellant is shut out from giving evidence on a
pint which was never raised till now. Issue was joined on the
lea, on the assumption that it raised a good equitable defence.
Affdavits should be allowed to show what further evidence could
be given.

[GrirrrE C.J.—We cannot do that. We have already ex-
pessed an opinion to that effect in another case. You may
suggest what evidence could be given.]

It might be proved that there was a minute showing that the
od bond with all the old sureties was understood to be in force.
It was only thought necessary to call one surety to prove that he
fad not consented, in order to establish the defence, and that was
the vight view, if Australian Joint Stock Bank v. Bailey (5) was
M]aw. It might be proved that the assent to the giving of
{ime Was subject to the condition that the assent of the other
seties should be obtained. If there is any question for the jury

(I 15Ex. 46 ; 9 L.J. Ex.. 205
@) (18042 Ch, 33, gt 1 56" ) (1
B LR 5 p'O.: 351,“ ?. 36. (5) 18 N

A.C., 322,
.W. L.R. (L.), 103.
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HIGH COURT (1965

to try, the appellant is entitled to a new trial. The Court shoulg
not assume that the appellant could not give further evideng,
because evidence that was unnecessary on the law as it st
at the time of trial, was not given.

An agreement not to sue for a certain time operates as a dis
charge of the sureties: De Colyar, Principal and Surety, 3rd e,
p- 422; Re Cracknell (1).

Cwr. adv. vl

The judgment of the Court was delivered by

GrirrITH C.J. This is an appeal from a judgment of the
Supreme Court of New South Wales refusing to make absolutes
rule nisi for a new trial in an action brought by the City Bank
of Sydney against Deane and others, sureties under a cash credit
bond given to secure an advance to the Burwood Land, Building,
and Investment Co., the principal debtors. The question before
us arises on an equitable plea in the following words. [His
Honor read the plea as set out above.] The evidence offered to
prove the agreement consisted of a conversation between the
manager of the plaintiff bank and the appellant Deane (who was
one of the directors of the company,and its solicitor), followed by
a letter written to him the next day by the manager of the bank,
together with other circumstances. At the trial before Mr. Justice
Owen, His Honor ruled that the alleged agreement was contained
in the letter, and refused to leave any question to the jury asto
the agreement, holding that it was a matter of law for himto
determine. It was contended before the Supreme Court for the
defendants that, under the circumstances, the agreement being
contained partly in the conversation and partly in the letter,its
construction was a question of fact for the jury, and a new trial
was asked for on that ground. The learned Judges seem to have
differed in opinion somewhat on this point, Darley C.J., and Sump-
son J., being of opinion that the agreement was contained in the
letter only, while Pring J.is reported to have said that the whole
evidence of the agreement was to be found in the conversation,
and that the letter was immaterial, but that, the terms of the
conversation being exactly stated, and uncontradicted, the Jearned

(1) 16 N.S.W. L.R. (B. & P.), 120.
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1 CLR]
who presided at the trial was right in construing them, H-.C.or A.
i{udgeys (1): “The agreement here having been proved solely by —
o says (1)

ol evidence, which was n.ot. corjtmdicte.d, I am of op.inion that
fis Honor was right in deciding 1ts m,e,unmg as a question of law,
aud in refusing to leave it to the jury.

Now it is well settled law that, when an agreement is r.nade
it by parol evidence, its construction is a m.at.ter fox: .the jury,
ut that if, on the other hand, the agreement is in writing, then
it is for the Court, not the jury, to construe it. I cannot help
{hinking that, although His Honor is reported to have said this,
shat he really meant was that, if upon the evidence as toa verbal
seement there was nothing to warrant the jury in placing any
Jut one construction upon it, there would be no real question for
the jury, and the Judge would be practically bound to treat the
wnstruction as a matter of law, and in that sense what he said
was quite right.  The evidence of the conversation is set out in
ihe judgment of Darley C.J. [His Honor then read from the judg-
nent the conversation as set out above and proceeded]: It is
another well known rule of construction, that, when a contract is
partly in writing and partly verbal, all the circumstances may be
Iked at and considered for the purpose of construing the con-
tct, and even to vary the written documents, and the whole
matter is one for the jury. In the present case the first question
is, what is the agreement ? Is it the writing, or the verbal con-
versation, or is it to be gathered from the conversation and the
liter with all the other circumstances ? Possibly it was open to
lhe jury to find that the agreement was contained in the writing,
It whether it was or not was a preliminary question of fact for
lle jury to determine on the evidence. If the question were one
for this Court, T should be disposed to say that the agreement
Was contained in both. We think that, upon the evidence, there
Vs material on which the jury could have found either that the
P%ﬂiﬂtiﬂ' bank made an agreement for valuable consideration to
& further time to the principal debtor, or that it did not. We
issume that such an agreement for extension of time in the case
i a cash eredit bond would be a binding agreement under the

(1) (1904) 4 S.R. (N.S.W.), at p. 196.
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The best that can be said in favour of the plaintiff’s view iy
that it was a question of fact. In either view there Was g
question of fact which should have been left to the jury, &
that upon that point it would appear that the defendants g
prima facie entitled to a new trial, to have the question of faet
determined by a jury. But that does not conclude the ug
Supposing that the question had been left to the jury, and they
had found in the defendants’ favour (for the defendants are entitled
to be placed in the position in which they would have beenif
that had happened), let us deal with the case on that footing.
1t is necessary first to look at the plea itself more closely tose
whether it atfords any defence to the action, or whether, evenif the
jury had found in his favour on the issue raised, the plainif
would not have been entitled to judgment, non obstante veredics,
Because, if so, we cannot send the case to a new trial uponan
immaterial issue.

The plea is that a binding agreement had been made and
executed, giving time to the principal debtor without the know-
ledge or assent of the sureties, with the consequence of discharg-
ing those sureties. The material words of the plea are “ without
the consent of the defendants and the other sureties.” We are told
that the defence intended to be set up by that plea was foundel
on this supposition, that if the creditor gives time to the principl
debtor, without the consent of all the sureties, all the sureties are
discharged ; and from that point of view, evidence was given that
one of the sureties did not know of or assent to the giving of tine
by the bank. The assumption on which this plea was pleaded was
that the extension of time granted to the principal debtor without
the consent of all the sureties, operates as a discharge even of those
sureties who had knowledge of it and assented to it. But there ifi
no such rule. No trace of any such rule is to be found in the books,
and, when one considers the principle which is the foundation'_of
the doctrine, it is clear that there cannot be any such rule. 'The
doctrine is nowhere hetter stated than by Blackburn J. In the
case of Polak v. Everett (2). He says: “It has been established

(1) 2 Ves,, 540 ; 2 Wh. & T.L.C., 4th ed., 974.
(2) 1 Q.B.D., 669, at p. 673.’
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the principles of equity a surety is discharged when the creditor,

without his assent, gives time to the principal debtor, because by

without a single case going to the contrary, that on

o doing he deprives the surety of part of the right he 'would have
ad from the mere fact of entering into the suretyship, namely,
o use the name of the ereditor to sue the principal debtor, and if
ihis right be suspended for a day or an hour, not injuring the
surety to the value of one farthing, and even positively benefiting
fi, nevertheless, by the principles of equity, it is established
{lat this discharges the surety altogether.” He then makes some
futher observations, in which he expresses some disapproval of
fle rule, but says that it is mow too late to alter it. But
when the assent of the surety is given, the foundation of
he rule is gone. When the giving of time is at the surety’s
request, how can it be said that he has suffered any injury ?
That this is the foundation of the rule appears from the words of
Lord Loughborough L.C., in the case of Rees v. Berrington (1): “It
is the clearest and most evident equity, not to carry on any
transaction without the privity of him who must necessarily have
i concern in every transaction with the principal debtor. You
aunot keep him bound, and transact %is affairs (for they are as
much his as your own) without consulting him. You must let
lim judge, whether he will give that indulgence contrary to the
mfure of his engagement.”

But, when he is consulted as to the proposal to give time and
isents to it, he cannot complain; & fortiori when the time is
gvenat his own request. Volenti non Jfit injurie.  Again, it is a
sttled rule that, even if the extension of time is given without
the consent of the surety, but he afterwards assents to it, and
[romises to pay, his Liability revives. The authority for that is
the e of Mayhew v. Crickett (2), which was a case of one of
W0 joint sureties. There is therefore neither principle nor
a“th(""?ty for the proposition that, when a creditor gives time to
by prncipal debtor at the request of a surety, that surety can
plain, o say that he is discharged thereby. So that, taking
the plea, and reading it as it was intended, it is clearly bad.

() Ve, 540, at p. 543, (2) 2 Swans., 185.
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1f on the other hand, the plea is read distributively that the
extension was given to the company without the consent of the
sureties severally, there was no evidence of it, because the
appellant has proved that the extension was granted at his own
request. Therefore, whichever way the plea is construed, the
appellant fails, because upon one construction it is a bad plea,
and the respondent would be entitled to judgment non obstast,
veredicto, even if the appellant obtained a verdict ; and, upon the
other, it is not supported by the evidence, because the appellant’s
own evidence negatives it.

We are told, however, that this is rather hard on the appellant,
because the plea was pleaded in reliance upon the case of the
Auwstraliom Joint Stock Bank v. Bailey (1). That was a casein
which an instrument of suretyship was altered after execution
with the consent of some but not all of the sureties, and the
Supreme Court held that the bond was thereby rendered void
against them all. That is an entirely different proposition from
the one now set up, viz, that one surety, who requests that time be
given to the principal debtor, may take advantage of it as dis
charging himself. That case, therefore, has no bearing upon the
present case. Then it was suggested that, if the matter had
been left to the jury, or if there were a new trial, it might be
possible for the appellant to convince the jury that there wasa
term to be implied from the conversation (which was given in
detail) that it was intended that the original bond should remain
in full force as against all the sureties. If it was part of the
arrangement that the original bond was so to remain in force,
then the rights would be reserved against the sureties, and there
would be nothing in the defence, because the sureties were not
discharged. If, on the other hand, that was not a term of the
agreement, then, whatever the arrangement was, it was made at
the request of the defendant, and he cannot take advantage of it
as discharging him. So that, from whatever point of view it is
regarded, the position of the defendant is hopeless. It was sug-
gested that it might be shown that one term of the agreement
was that the bank should obtain the consent of the other sureties
to the extension of time. It would be very strange indeed if

(1) 18 N.S.W. L.R. (L.), 103.
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{hat should be s0, that the bank should agree to ask for the con- H.C. or A.
gt of all the sureties to do something w‘hich they could have E?:
Jone without their consent, by merely stating t.hat they reserved pgane
{heir Tights against the sureties. On all p.omts therefore t.he THEv'ClT\'
Jefence fails, and we are not justified, after trial, when the plain- ;‘;YAIP;:E(:

it s clearly entitled, whatever the verdict, to judgment, either
{or want of evidence for the defendant, or non obstante veredicto,
i allowing the whole matter to be re-opened. If the appellant
jas any equitable defence, it is a different one altogether from
ilat which he has set up. Whether he would be allowed to set
irup in a Court of Equity is a matter with which we have no
wncern here.  If he can set it up, he may still do so; if not, it
sould be for reasons which make it equally unjust for us to allow
Jiim to set it up now.

Iwill add a few words as to the case of Rouse v. Bradford
Bunking Co. Ltd. (1), on which the Supreme Court relied for
fle proposition that an agreement to extend the limit of an
srendnaft for a specified time does not suspend the rights of the
aeditor and so discharge the sureties. That was a case of an
arendraft, but it depended entirely upon its own facts. In that
ase the overdraft was not secured by a bond. It was a simple
 wntract debt due both by the principal and surety, and the House
of Lords found as a fact, upon the terms of the agreement, that it
visnot an agreement to give time to the debtor. But it does
ut follow that no such agreement can be made in the case of an
uenliaft. We have already said that in our opinion the jury
uight have found on the evidence that there was such an agree-
uentin the present case.

'For these reasons we are of opinion that the defendant’s appeal
fills, and must, be dismissed, but, under the eircumstances, with-
01t costs,

Appeal dismaissed.

Soh:c%tm' for the appellant, W. S. Deane.
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