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HARRIS . . ; . : ; . APPELLANT;
PLAINTIFF,
AND
SYDNEY GLASS AND TILE CO. . ( .~ RESPONDENTS.
DEFENDANTS,

ON APPEAL FROM THE SUPREME COURT OF
NEW SOUTH WALES.

FBidence—A dmissibility— A ction on covenant to pay rent— Plea on equitable grounds H. C. oF A.

—Prior agreement to accept less rent — Facts alleged in plea available as a defence 1904.
at law—Plea good as @ plea of payment of balance on accounts stated—Ground =
not taken below—New trial. SYDNEY,

Landlord and tenant—Covenant to pay as rent sum equal to one-third of land tax Der.]gl;é e

—Validity—Altering incidence of tazation—Land and Income T'ax Assessment
Act 1895 (N.S.W.) (59 Vic. No. 15), sec. 63—Land Tax (Leases) Act 1902 Griffith C.J.,

Barton and

(N.8. W), (No. 115 of 1902), sec. 5 (1). O'Connor JJ.

In an action at common law to recover a balance of rent due under a
covenant in an indenture of lease, the defendants pleaded, as a plea on
equitable grounds, that prior to the execution of the lease it was agreed that
the plaintiff should allow the defendants certain deductions from the rent for
the first six months of the term ; that the defendants executed the lease upon
the faith of that agreement ; that the plaintiff in accordance with the agree-
ment allowed the defendants the deductions agreed upon ; that the defendants
paid the plaintiff the remainder of the rent due under the covenant, and the

mgl:tn%‘i’"y 90111“1'3@, agreement, or  be wholly void and inoperative so far
Ed bng' whether arrived at or as suc.h contract, agreement, or under-
o “y.txpatter of record under standing purports or is intended to
or pun yt‘ riting or by parol, having  have or might have the effect aforesaid,

porting to have or which might but without prejudice to the validity

::Liéi?neﬂaf: of removing, qualifying, of such contract, agreement or under-

ment, retsm operation of any assess- taking in any other respect or for any

orif i any yan o buion, or deduction,  other purpose. ]

of any lssy way affecting the incidence

the beneﬁteso!fmem' or tax, or displacing Sec. 5 of the Land Tax (Leases) Act

tion authorizegng exemption, or deduc- 1902 is as follows :—

any provision of t)}ll.or consequent upon 5. No contract, agreement, or coven-

fuch contract, g is Act shall (whethér ant made before or after the commence-

standing shal] |, greement, or under-  ment of this Act shall affect the
ave been or be made incidence of any tax imposed by this

tlore or after the Ppassing of this Act) Act.
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plaintiff accepted it in satisfaction and discharge of the whole of the rent gy,
under the covenant; and that the plaintiff was suing for the rent agreed to
be allowed off to the defendants, in fraud of the agreement.

At the trial letters which passed between the parties prior to the executio
of the lease were tendered in support of this plea and rejected.

Held that, whether the alleged agreement was or was not collateral to the
lease, the plea was in effect an allegation of the allowance of cross demands
between the parties upon an account stated, and payment of the balance,
and afforded substantially a good defence at common law, and that the Jetters
were admissible in evidence in support of it.

Callander v. Howard, 10 C.B., 290, followed.

The lease contained a covenant by the lessee to pay ‘“such further sums as
rent as shall represent one third of the annual sum payable . . . funm
time to time during the said term by the said lessor . . . asland tax to
the Commissioners of Taxation under the Land and Income Tax Assessment
Act 1895, or any amendment thereof in respect of the land demised.” Subse-
quently to the execution of the lease, the Land 7'ax (Leases) Act, 1902, was

passed.
Held, that the covenant was void.

Per Griffith C.J., and Barton J. :—The mtention of the parties, as disclosed
by the lease, was that the stipulation in the covenant should be in substitu-
tion for the statutory provision then in force, and for any statutory provision
that might thereafter be made in place of it, and was therefore void under the
Land and Income Assessment Act 1895, and inoperative under the Land Tux
(Lease) Act 1902 ; and furcher, that, even if the partiesintended it be cumula-
tive, it was void under the Land and Income Tax Assessment Act 1895 and that
the original quality of sterility imposed by that upon the stipulation when it
was made still attached to it.

Per O’Connor J. :—The stipulation, being a violation of the provisions of
sec. 63 of the Land and Income Assessment Act 1895 was void from its incep-
tion, and therefore, whatever the effect of the stipulation might have been, if it
had been made after the passing of the Land Tax (Leases) Act 1902, it could
not be made effectual for the purpose of making good the claim for rent
alleged to have accrued due under it after the commencement of the latter
Act.

When a party has obtained a new trial on the ground of the improper
rejection of evidence, if the evidence was relevant to the issue on which it
was tendered and the ground on which the evidence was originally rejected
Was erroneous, it is not a ground for allowing an appeal from the order grant-
ing the new trial, that the exact grounds of relevancy were not stated to the
Court.

Decision of the Supreme Court, (1904) 4 S.R., 454, affirmed.
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Wales. .
This was an action brought by the appellant against the

respondents to recover £94 1'5s. 2d.,. rent due under a lease
shereby the appellant let certain premises to the re‘spondents for
o term of years. The reddendum of the lease, which was under
sal, was as follows: Yielding and paying therefor yearly and
prery year during the said term . . . the rent or sum of
1300 sterling money by several equal payments of £75 each
on the first days of April, July, October, and January in each
year and also yielding and paying therefor yearly and every year
apon demand such further sums as rent as shall represent one-
third of the annual sum payable from time to time during the
wid term by the said lessor . . . asland tax to the Commis-
sioners of Taxation under the Land and Income Tax Assessment
Act 1895, or any amendment thereof in respect of the land
demised.”

The lessee covenanted to pay the rent or rents reserved on the
days appointed by and under the lease “without any deduction
or abatement whatsoever.”

The respondents’ fourth plea was a plea on equitable grounds,
a8 to £75 of the amount claimed, to the effect that they had
execnted the lease on the faith of an agreement made prior to
the date of the lease, by which the appellant had agreed to allow
them 50 per cent. off the rent for the first six months, and had
ictually allowed that amount and accepted the balance in full
stisfaction and discharge of the first six months’ rent.

The effect of the plea is more fully set out in the judgment
delivered by Griffith C.J.

There was also a fifth plea, as to £19 15s. 2d., the amount
thimed under the covenant to pay as rent one-third of the
amount of land tax for each year, that that portion of the redden-
dun was void under sec. 63 of the Land and Income Tax Assess-
ment Act 1895,

At the trial it appeared that the respondents, on 16th November
1901, wrote a letter to the appellant setting out the conditions on

hlf U 2 villina to accept the offer to lea.se, and stating
OL. 11
: 16
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anter alia, “our lease is to commence from 1st Janum'y, 1909,
and you agree to allow us 50 per cent. off' the vent for the firgt
six months.” The solicitor for the appellant replied to this letter,
suggesting certain modifications on other points, but not qualify-
ing this particular proposal, and stating further, « otherwise the
terms of your letter ave satisfactory.” The respondents replied
assenting to the proposed modifications, and the lease was
executed. These letters were tendered in evidence in support of
the fourth plea, and rejected, under circumstances appearing more
fully in the judgments. Darley C.J., who presided at the trial,
held that the covenant dealing with the additional vent was not
an infringement of sec. 63 of the Land and Income Taz Assess-
ment Act 1895, and directed a verdict for the plaintiff, appellant
in this appeal, for £94 13s. 2d.

The detendants, respondents in this appeal, appealed to the
Full Court, who granted a rule absolute for a new trial as to £75,
and ordered that judgment be entered for the defendants as to the
£19 15s. 2d.

The reasons for the decision appear from the judgment delivered

by Grifiith C.J.

Dr. Cullen and J. L. Campbell (with them Sheridan) for the
appellant. The letters show that the granting of the lease was
to be subject to the condition that certain payments were to be
made by the respondents, city rates and taxes, and a portion of
the land tax. If the agreement to pay the land tax was illegal,
then the promise to grant a lease was founded upon a considera-
tion partly illegal, and, if the appellant had refused to grant a
lease, and the respondents had sought to enforce the promise
against the appellant, while repudiating their promise to pay
land tax on the ground of illegality, they would have fuiled. The
alleged parol agreement therefore discloses no equity in the
respondents, and it may be that neither party could have enforced
it. The respondents are in this dilemma, either the agreementto
pay the land tax, which was the consideration for the appellants
promise to make the refund, is illegal, and therefore the promise
is unenforceable, or it is not illegal, and they cannot insist upon
the performance of the appellant’s promise without performing
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romise t0 refund the 50

ay the further rent.
Ijalmost amounts €0 fraud on the part of the respondents to

plead that the covenant to pay the further rent was illegal, wh‘ile
psisting that the appellant should carry out the promise wh{ch
¢ made in consideration of that covenant No Court of Equity
would grant an unconditional injunction under those circum-
stances.  [He referred to Joliffe v. Baker (1) and cases there
dted] Whatever the position might have been under the parol
agreement alone, that has been superseded by the lease. Under
{lat the respondents covenanted to pay rent without any deduc-
fion or abatement whatever. This is inconsistent with the alleged
prior arrangement, and therefore evidence of that agreement is
indmissible.  All transactions prior to the execution must rank
wpreliminary negotiations affecting the terms of a bargain, and,
if the contract under seal, in which the negotiations culminated, is
inconsistent with any of the terms of the parol agreement, evi-
dence of that agreement is inadmissible, unless it is on a collateral
witter: Erskine v. Adeane (2). Morgan v. Grifiith (3), which was
rdied on below, was a case of an action on a parol agreement, and
isno authority for the proposition that such an agreement can be

per cent., it will enforee the covenant to

leaded in answer to an action upon a deed.

[GrirriTe C.J. veferred to Palmer v. Johnson (4).]

Evidence of such a prior agreement may only be given if the
sbject-matter is collateral, that is, refers to something not dealt
vith in the lease, and not contradictory of it: De Lassalle v.
buildford (5) ; Leggott v. Barrett (6); Palmer v. Johnson (7).

(Grepime C.J—Would it be contradictory of the deed, if the
Eml agreement were to accept £100 for a piece of land, on condi-
2011 of executing a deed stating the consideration money to be
- £007)
| That vivould be different from this case. That is a condition

Upon which the execution depends. Here the lease fixes one sum

l . .
B LD 255 (3) (1901) 2 K. B., 215.
BILR, g g’ 120 at p. 766. (6) 15 Ch. D., 306.

BT (7) 13 Q.B.D., 351, per Brett M.R., at

A
W13QBD, 351, pp. 356, 357.
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as rent, and the verbal agreement was that £50 was to be refundeg
a new term, inconsistent with that of the lease, upon a matm’
dealt with by the lease. That is not conditional or collaterg]
because the agreements overlap. The lease was intended {,
contain all the terms of the tenancy, as agreed upon beforehang
and therefore it is the only contract of which evidence C&nbc,:
given: Angell v. Duke (1).

As to the covenant in the reddendum to pay the further rent,
the amount claimed is in respect of 2 years, one of which is
governed by the Land and Income Tax Assessment Act 1895,
the other by the Land Tax (Leases) Act 1902. There i
nothing in the covenant which contravenes sec. 63 of the Ag
of 1895. It does not alter or affect the incidence of the tag
The mere reference to the tax for the purpose of measuring the
amount of rent does not bring it within the section. The tax
qud tax, is not thereby affected in its incidence. The covenantis
altogether independent of the payment, or the Liability to pay the
tax. A landlord is entitled to get as much for rent as he can geb
his tenant to pay. The mere fact that he charges a proportionately
higher rent because he has to pay a tax, does not bring him within
the prohibition. The entire rent might be made up of rates
and taxes, but that would not alter the incidence of the tas,
because, if there were no tax, the landlord would have all the rent
in his pocket, instead of having to pay it away in taxes. [He
referred to Davies v. Fitton (2); and Colbron v. Travers (3]
In Ludlow v. Pike (4), which was relied upon by Owen J, i
the Court below, the covenant in the lease did not state that the
sum was to be paid as further rent. Channell J., was of the
opinion that the decision of Lord St. Leonards in Davies v. Fitton
(2) depended upon the fact of there having been a stipulation for
a fixed sum as further rent : hut that is not borne out by the terms
of the decree in the case. In Cooper v. Barron (5) the covenant
which was held to be an infringement, was a direct covenant t0
pay all taxes. [He referred also to Beadel v. Pitt (6).]

As to the Act of 1902, which relates to the other half of the

(1) L.R. 10 Q.B., 174, (4) (1904) 1 K.B., 531.

(2)2 Dr. & War., 225, (5) 20 N.S.W. L.R., (L.), 175.
2_;3) 12C.B. N.S.,181; 31 L.J., C.P., (6) 11 L.T. N.S., 592.
.
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further rent, there is n renc ' '
duls only with certain leases, which include that in question,
ad sec. 5 provides generally that no contract agreement or coven-
anf shall affect the incidence of any tax imposed by the Act. An
smngement by which the landlord is re-imbursed cannot be said

- yaffect the incidence of the tax.

Jise K.C. and Rolin for the respondents.  The consideration
noving from the respondents in the parol agreement was the
secution of the lease in the terms of the letters. Even if it
doold turn out that one of the covenants in the lease is
{legal or void, that does not affect their right to get the

Jenefit which was promised to them on condition that they
secuted the lease in the terms proposed to them, now that they
lave fulfilled that condition. It is for the jury to say what was
the effect of that contract. The agreement to give a rebate was
a inducement to execute the lease. That agreement has been
secated.  The allowance of 50 per cent. was actually made off
the rent for the first six months. That is alleged in the plea.
The fact that it is pleaded on equitable grounds does not prevent
e respondents from setting up any legal defence that it may
dilose. It is not a plea of payment, but of an executed agree-
uent. The appellant is not entitled now to re-open the matter,
ad sue for money which has actually been allowed on account.

The agreement was collateral to the lease. By executing the
lase the respondents became entitled to sue upon the agreement,
ad,if they had paid the full rent, could have recovered back
falf, There is nothing contradictory of the terms of the lease.
Ithe respondents had not paid the rent, or been allowed the
Hiate, they would have had no answer to an action on the cove-
'mt to pay rent, except by way of set-off. There would be an
idependent debt from the appellant to the respondents, which
Would‘not have been recoverable against an assignee of the
“emsion. The promise was by the lessor personally, and the
bsees would have been liable for the full rent to the assignee of

t .
hememon, and would have had to sue the lessor afterwards
for the half rent,

Evidence may always be given of a promise
tade for the purp . e -

ose of inducing a lessee to execute a lease:
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Morgan v. Grifith (1); Erskine v. Adeane (2); Martiy y
Spicer (3). On the same principle evidence can be given, iy g
action on a bill of sale, that a parol agreement had been mags
between the parties that the bill of sale was not to be availabje
until certain other securities had been realised: Heselting y,
Simmons (4). It is inequitable to entforce a bond, when thereis
an agreement that it should not be enforced until the happening
of a particular event: Major v. Major (5). In a sale of land by
auction, after conveyance (without any eovenants), the purchase
is entitled under the conditions of sale, to compensation for a
error in the particulars of sale on the ground that the prior
agreement was independent of, and not superseded by, the deed of
conveyance: Palmer v. Johnson (6). The whole of the ante
cedent course of conduct must be looked at; it is a presumption
only that the written agreement, as finally drawn up, contains
the whole of the terms: Gillespie Bros. & Co. v. Cheney, Egyur
& Co. (7).

Any agreement to pay a portion of an amount which another
is liable to pay, alters the burden of the liability. In the caseol
a tax, it alters the incidence of the tax. The test is whether &
amatter of fact, the effect of the covenant is to wholly or partially
indemnify the landlord against the payment of the tax. The
covenant in this case amounts to that. The fact that the words
“as rent” are used, and that the covenant is placed in the redden-
dum, cannot affect the nature of the covenant. Sec. 12 directs
that the whole tax shall be paid in the first instance by the Jand-
lord, and that he may then recover contribution in certain
specified proportions. Therefore any arrangement which has in
fact altered, or might have the effect of altering, those propoﬂﬁml3
affects the incidence of the tax and is forbidden by sec. 63. The
intention of the parties has nothing to do with the matter; it isa
question of fact in each case whether the effect of the agreement
is to alter the incidence. The covenant here passes on a part of
the liability of the landlord to the lessees, i.e., they pay a greater

(1) L.R. 6 Ex. 70. 4) (1892) 2 Q.B., 547.
(2) L.R. 8 Ch., 756. Ea; (1 Dr.). I(S’;.
{3)34Ch. D., 1. (6) 13 Q.B.D., 351.

(7) (1896) 2 Q.B., 59.
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propartion of the tax than they would pay as contribution
under the Act.

[GRIFFITH (.J—The landlord must bear his share of the burden,
and must nob make any contract with his tenant inorder to alleviate
it] _

The Act cannot be intended only to prevent direct evasion of
the burden ; the terms used show that it is the ultimate result or
tendency that is to be looked at. The effect of the covenant in
this case is the same as that dealt with in Cooper v. Barron (1).
Colbron v. Travers (2) dealt with a contract of indemnity, which
was held void under the Acts relating to the tax in question.
Under our Act every agreement &c. having the tendency to
indemnify is prohibited. Ludlow v. Pike (3), is in point, the
anly difference being that, in that case, the whole amount of the
tax was provided for, instead of one third as here.

Dr. Cullen in reply. As to the claim for £75, the evidence
was tendered to prove a contract of a preliminary nature, which
had been superseded by the deed, and was therefore inadmissible:
Greswolde-Williams v. Barneby (4). The letters could not be
used to prove an accord and satisfaction, because they only
represent the alleged contract out of which the original obligation
arose. The plea was bad as a plea of payment because that cannot
be proved by evidence of payment of a less sum than due.

No evidence was excluded that would have proved accord and
stisfaction. Receipts were put in to prove that, but the letters
wuld only prove the antecedent obligation.

Cur. adv. vult.

GRFFITH C.J.  This is an appeal from a decision of the
Slfp.reme Court of New South Wales making absolute an order
81 to enter judgment for the defendants as to £19 15s. 2d., and
for a new trial as to £75, the residue of the plaintiff’s claim.

The questions raised as to the two amounts are entirely different.
The action was brought on a covenant in a lease of land demised
by the plaintiff to the defendants for a term of fifty years, from

W20NSW. LR, (L), 175
. LR, (L), 175. (3) (1904) 1 K.B., 531.
) RCB.N.S, 1815 31 L., C.P., (4; 17 T.L.R., 110.
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Ist January, 1902, at a rental of £300 a year, together wity
“such further sums as rent as shall represent one-third of the
annual sum payable from time to time during the said term by
the said lessor . . as land tax to the Commissioners of Taxg-
tion under the Land and Income Tax Assessment Act 1895,
or any amendment thereof in respect of the land demised.” The
action was brought to recover two years’ additional rent under
the words I have just read, and also £75, being half the first year’s
rent of £150. The question with regard to the £75 arose upon
the defendants’ fourth plea, pleaded upon equitable grounds.
That plea was to the following eftect :—As to £75 part of the rent
claimed by the plaintiff, that before they executed the deed it was
agreed between the plaintiff and the defendants that the plaintiff
should allow the defendants 50 per cent. off the rent for the first
six months of the term of the lease, and that the defendants
executed the said deed upon the faith of the said agreement, and
not otherwise, and that the plaintiff duly, and in accordance with
the terms of the said agreement, allowed the defendants 50 per
cent. off the rent so covenanted to be paid, and reserved by and in
the said deed, for the first six months of the said term, and that
the defendants duly paid the remainder of the said rent due
under the said covenant, and the plaintiff accepted the same in
satisfaction and discharge of the whole of the said rent, and that
the plaintiff is now suing for the said rent as agreed to be allowed
off to the defendants, being the said £75, in fraud of the agree-
ment. At the trial, before the learned Chief Justice, certain letters
were tendered in evidence to prove the allegations contained in
that plea, but he rejected the evidence, holdin g that it was intended
to qualify an agreement under seal, and was therefore nadmissible.
With respect to the claim for extra rent, amounting to one-third of
the amount payable as land tax, the learned Chief Justice directed
the jury to find a verdict for the plaintiff. On appeal to the
Full Court, Owen J. and . B. Simpson J. were of the opinion
that the evidence tendered in support of the plea as to the £75
was admissible, on the ground that it did not tend to qualify the
terms of the agreement under seal, but was evidence of a colla-
teral agreement, which came clearly under the authorities.
Pring J. was of the contrary opinion. But all the learned
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were of the opinion that the amount claimed as extra H.C.or A

Tudges 1904.
et could not be recovered, and that as to that there must
je verdict for the defendant?. The refst.llt of the appea.l W88, | Hisati
e majority of the Court being of.opmlon .that the evidence ¢ * =
i to the £75 was admissible, that it was directed that there %LAss A%
ILE .
jould be a new trial as to that sum, and that as to the £19 15s. #
: Griffith 0.9,

3], extra rent a verdict should be entered for the defendants.
Now, there is 1o doubt about the general rule as to the inadmis-
dlility of written evidence or oral evidence of statements by
fhe parties to qualify the terms of a deed. It is stated very
dearly by James LJ., in Leggott v. Barrett (1). He says:
] think it is very important, according to my view of the
oy of contracts, both at Common Law and in Equity, that if
jrties have made an executory contract which is to be carried
by a deed afterwards executed, the real completed contract
letween the parties is to be found in the deed, and that you have
woright whatever to look at the contract, although it is recited
i the deed, except for the purpose of construing the deed
il You have no right to look at the contract either for
the purpose of enlarging or diminishing or modifying the con-
fract which is to be found in the deed itself.” That doctrine was
wt disputed, but reliance was placed by a majority of the Court
upon a series of cases, beginning with Morgan v. Griffith (2) and
ading with De Lassalle v. Guildford (3). The latter was a case
ifalease, which had been duly executed. The lessee alleged that
thelandlord had verbally represented to him that the drains were
ngood order, which, it was contended, was a collateral agreement
istothe condition of the premises,upon the faith of which the lessee
axecnted the lease. The Court held that the agreement might be
oved, but apparently on the ground that the alleged agreement
ffasawarranty. The words of A. L. Smith MR., are (4):—
Then W}.ly isnot the warranty collateral to anything which is to
:Zfi::]:itm the lea%se ? .T he present contract or warranty by the
: was entirely independent of what was to happen dur-
; l:fyﬂ;;‘:::eznii. It was what induced the tenancy, and it in no

e terms of the tenancy during the three years,

(115 Ch,
BLR G gﬁ"%ﬂt p- 309, (3) (1901) 2 K.B., 215.

(4) (1901) 2 K.B., 215, at p. 222.
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which was all the lease dealt with. The warranty in ng ygy
contradicts the lease, and without the warranty the lease neve.r
would have been executed.” Then he refers to other cases, an(
points out that in one of them, Angell v. Dule (1), the Cou
held that oral evidence of an agreement that additional furniture
should be provided by a lessor was not admissible, because if
not collateral, but referred to a matter that was dealt with in the
lease itself. The foundation of his judgment was that the agree-
ment alleged was upon a subject not dealt with by the lease itself
The agreement as to the £75 does in one sense tend to qualify the
terms of the lease, in that the result will be that, instead of £300
a year (which is the amount reserved by the lease) being paid all
through the term, rent will be paid at the rate of only £150 per
annum for the first six months. In another sense it might be
held that it was collateral, that as an inducement to enter into the
lease, the lessor agreed to make the lessee a refund of half the fist
six months’ rent, after it was paid. The point is one of great
difficulty, but, in the view which we take of the case, it 1s not
necessary to decide whether this objection is valid or not,
Because, although the plea is called an equitable one, it may
allege facts which would afford a good defence to that partof
the claim to which it is pleaded, and the defendants were
entitled to take advantage of it in any sense in which it
can be read. It is not merely a plea setting up the making
of the agreement, and alleging that the plaintiff is suing in breach
of it, but it also alleges that the agreement was performed, that
there had been a balance struck, and payment of that balance
It will be convenient first to consider the plea as if it set up an
agreement, having nothing to do with the lease but relating to
entirely extrinsic matter, by which the plaintiff’ had agreed to
pay the defendants £7 5, or to allow it to them on a settlement of
accounts. From that point of view the plea would operate asa
plea of payment, or perhaps of accord and satisfaction. For that
proposition the case of Cullunder v. Howard (2) is clearly an
authority. The plea there was that, « after the accruing of the
causes of action, &c., and before the commencement of the suif,
&e., the defendant and the plaintiff accounted together, and an

(1) L.R. 10 Q.B., 174.

(2) 10 C.B., 290.
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account Was then sta
qid causes of action, and
o that accounting

o be, and then wa .
plaintif} which sum of money the defendant then, in considera-

tion of the premises, promised the plaintiff to pay him on request
and that thereupon the defendant afterwards, and before the com-
pencement of this suit, &c., paid to the plaintiff, &e., the sum of
£0 in full satisfaction and discharge of such last mentioned sum.”

certain other claims, &ec., and
the sum of £50 was then found
s, due and owing from the defendant to the

Ty this plea there was a special demurrer, and a joinder in
demurrer.  The Court in giving judgment for the defendant,
¢ld that he was entitled to rely on the plea as an informal plea of
payment, and stated the doctrine governing the matter. Wilde
(J said (1): “If the plea in this case amounts to an allega-
tion of the allowance of cross demands upon an account stated,
and payment of the balance, there seems to be no doubt but that
it sets up substantially a good defence to the action. This appears
tohave been established, and the reason of the doctrine expounded,
ata very early period. Thus in Coke upon Littleton, 213a, it is
sid:i— If the obligor or feoffor be bound by condition to pay one
Jundred marks at a certain day, and at the day the parties do
account together, and for that the feoffee or obligee did owe £20
othe obligor or feoffor, that sum is allowed, and the residue of
the hundred marks paid, this is a good satisfaction; and yet the
£20 was a chose-in-action. and no payment was made thereof, but
by way of retainer or discharge’ The authority cited for this
Jassage, is a case to that effect in the Year Book, 11 Rie. 2" That
pasage has been cited and followed in later cases. Indeed it
appears to be only common sense. When there bave been mutual
.dmlings between parties, and a balance has been struck and settled,
itwould be a very strange thing if either party were to be allowed
sbsequently to re-open the matter. In the supposed case, the agree-
mfént being clearly a good agreement, and having nothing to do
‘flth Fhe lease subsequently executed, evidence may, of course, be
g:ven n proof of it. That is, assuming the contract to be a good one.
Now, suppose that the contract was bad, as for instance under the
Statute of Frauds : yet the parties, having dealt with one another

(1) 10 C.B. 290, at p. 296.
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a balance on that basis, neither party could come afterwards and Tip
the matter up again. The admitted debt having been satisfied,
the validity of the contract under which it was paid is not
material, when the whole matter has been settled on the basis
that the contract was a good one which imposed an obligation on
the parties, whether perfect or imperfect. The circumstance that
the invalidity of the alleged contract depends upon its contra-
dicting a deed, whether the deed sued on or another, cannot make
a difference in principle. The plea in this case, whether the
alleged agreement was valid or invalid, sets up such a defence,
and is in effect a plea of payment. Therefore, if it is proved, the
action fails.

It is not necessary to refer in detail to the documents tendered
in evidence on this point. It is sufficient to say that they afford
ample evidence for a jury that such an agreement was made, and
that a settlement upon the basis of the agreement took place.
From that point of view the evidence tendered was admissible,
and a new trial should be granted.

It was contended that, if the evidence was tendered on an
erroneous ground, we should refuse to grant a new trial. But
the position is this: the defendants have obtained an order for a
new trial on the ground that certain evidence was rejected which
was admissible. I express no opinion whether the alleged agree-
ment was valid or invalid: in either case the evidence was
admissible, as tending to prove the plea. The snbstantial ground
on which it was tendered was that it tended to prove the plea
The substantial ground of rejection was that the plea was a bad
one, i.e., that the alleged agreement, although executed, afforded
no defence to the action. The ground on which the evidence was
tendered was therefore right, and it was the objection which was
illfounded. 'We do not think that the mere rejection of evidence
on an erroneous ground prejudices the right of the party who
tenders it to a new trial. So far as the £75 is concerned, the
appeal therefore fails. In this judgment we all concur.

Passing to the second question, I will read a judgment, in which
my brother Barton and myself concur.

The second question raised on the appeal divides itself into two
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. (1) The effect of the stipulation under the Land and H. C.or A.
e Act 1895, and (2) its effect under ti e
Tncome Taz Assessment g ) 2 : = ——
[and Loz (Leases) Act, 1902. Bt
The lease under consideration is for a term of fifty years at the i
fixed rent of £300 per annum payable quarterly. The reddendum (}FAss =
on—“And also yielding and paying therefor yearly and s,
i Griffith C.J.

gyery year upon demand . . . such further sum as rent as.; shall
represent one-third part of the annua'l sum payable from time to
time during the said term by the said lessor as land tax to the
(ommissioners of Taxation under the Land and Income Tax
Assessment Act 1895 or any amendment thereof in respect of
the land hereby demised.”

See. 63 of the Land and Income Tux Assessment Act 1895
provides that any contract or agreement, however made, which,
ifvalid,mighthave the effect of in any wayaffecting the incidence of
{he land tax shall be wholly void, so far as it is intended to or might
have that effect. The land tax under that Act is payable in the
first instance by the owner, buv the person who has paid the tax
may, under sec. 13, recover by way of contribution from any
other person who has an interest in the land a sum to be ascer-
fained according to rules prescribed by that section. It has
ilvays, we are told, been taken that this section applies as
between landlord and tenant, and we see no reason to doubt the
wrrectness of that construction. It is common ground that the
“incidence ” of the tax referred to in sec. 63 means the distri-
hution. of the total burden of the tax as between the person who
pays and the person from whom he is entitled to claim contribu-
fion, The test, then, of the validity of a contract or agreement
under sec. 63 is whether, if valid, it does or might affect the
proportions of their contributions. If so, it is invalid ; if not, it is
10t obnoxious to the provisions of that section.

The lease in question must be construed as at the time of its
te, and with reference to the then existing law, which the
Jarties must be taken to have known ; and the alteration in the
law made by the Act of 1902 cannot affect this construction. We
igeee with Pring J. that little, if any, light is thrown on the case
Iby the English and Irish decisions. If the effect of the stipulation
I Question is to substitute for the distribution of the burden
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preseribed by the Statute another and different distribution,a;e_,
if the provision is substitutional for, and not cumulative upon, the
statutory provisions, it clearly would, if valid, affect the ncidenge
of the tax, and is consequently invalid. If, on the other hand,
the provision is merely cumulative upon the statutory provision
for contribution, it may not have that effect. What then was the
intention of the parties, as ascertained from their language? We
think that tor the purpose of construction the language of the
contract must be regarded irrespective of the provisions of any
Statute declaring certain contracts void. We must first ascertain
what it is to which the parties have agreed, and then inquire
whether that agreement is or is not valid, having regard to the
express provisions of the law. Leaving, then, the provisions of
sec. 63 out of consideration for a moment, i.c., assuming that the
incidence of the land tax may be altered by contract, does this
stipulation, fairly construed, alter it ?

It is contended for the defendants that, upon the true construce-
tion of the lease, the intention was that the payment of a sum
under the name of rent, equal to one-third of the land tax for the
time being, was to be in lieu of and to supersede the tenants’
obligation to contribute the proportion prescribed by sec. 12 of
the Act. In favour of this view it is said, applying the doctrine
expressum fucit cessare tacitwm, that it would be a strange con-
struction to hold that, when the law adds to a lease a tacit or
implied provision that the tenant shall pay the owner or lessoras
his contribution to the land tax a proportion of the tax prescribed
by Statute, an express stipulation that he shall pay the same
person a fixed contribution equal to one-third of the tax is
intended to be cumulative. .

So far, apart from the provision of the Act. If, however, that
provision is called in aid of the construction, it is clear that, if
the proportion payable by the tenant under the stipulation in the
lease were less than the statutory contribution, the tenant could
not set up the stipulation in the lease as an answer to his statu-
tory liability. Why ? Because the stipulation so construed
would under sec. 63 be invalid. Why then, if the tenant cannob
take advantage of the stipulation in diminution of the statutory
contribution, should the owner be entitled to take advantage of it
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ent of that contribution ? There would be no mutuality H.C. or A.
in increm

i construetion. iy 2 i

m[dn' suid, however that, if the stipulation is construed as
18 B4 4 P . i
dlative upon the statutory provision, there is no alteration in

!

J¢ incidence of the tax qud tax, but merely an addition to the
ihe

ant qud rent irrespective of that incidence. We proceed to con-
dler this argument.

[tis contended that there is no reason why an owner of land
Jould not agree to let it gratuitously, 7.e., on the terms that the
wuant shall indemnify him against taxation in respect of it. In
adha case, it s said, if the rent were fixed at a sum equal to the
jud tax, which is itself under the Acts proportionate to the
uimproved value, the result would be the same as if the rent
soe fised at a per centage of that value, and under such a lease
{le tenant would still be bound to pay, in addition, his statutory
jmportion of the land tax by way of contribution, since any
yeement to the contrary would be inoperative. In the supposed
as, if the stipulation were construed as cumulative, full scope
would, it is said, be given to the Act, and the incidence of the tax
yould not be affected. It is true that in the supposed case this
wunstruction would not be in accordance with the intention of the
jurties, which was that the landlord should be merely indemnified.
But this, it 1s said, is immaterial. But, if the law declares that
lle fenant cannot merely effectively indemnify the owner against
e land tax, an agreement that he shall do so cannot have the
diet intended by the parties. And, if it cannot have that effect
low ean the Court mould it so as to give it an effect admittedly
utintended by them ? The function of the Court is to interpret,
ud ot to make contracts. The circumstance that the tenant
inees to contribute a third instead of the whole is of course not
witerial. This argument therefore fails.

Agin, if the rate of land tax were fixed and permanent, or if
lle ent reserved were a sum equal to the land tax payable at the
thte of the lease, the stipulation would, in either case, amount to
1more than fixing the rent by reference to a known sum. Nor,
Iltllollgh the land tax varies in proportion to the value, would
'hm?b”“y objection to making the rent vary in the same pro-
Jtion.  But the vate of land tax is not fixed or permanent.
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The Act of 1895 did not itself impose a tax. The tax Was to b
declaved by Parliament from time to time. The provisions of s
63 must be read in view of the probable coutingency that it might
vary, a contingency which must have been in the minds of the
legislature, as it evidently was in the minds of the parties in thy
present case. And the legislature must, therefore, be taken tg
have meant that the parties should not be able to provide by
agreement that one of them should escape an additional burdey
which might be cast upon him by a future increase of the fay
To take a concrete case :—Assume that the tenant’s contributio
to the tax as ascertained under the Act is—say—one fourth. §;
long as the total amount of the land tax, which I will assumeis
£30, does not vary, the tenant’s contribution remains at £7 10s,and
the incidence of this burden is not altered by a covenant to pay

an additional rent bearing a fixed proportion to the fixed sum of
£30, which, in the case of a stipulation such as that in the present
case, will be £10. His total contribution will be £17 10s. of the
£30, or 35-sixtieths. Suppose then that the land tax is doubled,
and becomes £60. Under the provisions of the Act the tenant
contribution, which is still one-fourth, becomes £15, and the land-
lord must pay the other £45. But if the rent were to vary in
accordance with the stipulation now in question, the burden of
the tenant under that stipulation would be doubled, becoming
£20, instead of £10, in addition to the £15, so relieving the landlord
of the incidence of the tax to that extent. It is true that this
arithmetical proportion of his contribution to the whole amount
of the tax would be the same as before, 35-sixtieths, but in effect
the incidence of the land tax upon the landlord as prescribed by
law will have been altered in his favour to the extent of the £10.
The result of the stipulation for additional rent, read as cumu-
lative upon, and not substitutional for, that provided by the Act,
would therefore be to effect an alteration in the proportional
contribution of the tenant, as at the date of the lease. Thisis
plainly an alteration of the incidence of the tax, and as such
falls within the prohibition. It follows that the stipulation relied
upon, whether construed as substitutional or cumulative, Was
when made, void, inasmuch as it might have had the effect of



s OF AUSTRALIA. 245
9.

-+ that incidence. This is sufficient to dispose of the claim H. C. or A.
Il'/z:;‘:egextm rent for the year 1902. -13?1
furwepw to the effect of the stipulation under the Act of 1.?02. s

4 of that Act imposes upon land leased for more th.an thirty Swﬁkn

a fixed tax of one penny in the pound of the unimproved “'{7:,5? '

o ner and the lessees of the land. The ——
ﬂlue,tobepald by the owner and the lessees o e lan e e

(ummissioners are required to adjust the tax fairly and equitably
jiveen the owners and lessees according to their respective
aterests in the Jand as unimproved, and their adjustment is
fl. This fixed tax is, by sec. 3, to be in lieu of the land tax

afer the Act of 1895. Sec. 5 provides that: “No contract,

ment or covenant made before or after the commencement
o this Act shall affect the incidence of any tax imposed by this
At The stipulation now in question cannot therefore, however
wstrued, affect the obligation of the tenant to pay the contribu-
fion s adjusted by the Commissioners. But, since the lease must
I nstrued as of the time when it was made, and seeing that
flestipulation in question was then void, how can it be rehabili-
uel! It is true that sec. 63 of the Act of 1895 only invalidated
gitracts so far as they were intended to or might affect the
iidence of the tax under that Act. But we do not know
stany principle of construction under which a stipulation which,
Iy reason of positive law is void when it is made, can be brought
o effective operation merely by a subsequent change in the law
uder which such a stipulation would not be void if made after the
tange was effected.

(nthe whole matter we are of opinion that the intention of
e parties, as diselosed by the lease, was that the stipulation in
fistion should be in substitution for, and not cumulative upon,
lestatutory provision then in force, and any statutory provision
‘h.t might thereafter be made in place of it, and was therefore
il wder the one Act and inoperative under the other; and
fm}.lel', that, even if this was not the intention, the original
Wllty of sterility, imposed by the law of 1895 upon the stipula-
I when it wag made, still attaches to it. We think, therefore,
lathe claim for the increased rent for 1903 also fails.

OCowxor J. T agree with the Chief Justice that the judgment

VOL. 11, -
17
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of the Supreme Court in respect to the admissibility of the gy
dence should be upheld on the grounds stated by him, Upn
that part of the case I wish to add nothing to what he hgs said,
I shall address myself solely to the ground of appeal whicl deay
with the validity of the respondent company’s covenant to -

HIGH COURT

rent such further sum as shall represent in each year one-third of
the amount payable as land tax by the appellant to the Comys.
sioners of Taxation. In regard to the amount claimed by the
appellant as payable in 1902, sec. 63 of the Land and Income
Tax Assessment Act 1895 must be considered. The amopt
claimed as payable in 1903 is governed by the Land lax (Leases)
Aet 1902.  These periods must therefore be taken separately
The English and Irish cases cited to us are of little assistance iy
this controversy because the decision in each case turned on the
words of the Statute then under consideration, and in noned

them was the Statute as searching in its terms as sec. 63 of the
Land and Income Tax Assessment Act 1895. That seetion
aims directly at every contract agreement or understanding which
has or purports to have, or which might have, the effect of in any
way affecting the incidence of any tax payable under the Ad.
The “incidence ” of the tax must mean the burden of the tax
both as regards the person upon whom it falls in the first instance,
the contribution which he is authorized to obtain from others, and
the proportion in which the burden of the tax falls upon the original
taxpayer and upon the contributor. One illustration will be suf
cient to show that“ incidence ” of the tax cannot be restricted tothe
narrow meaning of “payment of the tax directly to the Commis
sioners.” A direct guarantee by a tenant to repay the Jandlord the
amount of tax paid by him to the Commissioners as provided by the
Act would certainly not affect the incidence of the tax in thatnar-
row sense, because the landlord would in that case still remain the
taxpayer; yet no one could say that such an agreement would
not be contrary to law if the section is to have any practical
operation. Effect can be given to the words of the enactmentin
such a case as this only by holding that any agreement, however
disguised, will affect the incidence of the tax if it in fact has the
effect of altering the ratio in which the Statute has directed that
the burden of the tax shall be borne by the landlord and the
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bt respectively, Let us now turn to the covenant. It was H.C. or A.

uged by Dr. Cullen that in this covenant the amount in question
yas payable as rent, that the land ta{( \\as used onl.y as a meagure
of amount, and that such a method‘ of thng rent did not }nfrmge
gheprovisions of the Act. But the form of the reddendum is rather
against the suggestion that the. amount of lz.md tax was named
anly s ameasure of rent. Taking the material words the passage
sads as follows :—< Yielding and paying therefor yearly
during the said term . .. unto the lessor . . . the rent
o sum of £300 by equal quarterly payments of £75 each on the
fist days of 7 (mentioning the four quarter days) “ in each
year.” Then follows this provision: “And also yielding and
paying therefor yearly and every year upon demand such further
sum as rent as shall represent one-third of the annual sum pay-
able from time to time during the said term by the said lessor
her heirs, &e., as land tax to the Commissioners of Taxation under
the Lund and Income Tax Assessment Act 1895 or any
amendment thereof in respect of the land hereby demised.” There
isa marked difference between the provisions for payment of this
additional sum and for payment of the rent reserved in the
aulier part of the reddendum. Although the sum to be paid is
deseribed as rvent, the promise to pay in effect differs in mno
way from a divect guarantee to repay the landlord every year
one-third of the land tax payable by him. But, whatever the
mtention of the parties may have been, the Act prohibits any
igieement which has or might have the effect of in any way
ifecting the incidence of the tax. Now, what is the effect of this
dgreement /It compels the tenant every year to pay a fixed
poportion of the land tax to the landlord. Describing the pay-
lent as rent cannot alter the effect of the payment. Sec. 12,
which regulates the tenant’s contribution, enacts that the tenant’s
wl}tribution each year shall bear the same proportion to the tax
puid by the landlord as the value of the tenant’s interest bears to
the V&.lue of the landlord’s estate ; the tenant’s contribution thus
::T}ig Smt‘;ller each yeaf- of the term. How can it be said
e tenmi’te:r Y payment of a fixed proportion of the land tax by
0 the landlord every year of the term has not the

effect of . o, .
ect of ulteung the incidence of the proportion in which sec. 12
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has directed that the burden of the tax is to be borne by the tenant
and the landlord respectively ? Whether the payment under the
covenant is to be in substitution for the statutory contribution, o,
as Dr. Cullen has contended, in addition to the statutory contriby-
tion is immaterial. In either case the tenant will in effect bear the
burden of a proportion of the tax different from that which the
Statute has directed he shall bear. I may add that I entirely
concur in the reasoning by which my learned brother the Chief
Justice has arrived at the same conclusion. Under the circum-
stances it is in my opinion plain that this agreement has, to use
the words of the Statute, “the effect of affecting the incidence of the
tax ” and that therefore it is void within the meaning of sec. 63,
The appellant is therefore not entitled to recover the amount
claimed in respect of 1902.

Coming now to the amount sued for as payable in 1903, we
must consider the terms of the Land Taxr (Leases) Act 1902
This Act applies only to leases where the term is not less than
thirty years. In regard to these leases it takes the place of the
Land and Income Tax Assessment Act 1895. From the
beginning of 1903 the land tax in respect of such leases is raised
and made payable by this special Act alone. By sec. 4 landlord
and tenant are both made taxpayers, but in such proportions as
may be equitably adjusted by the Commissioners of Taxation in
proportion to the value of their respective intevests. Sec. 5 enacts
that the incidence of the tax so provided for shall not be affected
by any agreement. It does not make void any agreement affect-
ing the incidence of the tax as sec. 63 of the earlier Act does in
regard to agreements contrary to the Act of 1895; it merely
declares that the agreement shall not affect the incidence of
the tax. If the agreement now under consideration had been
mwade after the passing of this Act it would not be void. It
could not relieve the tenant from the obligation to pay his
proportion of the tax to the Commissioners, but he would be just
as liable under it to repay to the landlord the agreed proportion
of the tax as he would be to perform any other agreement. The
agreement however was made, as we know, before the passing of
the Act of 1902, and became, for certain purposes, void on its
execution. The question now arises, how can the landlord
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scover from the tenant the oue-third. proportion of the landlord’s
ent under this Act by virtue of an agreement made at a
ime when the rights of the parties were 1'egula'ted.by the Act of
1895, and which, as I have pointed out, was void in so far as it
siolated the Provision of that Act ? For the purpose of answering
this question it becomes necessary to look again at sec. 63 of the
Actof 1895. It will be observed that that section does not make
wid the whole agreement contravening its provisions. It uses
fhe expression shall be wholly void and inoperative
« far as such agreement . . . might have the effect afore-
qid” that is the “effect of in any way affecting the incidence of
the tax.” The section then goes on, “without prejudice to the
validity of such agreement in any other respect or for any other
purpose.” The only reasonable interpretation of those words is,
in my opinion, this—that such part of the agreement as has the
offect of affecting the incidence of the tax becomes wholly void.
This interpretation is not only reasonable but in accordance with
adinary grammatical construction. Any other reading of the
section leads to the absurdity, pointed out by the Chief Justice, of
an agreement void and dead under the existing law, but capable of
aining new life and validity from some future alteration of the
law, which will render lawful that which was unlawful. Having
regard to the object of the legislature apparent on the face of sec.
3, the Court is bound to avoid an interpretation leading to such an
absurd consequence, if any other interpretation is grammatically
possible.  Taking the view of sec. 63 that I have explained, T am
of opinion that the part of the agreement which violated the pro-
visions of that section was void from its inception, and never had
any validity for any purpose, and therefore cannot now be made
dfiectual for the purpose of making good the appellant’s claim
n respect of the amount alleged to be due in 1903. For these
teasons I coneur with my learned brothers in holding that the
Jortion of the covenant in question is void in respect of the
appellant’s elaim for hoth 1902 and 1903, and that the decision of
the Supreme Court on this part of the case must be upheld.

Appeal dismissed with costs.

Solicitor, for appellant, M. J. Harris.

Solicitors, for respondents, Sly & Russell.
C. A W.
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