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admitted facts, it is, of course, still open to the defendants to 
shoAV such a state of facts as Avill exclude the implication. 

For these reasons Ave think that the appeal should be allowed, 
and the demurrer over-ruled, Avith such costs as Avould have been 
payable if it had been over-ruled Avith costs in the first instance. 
The cause must be remitted to the Supreme Court to do what is 
right in execution of this judgment. The respondents must 
pay the costs of the appeal. 

Ajopeal allowed. Demurrer over-ruled, 
with such costs as would have been 
payable if it had been over-ruled^ with 
costs in the first instance. Cause 
remitted to the Supreme Court to do 
ivhat is right in execution of this 
judgment. Respondents to p'ly the 
costs of the appeal. 

Attorney for appellant, A. H. Delohery. 
Attorneys for respondents, Perkins & Fosbery. 
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Commotiii-ealth Electoral Act—Amendment of Petition—Crosses on ballot-papjer— 

Irregularities—Ecidence—Nein case sought to lie made at Iieariny. 
A new fact relied on to invalidate an election will not be allowed to be set 

up by amendment of the petition after the time allo-sved by law for pre,senting 
a petition. 

The reqiiisite.s of the cross prescribed by the Commonirealth Electoral Act to 
be put upon the ballot-papers considered. 

A petit ioner will be kept strictly to the ea^se made Vjy the petition. 
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At an election for the House of Representatives for the electoral H- C- OF A. 
Division of Deni-son, in the State of Tasmania, held on 16th Dec , 
1903, there were three candidates. Sir Philip Fysh, Norman CAMERON 

Cameron, and AndreAv Kirk ; the first-named was declared by the 
Returning Officer to have been dulj- elected, the voting being, for 
Sir Philip Fysh 3,662 votes, for Cameron 3,030 votes. Cameron 
thereupon filed a petition praying {inter alia) tha t the respondent 
Fysh be declared not to have been duly elected, and that the 
petitioner be declared to have been duly elected. 

The petition, as originally framed, alleged numerous off'ences 
by the respondent, or his agents, against the provisions of the 
Electortd Act, together Avith several irregularities in the conduct 
of the election. A recount Avas also claimed. 

By order, dated the 29th March, 1904, it Avas by consent 
ordered by Griffith., CJ , , in Chambers, tha t the portions of the 
petition wliich charged the respondent and his agents Avith off'ences 
against the Electoral Act be struck out. 

Lodge, for the petitioner. On the petition as it noAV stands, the 
points open to the petitioner, apart from those arising upon the 
ballot-papers themselves, are:—(1) That electors Avbose names 
were on the roll Avere refused permission to vote : (2) Tha t some 
of the polling places Avere not open during the Avhole of the time 
fi.ved for the election : (3) That certain persons on the State roll 
were refused the r ight to vo te : (4) That there Avas undue 
influence as to voting at the New Town Charitable Insti tution, 

[GKIFI-TTH, C , J , — I t appears that 255 ballot-papers Avere rejected 
as informal. I propose first to examine these papers and consider 
the alleged informalities for Avhich they Avere rejected.] 

Clarke (Avith him S. S. Dobson), for the respondent. Notice has 
been received from the petitioner tha t he does not noAV claim the 
seat. 

[GRIFFITH, C.J.—That maj ' be so, but it is absolutel}- necessary 
to examine these ballot papers. I t may appear upon examination 
that the result of the election is not aft'ected ; on the other hand, 
it may appear that the respondent Avas not duly elected,] 

[The result of this scrutiny was tha t 38 additional votes were 
'diowed to the petitioner, and 37 to the respondent, while one vote 
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H. C. or A. was reserved for further consideration. During the course of the 
1904. proceedings His Honor laid doAvn the folloAving principles.] 

CAMERON 
V. 

F Y S H . 
GRIFFITH, C.J. In order to make a vote valid there must be 

something in the nature of a cross opposite a candidate's name. 
A cross opposite the name of one candidate and a line opposite 
the name of another create an ambiguity, and such a A'ote ought 
not to be counted. A number of votes appear to have been 
rejected because a black pencil had been used instead of a blue 
one, but I think that is not a sufficient ground for disalloAving 
them. On one ballot-paper a cross has been put opposite the 
name of each of the three candidates, and tAvo of such crosses 
have been carefully obliterated. That is, I think, a good 
vote. There is one ballot-paper with a cross opposite a name 
Avhicli is struck through; that I reserve for further consideration. 
The old system of voting Avas to strike out the name of the 
candidate for Avliom the elector did not desire to vote, and it may 
be that this particular elector really intended to vote against the 
candidate opposite Avliose name he has placed the cross. 

I^dge asked for leave to amend the particulars by inserting an 
allegation that several persons had been refused permission to 
vote at Middleton, a polling place outside the division. 

Clarke objected, on the ground that the application ought not 
to be granted at this late stage. 

GRIFFITH, C.J. This is substantially a new ground of objection 
to the election. The Electoral Act requires the petition to set out 
the facts relied on to invalidate the election, and it must be filed 
Avithin forty days after the return of his Avrit. If I Avere to 
allow the application I should practically be extending the time 
for presenting the petition. I refuse the application. 

Evidence Avas tben heard. 
F. P. BoAvden, the Divisional Returning Officer, said Jas, H. 

Smith Avas the Deputy Returning OflScer at Ca.scade-road, with 
J. Addison as poll clerk. Mr. Gadd Avas the scrutineer for Sir 
Philip Fysh at the Fern Tree. 

William R. Rockwell, auctioneer's clerk, and an elector, .said he 
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went to the Fern Tree polling place on his way to a sale at H- ^- "^ ^• 
Huonville, Avith two or three others. I t Avas jus t after 8.30 a.m., 
and they were told by Mr. Gadd, respondent's scrutineer, tha t the CAMERON 

polling booth was not open, so they proceeded on their Avay, and YYH 
did not vote as desired. Did not go and see if the polling place 
was really open; took Gadd's word for it. I t might have been 
open all the .same. 

Howard E. Wright , Hobart , deposed that he attended to vote 
at the school house. Cascade-road, about 9.30 a.m., but could not 
find the presiding officer. He had been told that he had left the 
room for a few minutes to telephone for some additional forms. 

Geo. A. Mather, Lower Sandy Baj ' , said his name Avas on the 
State roll as a voter, but he was refused the right to vote for 
Denison, both at the Town-hall and the Model School. His name 
was not on the House of Representatives roll. 

F. R. Seager, superintendent of the New Town Charitable 
Institution, said he was presiding otficer at the NeAV Town 
Charitable Institution, Avliich Avas made a polling place of itself. 

Lodge.—HOAV were the A-otes of the blind and illiterate inmates 
recorded ? 

Clarke objected to the question. 
Lodge.—I am entitled to shoAv that undue influence Avas used 

with re.spect to the A'otes of the blind and illiterate. The mere fact 
of the Superintendent of the Insti tution acting as presiding oflScer 
is sufficient to show that he exercised control over the voters. 

GRIFFITH, C.J.—How does it come Avithin any category of 
illegal practice ? I do not see anyth ing illegal in appointing the 
superintendent of the Insti tution to be Deputy Returning Oflficer 
there. 

Lodge.—It Avas highly irregular to appoint the superintendent 
to be Returning Officer at the Insti tution. He Avould have the 
means of influencing the votes of the inmates. 

GRIFFITH, C , J . — I do not express any opinion about the 
propriety of the appointment. If it is not forbidden by Statute, 
I cannot interfere. I t may or may not have been Avise on the 
part of the Divisional Returning Officer to appoint the super-
intendent as Deputy Returning Officer ; but the respondent is 
not responsible for that. 
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H. C. OF A. Lodge.- -People at the Charitable Inst i tu t ion Avere not in a 
position to exercise their free judgment under such circumstances, 

CAMERON and it is an i rregular i ty Avhich should be t aken notice of. 
FYSH GRIFFITH, C.J.—I am bound to take notice of charges of irregu-

larites properly raised, but this is pleaded in the petition as an act 
of undue influence on the par t of the respondent. The Divisional 
Re turn ing Officer who appointed Mr. Seager as Returning Oflicer 
was not Sir Philip Fysh 's agent. I do not sit here to try ques-
tions of morals, bu t questions of laAv. Even if undue influence 
were proved, it Avould be necessary to adduce some evidence to 
shoAv tha t it affected a sufficiently large number of A'otes to 
probably aff'ect the result of the election. You have not tendered 
any evidence to connect the respondent or his agents Avith any-
thing tha t may have occurred at the Inst i tut ion. Is it contended 
that Mr. Seager, the superintendent of the Inst i tut ion, Avas the 
respondent's agent '. 

Lodge.—No; but misconduct on the par t of a presiding officer 
should not be alloAved. 

G R I F F I T H , C.J.—I do not find any case of that sort alleged 
against the respondent. Perhaps you suggest t h a t Mr. Seager 
and the respondent Avere friendly. 

Lodge.—Mr. Seager would know how the inmates voted; they 
could not have recorded their votes without his intervention. The 
first quality of a Returning Officer is to be impartial . 

G R I F F I T H , C.J.—That is not the case made by the petition, 
Tlie allegation is tha t the respondent Avas guil ty of illegal prac-
tices, and the respondent is not responsible for the superintendent 
of the Inst i tut ion being appointed Deputy Return ing Officer. I 
reject the evidence. 

After an adjournment, 

Lodge informed the Court tha t he was not in a position to offer 
any evidence to connect the respondent, or his agents, Avith any 
undue influence that might have been exercised at the institution. 

Clarke.—There is nothing to answer. All tha t is shoAvn is that 
on the morning of the election two or three men were told that 
the polling booth at the Fern Tree was not open at 8.30 a.m. 
There is no evidence that it was not open. 
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As to one of those, named RockAvell, he was on the roll for H, C. OF A. 
North Hobart as Rockall, and it may be that, had he gone there 
to vote, his r ight would haA'e been denied. CAMERON 

There is no evidence that any A'otes were lost at the Cascades 
polling place by the temporary absence of the officer in charge. 

Then the votes of two men AA'ere refused because their names 
were on the State roll, not the CommonAA'ealth roll, making five 
altogether, and some of those might not have voted for the 
petitioner. 

Lodge said that cert-ain evidence which he had tendered having 
been excluded he Avas unable to prove anyth ing tha t would aff'ect 
the result of the election. 

GRIFFITH, C.J. Before the oral evidence Avas taken, it appeared 
that the respondent had a majority of 31 votes. The evidence 
shows that 4, or possibly 5, votes may have been lost. Even if 
that be so, the result of the election Avould not have been altered. 
And perhaps some of those five actually did A'ote. As to the 
objection that voters on the State roll, and not on the Common-
wealth roll, were not allowed to vote, I am not inclined to encourage 
the idea that they had any right to vote. No evidence was 
given of the allegation tha t the respondent, by himself or his 
agents, had been guilty of illegal practices or undue inffuence, 
such as Avould invalidate the election. I t was not proved that 
the respondent caused the superintendent of the Charitable 
Institution to be appointed as Deputy Returning Otficer there 
with the vicAv of influencing the A'otes of inmates ; and, even if 
it had been proved, there Avas nothing to .shoAv that he did 
influence one of those A'otes. I t is not my duty to discuss the 
manner in Avhicli the Divisional Returning Officer discharged his 
duty of appointing deputies ; but I fail to see anyth ing inherently 
wrong in that officer having appointed the superintendent of the 
Institution to be Deputj ' Returning Officer ; there is no eA'idence 
of his having exercised any undue influence or of his having had 
any relations Avith the respondent. Although certain paragraphs 
relating to illegal practices have been struck out of the petition, if 
evidence had been tendered to prove the prevalence of such prac-
tices to such an extent as probably to have aff'ected the result of 
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H. C. OF A. the election, I should have allowed those paragraphs to be ti'eated 
^̂ *̂' as particulars of the general allegations of undue influence afl'ect-

ino- the election. There is, however, a total absence of any evidence 
showing any illegal practice or undue influence. The petition 
therefore fails, and is dismissed with costs against the petitioner. 

Petition dismissed with costs. 

Solicitors, for petitioner, Roberts & Allport. 
Solicitors, for respondent, Dobson, Mitchell A Allport. 
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By the law of Queensland a bill of sale has no effect as an assignment of 
chattels until registration. 

By the Insolvency Act of 1874, sec. 105, an assignment made by a debtor in 
insolvent circumstances in favour of a creditor, not being for a reasonable ancl 
sufficient consideration given at the t ime, is voidable as against creditors if insolv-
ency follows-within six months. 

A bill of sale was executed on 30th May for a then present advance of money, 
but was not registered unti l 18th August , a t which date the maker v/as alleged to 
have been in insolvent circumstances. He was adjudicated insolvent within six-
months. 

Held, tha t as against the trustee in the insolvency, the bill of sale was liable 
to be avoided as not having been made for a reasonable or sufficient consideration 
given a t the t ime of execution. 

Decisions of Real, J . , and the Full Court, (1904) Qd. St. R. 1-28, reversed. 


