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[ H K i H C O U RT OF A U S T R A L I A , ] 

MILES APPELLANT. 

PLAINTIFF ; 
AND 

COMMERCIAL BANKING Co. OF SYDNEY . RESPONDENT ; 
DEFENDANT. 

ON APPEAL FROM THE SUPREME COURT OF 
N E W SOUTH N A ' A L E S . 

H. C. OF A. Practice—New trial—Excessive Damages—Action for di.'ihonor of clieque and libel— 
1904. Misdirection as to measure of damages. 

' ' ' If a Judge at Nisi Pr ius wrongly directs the jury as to the measure of 
' damages, and they give damages the amount of which can only be explained on 

-'• " ' ' the assumption tha t it was due to the improper direction, a new trial may be 
Griffith, CJ. granted, al though no specific direction on the point was asked for by defendant's 
OX^t„or!"'j. '••0""^el at the trial . 

Knight v. Egerton, 7 Ex , , 407, followed. 

In an action by a t rader for dishonoring cheques and for libel, contained in 
the memorandum wri t ten on a cheque in explanation of the dishonor, in which the 
plaintiff claims only general damages for injury to his credit and reputation, 
evidence tha t he lost a part icular agency business, upon -which the rest of his 
business depended, by reason of tlie dishonors or libel complained of, is not 
rtdinissibie. Such damage is special damage, and must be pleaded and proved. 

In such an action the Court will grant a new trial on the ground of excessive 
damages if they think tha t , having regard to all the circumstances of the case, the 
damages are so large tha t no reasonable jury, properly applying their minds to the 
relevant evidence, could have given them. 

Metropolitan Railiruy Co. v. Wright, 11 Aj)p. Cas., 152, expla ined; Praed 
v. Graham, 24 Q.B.D., 53, followed. 

Judgment of the Supreme Court, (1904) 4 S.R. (N.S.AV,), 2-23, affirmed. 

APPEAL from a deci.sion of the Supreme Court of NCAV South 
Wales. 
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The plaintiff brought an action against the defendant bank for H. C. OF A. 
dishonoring IAVO cheques, and for a libel consisting of certain ^_^_^ 
words written upon one of the cheques, giving the reason for MILES 

dishonoring it. No evidence was offered at the trial by the (Jo,̂ [MERCIAL 
defendant bank, and the case resolved itself practically into one BANKINI; Co. 

^ •' OF S Y D N E Y . 

of assessment of damages. The jury found for the plaintiff, Avith 
£800damages. A IIOAV trial AA'as granted by the Full Court, on 
the ground (inter alia) that the damages Avere excessive and that 
the verdict was again.st the weight of evidence. The facts suffic-
iently appear in the judgment of Griffth, C.J. 

The plaintiff now appealed from the decision of the Full Court. 

Bruce Smith, K.C., and Rolin, for the appellant. It cannot be 
said that the verdict Avas one which reasonable men could not 
honestly find. There was no contradiction of the plaintiffs 
evidence, and the evidence as to the profits previou.sly made by the 
plaintiff'justifies the amount of the A'erdict. Although there was 
no direct evidence that the plaintiff' suff'ered the loss of his agency 
business in consequence of the dishonors or of the libel, there was 
evidence from which the jury might infer that that Avas the case, 
and his .storekeeping business depended for its success upon the 
agency. The Supreme Court practically retried the case, and set 
aside the verdict because the amount of damages Avas much greater 
than they themselves thought the plaintiff ought to liaA'c 
recovered. The damages were practically at large. Substantial 
damages may be given although there is no evidence of actual 
loss; Doivling v. Jones, 2 N.S.W.L.R., 359, following Marzetti v. 
WilUams, 1 B. & Ad., 415; RoUn v. Steward, 14 C.B., 595; 
Odgers, Libel and Slander, 3rd ed., p, 339. There is no standard 
by which the amount of damages can be tested ; Odgers, Libel 
and Slander, 3rd. ed., p. 201. The fact that the Supreme Court 
thought the amount of the verdict larger than ought to have been 
given is not a sufficient ground for granting a IIOAV trial; Duberley 
V, Gunning; 4 T.R., 651 ; Robey v. Oriental Bank, 2 N.S.W. 
S.C.R. (N.S.), 56; Solomon v. Bitton, 8 Q.B.D., 176. It mu.st be 
such as no reasonable men could haA'e found ; Webster v. Friede-
berg, 17 Q.B.D., 736; Metropolitan Railway Co. v. Wright, 11 App. 
Cas., 152; Commissioner for Railways v. Brown, 13 App. Cas., 
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H. C. OF A. 133 ; Cross v. Goode, 8 N.S.W.L.R., 255 ; Phillips v. Martin, 15 
^^°^' App. Cas., 193; Ellis v. South British Fire and Marine Insur-
MiLEs '̂ *̂<̂ 6 C'o., 10 N.S.W. W.N., 105 ; Municipcd Council of Brisbane 

„ ^'^ V. Martin, (1894) A .C, 249 ; Australian Newspaper Co. v. 
COMMERCIAL > \ / > ' I r 

BANKING CO. Bennett, (1894) A.C, 284 ; Pearse v. Schwder A Co., (1897) A.C, 
520. In libel cases the assessment of damages is peculiarlj ' the 
province of the j u i y ; Bray x. Firrd, (1896) A.C, 4 4 ; Paris v. 
Shepstone, 11 App. Cas., 187. 

Rolin folloAved. The loss of the agencj ' AA'as general, not 
special, damage. Where the libel is in reference to a man's trade, 
the j u i y ai'e entitled to take into consideration as general damage 
a loss which is not specificallj' alleged, nor proA'ed to haA'e been 
the consequence of the libel, if it might na tura l l j ' haA'e been so 
caused ; Ratcliff'e v. Evans, (1892) 2 Q.B., 524 ; Ingram v. Law-
son, 0 Bing. N . C , 212 ; Harrisirn v. Pearce, 1 F. & F., 567; 32 
L.T. (O.S.), 298 ; Odgers, Libel and Slander, 3rd ed., p. 352, 
Evidence of it AA'as admitted and left to the j u i y , Avithout objec-
tion. I t is impossible for the Court of appeal to saj ' Avhat amount 
of damages ought to haA'e been aAvarded, 

[ G R I F F I T H , CJ . , referred to Fleming v. Bank of Nen^ Zealand, 
(1900) A.C, 577 ; and Jones v. Spencer, 77 L,T„ 536.] 

C. B. Stcfilien, for the respondents. The Court is bound to con-
sider all the facts Avliere the amount of damages is in question. 
The damages are clearlj ' out of proportion to the injury Avhichthe 
plaintiff' could have suft'ered; Lees v. Evans, 12 N.S.W,L,R., 7. 
The evidence Avas objected to on the question of damages, though 
the judge Avas not specifically asked to direct the j u r y to leave it 
out of consideration in assessing damages. The loss of the 
agency Avas .special damage, and, therefore, should haA'e been 
claimed in the declaration, and proved to have been the conse-
quence of the dishonors or libel. Nei ther Avas done in this case. 
The loss of a part icular individual 's cu.stoni is speciai damage, and 
must be so alleged and proved ; Fleming v. Bank of New Zealand, 
(1900) A.C, 577, a t p, 587. Where there is no special damage 
proved, the amount of the verdict Avill be more severely criticised ; 
Cox V. E. S. and A. Bank, (1903) Q.S.R., 294. 
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Bruce-Smitli, K.C, hi replj'. The Judge AA'as not a.sked to H. C. OF A. 
direct the j u r y tha t they must leave the damages out of their ^^"*-
consideration. The evidence was material, and haA'ing been JUILES 

admitted, the jury were entitled to make Avliat use of it they "• 
•> -^ _ •' COMJIERCIAL 

pleased, unless counsel had asked the Judge to direct them other- BANKING CO. 
nil . • - i l - j_ - .1 • /-I i - OF S Y D N E Y . Wise. Ifie practice m this respect is tiie .same in our Oourts as in 

England. If counsel lies bj ' , his client cannot aA'ail himself of 
the point afterwards. Parties are bound by the course taken bj ' 
their counsel at the t r i a l ; Seaton v. Burnand, (1900) A.C, 135. 

[GRIFFITH, C.J.—A Judge cannot escape doing his du ty oAAung 
to the silence of counsel at the trial. He is bound to inform the 
juiy of the proper measure of damages; Knight v. Egerton, 7 Ex., 
407,] 

GRIFFITH, C.J. This is an appeal from a decision of the 
Supreme Court of NCAV South Wales making ab.solute a Rule 
Nisi for a new trial on the g-i-ound that the damao-es aAA'arded bA' 
the jury were excessive. 

I t Avas contended before us on behalf of the appellant tha t the 
poAver of the Court to g ran t a IIOAA' trial on the ground tha t the 
damages are excessive is one Avliich practicallj ' cannot be exercised 
except under veiy extraordinaiy circumstances. The true rule 
was laid doAvn in the case of Praed v. Grcdiam, 24 Q.B.D., 53, b j ' 
Lord Eslier, AVIIO said (p. 55), " If the Court, having fullj' con-
sidered the whole of the circumstances of the case, come to this 
conclusion only:—' We th ink tha t the damages are larger than 
Ave ourselves should have giA'en, but not so large as tha t tAvelve 
sensible men could not reasonablj ' haA'e given them,' then the j ' 
ought not to interfere Avith the A'erdict, If, on the other hand, 
the Court thinks that , havino- reo-ard to all the circumstances of 

O CT 

the case, the damages are so excessi\'e t ha t no tAveh'e men could 
reasonablj' have given thein, then they ought to interfere Avitli the 
verdict." That is really onlj ' an instance of the general rule 
which is followed by the Court in dealing Avitli applications for neAv 
trials on the ground tha t the A'erdict of the j u r j ' is against the 
Aveiglit of evidence. In each case tbe Court must consider the 
whole of the circumstances and give its judgment in accordance 
with its vicAV of the Aveight of those circumstances. 

In A'iew of the authorit ies tha t Avere cited b j ' Mr. Bruce Smith, 
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H. C. OF A. and Avliich he contended laid doAvn a different rule, it AVIU be useful 
to refer to the latest case on the subject, Jones v. Spencer, 77 L.T., 

MILES 5'^Q. I t Avas a case before the House of Lords. luovA Halsbury,\j.C, 
CoMAiERciAL ^^^^ ^^^ boeu ouc of the Judges in the case of Metropolitan Ra'd-
BANKING CO. n,ay Co. v. Wright, 11 App. Cas., 152, speaking of tha t case, in 
OF SYDNEY. f . '^ ^^ > . r o 

Avhich, in the opinion of Lord Esher, a new rule had been laid doAvn, 
making it nearly if not quite impossible, short of perverseness on 
the par t of the ju ry , to interfere wi th their verdict on the ground 
tha t the damages were excessive, said (p. 537): " Certainly, so far 
as I am concerned, in using the language which I am reported to 
have used in delivering judgmen t in the case of Metroj)olita.n Rail-
way Co. V. Wriglit (suirra), I Avas not under the impression that I 
Avas suggesting any IIOAV rule. I merely gave expression to AAdiat I 
have ahvays believed to be the rule ever since I entered the profes-
sion. I t is a rule which I see no reason to alter, even if I had juris-
diction to do .so, Avhich I have not. . . . I have been looking into 
the authori t ies to seeAvhat can have giA'en rise to the impression that 
it Avas a IIOAV rule, and I find that , in the ease of Rafael v. Verelst 
(2 Wm. Bl., 987), IIOAV more than a century ago, De Grey, C.J., 
said in substance very much Avhat I .said in Metropolitan Railway 
Co. V. Wright." Then he goes on -. " If there is a question of fact 
left to the jur j ' , and they have reasonably ansAvered it, their 
A'erdict cannot be disturbed. I am not aAA'are of an j ' observation 
of my own in the case of Metropolitan Raihvay Co. v. Wright, 
Avhich would suggest any other rule t han tha t which has eertainlj' 
been held as established Avitli the au thor i ty of t ha t learned Judge 
more than a century ago. I haA'e thought it r igh t to say this be-
cause some mlsapprehen.sion appears to have existed in the mind of 
Lord Eslier, M.R., t ha t j 'our Lordships in this House had laid down 
a new rule. H e appears to have .said t h a t now it is a lmost impos-
sible to get a neAV t r i a l ; I am not aAvare of the impossibility, and I 
am not aware of any author i ty in this House to lay down any 
such new rule on the subject." In this j udgmen t Lord Herschell 
concurred, as did also Lords Macnaghten, Morris and Shand. 

Clearly, therefore, the Supreme Court was justified, and indeed 
bound, to inquire whether the verdict in this case was such as 
reasonable men, applying their minds to the material facts of the 
case, could have given. I t is not advisable in cases of this kind 
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on appeal to say more than is absolutelj ' necessaiy about the par- H. C. OF A. 
ticular facts of the case, but, .shortlj' stated, the facts are these. 
The plaintiff' was a small storekeeper in the countrj ' , a t a place MILES 
called Bellinger, where he also acted as agent for a contractor COMMERCIAL 

named Fitzgferald in procurinc; t imber sleepers in large quantit ies BANKISI; CO. 
* ^ . . o 1 Qj- SYDNKY, 

from the district. The storekeeping business, apparentl j ' , Avas 
not prosperous, and the plaintiff stated tha t Avhat success it had 
was altogether dependent upon his retaining the position of agent 
for Fitzgerald. He examined the .sleepers for him, approved of 
them, and paid the sleeper getters for them as they Avere brought 
in. In that way he AA'as brought into contact Avith the men 
engaged in the trade, and got their custom for his store. Such 
prosperity as he enjoj'ed therefore depended directlj ' or indirectly 
upon his agency for Fitzgerald. For the purpose of making pay-
ments for the sleepers monej ' Avas advanced to him b j ' Fitzgerald 
from time to time, and AA'as placed to the plaintiff^s credit in the 
defendant bank on a t rust account. He paid the men b j ' cheques 
draAA'n upon this account. No evidence Avas giA'en on behalf of 
the defendant, so tha t tbe j u i y bad before them onlj ' tbe plaintiff"s 
view of the facts. 

Before September, 1903, some difficultj' had arisen A\ith regard 
to the payment of the men for the sleepers, oAviiig tode la j ' on the 
part of:' Fitzgerald in sending remittances for that purpose, Avith 
the result that the plaintiff' AA'as unable to pay for the sleepers as 
proiiiptlj' as AA'as to be desired. Ou 14th September the plaintiff" 
called a nieetino- of his creditors, but before that , on 21st Auo-ust, 

CT ' ' O • 

he had had a cheque dishonored, draAvn on bis private account, 
for £10, Other che(|ues of bis for £10 and £4 16s, 6d., bad also 
been dishonored. One or IAA'O of the men bad sued him for 
monej' due to them for .sleepers, and in addition to tha t he had 
dishonored a promissory note. At the meeting of his creditors a 
resolution AA'as carried tha t his estate should be sequestrated. 
That Avould, b j ' the laAv of the State, be an act of bankruptcj ' . 
That Avas the position of the plaintift"s affairs in September, and 
from it can be orathered the A'alue of his business and the extent 
of his credit, and, knoAving the nature of the business, one can 
form an idea of the injury he Avould suff'er in his credit and repu-
tation bj ' the dishonor of a cheque. I t appears tha t on 17tli 
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H. C, OF A. September, four or fi\'e days after the meeting of creditors, the 
plaintiff'gave a cheque for £2 to one of tbe t imber cutter.s. This 

Mii.Es cheque, Avhich AA'as drawn upon the t rus t account, AA'as dishonored 
^ ^'- on the 24th, and another cheque, for £2 5s. Od,, draAvn upon the 
COMMERCIAL ' ^ > r 
BANKING CO. same account, Avas dishonored on the 28th. When the fir.st 

OF S Y D N E Y . I i , T i • i n T^ > 
cheque AA'as returned l y the bank it AX'as endorsed " DraAver s 
e.state .sequestrated." The plaintiff'tlien .sued tbe defendant bank 
for dishonoring these tAvo che<iues, and also for libel, tbe libel 
being contained in the words AA'iItten by the bank on the first 
cheque. At the t ime of the dishonor the plaintiff's estate had 
not been secpiestrated. This s ta tement AA'as therefore inaccurate. 
But he had committed an available act of bankruptc j ' , and his 
estate Avas liable to be sequestrated a t any moment. The defend-
ants by their plea refuted this .statement, and a point A\'as made 
tha t the j u r y Avas justified b j ' this plea in giving exemplary 
damages. Under the circum.stances of the case I th ink there is 
nothing in this point. I t appeared further t ha t the plaintiff on 
Otli October made a compo.sition Avith his creditors, having pre-
viously draAvn the balance .standing to the credit of the trust 
account and paid i t to Fitzgei-ald, Short ly after t h a t Fitzgerald 
discontinued operations in tliat district and transferred his bu.siness 
to another place. Plaintiff' IIOAV complains t ha t by the dishonor 
of the tAVO cheques and by the publication of the defaiyatory 
statement already mentioned, he Avas injured in his credit and 
reputation, and claims damages in respect thereof. Tha t Avas the 
only damage claimed, and tha t Avas IIOAV it was pu t by counsel, I 
suppose, to the jn iy . NOAV, the plaintiff' evidently lo.st his bu.si-
ness at Bellinger. But t ha t altogether depended upon his being 
the agent for Fitzgerald in his dealings Avith the t imber getter,s, 
and Fitzgerald, haA-ing ceased to obtain t imber from t h a t district, 
no longer needed an agent there. No evidence Avas given as to 
the cause of Fitzgerald's Avithdrawal. I t is plain t ha t the plaintiff 
Avould have lost this business whether the cheques had been dis-
honored or not. NOAV, the j u r y having had the evidence on this 
point of the loss of Fitzgerald's business left to them by the Judge, 
must be taken to have at tached Aveight to it, and they appear to 
have given the plaintiff damages for the loss of this agency. But 
it is clear that , if the plaintiff'intended to claim t h a t he had lost the 
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agencj' by reason of the dishonor of the cheques and the libel, he H. C. OF A. 
was bound to allege it in his declaration and to prove it. Tha t 
would be onlj ' fair to the defendants, for, if the mat ter had been MILES 

alleged and so brought to their attention, the j ' Avould have had an COMMERCIAL 

opportunity of inquiring into the mat ter and giving evidence to BANKING (JO. 

show that the loss had not been caused in tha t Avay. But the 
defendants Avere not pu t upon inquiry on this point, and it could 
not be given in evidence at the trial, and could not properlj ' be taken 
into consideration by the ju ry in estimating the damage which the 
plaintiff had suffered. In the case of Knirjht v. Egerton, 7 Ex., 
407, the Court held tha t it was the duty of the Judge to inform 
the jury Avhat was the t rue measure of damages on the issues 
raised before them, whether the point was taken a t the trial or 
not. In the present case, however, the learned Judge told the 
jury that they were entitled to take the probability of this loss 
into consideration. As the plaintiff had alleged tha t he made £400 
a year out of the business, the j u r y may have arrived at the amount 
of their verdict by giving him damages to the extent of tAA'o 
years' profit. But, if Fitzgerald's business left him for other 
reasons altogether, t ha t must be left out of consideration, and the 
only damage remaining is tha t Avhich a man in the plaintift^'s 
position Avould be likely to suff'er in his credit and reputation l y 
the dishonor of two small cheques. As the learned Chief Justice 
put it, the business of a man Avho had committed an available act 
of bankruptcj ', Avho had had cheques previously dishonored, Avho 
had ju.st made a composition wi th his creditors and had onlj ' a 
deficiencj' of £32, must have been in a A'eiy small Avay of business 
indeed. Regarded from tha t point of vioAv, the award of £800 
damages is manifestly absurd, as compared vA'itli the loss which he 
could have sustained in such a business under the circumstances. 
The learned Judge was wrong- in givino- the direction tha t he did, 

O CT CT CT ' 

and the ju ry must be assumed to have attached weight to tha t 
direction in assessing the amount of damages. Tha t in itself would 
be a sufficient ground for grant ing a new trial. But, even if it 
Avere not, the ju r j ' could not have properly applied their minds to 
the only question Avhich they had to try. Supposing they had 
been properlj' directed, they should have been told tha t the j ' 
could not give vindictive damages, bu t merely compensation for 
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H. C. OF A, 1̂-̂ g injury the plaintiff" Avas likely to suffer in his business as a 
natural and probable consequence of the dishonors and the libel. 

MiLE.s 'riiey Avere not entitled to take into consideration the possible 
COMM'KRCIAL "^h îice of plaintiff"s continuing to be employed as the agent for 
BANKING CO. Fitzgerald, iior the possibility that Fitzgerald Avould have con-

oF SYDNEY. . "^ . . 

tinned to carry on business there if the cheques had not been 
dishonored. There was no eA'idence whatever to connect 
Fitzgerald's abandonment of that district Avith the dishonours or 
the libel. The amount of the verdict was, therefore, entirely out 
of proportion to any loss which the plaintiff could possibly have 
suff'ered, and AA'as such as no reasonable men, understanding the 
subject to which they ought to apply tlieir minds, could have 
fotnid. I think, therefore, that the judgment of the Supreme 
Court Avas quite right. 

As to the point of misdirection, when the objection is such 
that the damages aAA'arded are excessive, and onlj' to be explained 
on the assumption that they Avere due to an erroneous idea in the 
minds of the jurj', the point need not have been formally taken at 
the trial. 

For these reasons I am of opinion that the appeal fails and must 
be dismissed, unless the plaintiff agrees to a reduction of the dam-
ages and to accept a reasonable sum instead of £800. If I am 
asked my opinion, I think that the £100 suggested by Darley, 
CJ., Avould be a \'ery fair amount under the circumstances. 

BARTON, J., and O'CONNOR, J., concurred. 

Bruce Smith, K.C, for the plaintiff" stated that the plaintifi 
would not agree to accept the £100 suggested, and the appeal was 
therefore dismissed. 

Aj^peal dismissed with costs. 

Solicitors, for appellant, Sly & Russell. 

Solicitors, for respondents. Cape, Kent cfe Gaden. 


