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H. C. OF A. been no difficulty in sending instructions to either place, as the 
^ point involved is not at all difficult. There is no more hardship 

MCLAUGHLIN in compelling the applicants to do this than there is in making 
j)̂ jĵ Y country solicitors send instructions to their ci ty agents to make 

TELEGEAPH an application in Chambers. As the defendants had an oppor-
NEWSPAPER /^ ^ _ . . . . 

Co. LTD. tun i ty of making these applications in good time, and chose not 
MCLAUGHLIN ^Q ^Q gQ j ^^^11 folloAV the practice as to such mat ters folloAA'edin 

VALE OF appeals in England. I hold tha t the applications are too late. 
COAL MINING Both applications are therefore dismissed Avith costs, bu t no costs 

Co. TD. QJ affidavits Avill be alloAved on either side. As in my opinion this 
matter was a simple one, the fees of one counsel only Avill be 
alloAved. 

Attorney for Vale of Clwydd Coal Mining Co., Mark Mitchell. 

Attorneys for Daily Telegraph Newspaper Co., Laurence and 
Laurence. 

Attorney for J. McLaughlin, W. Morgan. 
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1904. Scope of servant's authority—Direction by servant—Evidence—Liquor Act [No. 
•—,—' 18 of IS98) sec. 24. 

" jg J-. ' I t is the duty of an hotelkeeper to inform customers of the position of the 
J lavatories which by sec. -24 of the Liquor Act (No. 18 of 1898) he is bound to 

Griffith, C.J., p r o v i d e . 
Barton and 

O'Connor, JJ. ^ servant representing his employer in any department of the employer's 
business, has an implied authority to give customers who deal with the employer 
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through him, any information or directions which the employer himself is bound H. C OF A. 
to give his customers in that department. 1904. 

The plaintiff, who had a drink at an hotel bar, asked the barmaid to direct 
him to tlie lavatory, which she did. Following her directions he went to a 
portion of the premises, where, looking for the lavatory, he fell down an unguarded SMITH. 
lift-well and was injured. In an action against the hotelkeeper for negligence : 

Held, tha t the conversation between the barmaid and the plaintiff was 
admissible in evidence to prove tha t the plaintiff was on tha t par t of the premises 
at the invitation of the proprietor. 

Decision of the Full Court (lOO.S), 3 S.R. (N.S.W.) , 668, reversed. 

This Avas an appeal from a deci.sion of the Supreme Court of 
New South Wales making aRsolute a Rule Nisi for a NOAV Trial. 
The action, Avhicli was tried before the Acting Chief Justice and 
a jury of four a t the June sittings, 1903, was brought by the 
plaintiff to recoA'er compensation for injuries tha t he had 
sustained owing to the alleged negligence of the defendant or his 
servants. 

The folloAving statement of the facts is taken from the judgment 
of Grifiith, C.J. :— 

The defendant was the proprietor of an hotel called the Arcadia 
Hotel, situated in an Arcade tha t runs from Castlereagh street to 
Pitt street, in Sydne3^ The loAver floor of the building forms what 
is called the Arcade, which consists of a Avide passage running 
from street to street, with shops on either side. At the eastern or 
Castlereagh street end of the ground floor is the hotel bar, in a 
room occupying the corner formed by the street and the Arcade 
pa.ssage. The rest of tlie hotel premises is at a distance from the 
bar, and is entered from the Avestern end of the Arcade. The bar 
itself extends about twenty or th i r ty feet back from Castlereagh 
street, and from the room in Avhich it is there is one door opening 
into that street and another into the Arcade. Nearly opposite the 
latter door, across the Arcade, is an open archAvaj', having printed 
over it in large letters the Avords " Hotel Arcadia." A person 
going through tha t door from the Arcade enters first of all a 
vestibule. On the r ight-hand side is a staircase leading up from 
the further corner to other portions of the hotel, and the space 
beneath the staircase is coA'ered in Avith panelling tha t reaches to 
the floor, but does not extend quite to the arcliAvay, so tha t a 
small recess is left on the r ight-hand .side immediately inside the 
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H. C OF A. archway. A door at the entrance to this recess leads doAvnstairs 
'^°^- to a lavatory, but it has no letters upon it, or anything to indicate 

MOUNTNEY that it is a door or leads to a lavatory. On the left-hand side of 
the vestibule there is a wall extending for some distance, beyond 
Avhich is a recess leading to a lift well, with lattice doors opening 
towards the left-hand Avail of the main building. The lift itself 
had not been in use for some years, and the doors of the lift Avell 
were usually kept fastened by means of a spring latch at the top, 
but they could be easily opened by pulling a cord hanging from 
the latch behind the lattice-Avork of the doors. The only light in 
the vestibule was an incandescent electric burner fixed at a spot 
about tAvelve feet from the floor in the corner Avhere the staircase 
began. 

The plaintiff's case was that on the afternoon of July 24th, 
1902, he went into the defendant's bar and there purchased two 
drinks. Shortly afterAvards he asked the barmaid Avho had served 
him Avith the drinks if she could tell him where the hotel lavatory 
Avas. She replied—" Go through them tAvo doors, cross the 
Arcade and you will find it there." He tben opened the door 
referred to, leading into the Arcade, went across as directed, and 
entered the vestibule through the archway. He saw no lavatory, 
but, hearing the sound of dripping water, turned in the 
direction of the sound, to the left, and came to the doors of the 
lift well. He says that the doors AVere open, and, thinking it Avas 
the lavatory, he stepped in, fell down the wel-1, and was injured. 
The room, he says, was dark, and he did not notice any light 
burning at the time. In any case the electric lamp must have 
shed but a feeble light on that part by reason of its position. 
The plaintiff was a stranger to the premises. He claims that he 
is entitled to maintain an action against the defendant for the 
breach of a duty which defendant owed to him in the circum-
stances. 

The declaration alleged that " the defendant AA'as possessed of a 
certain hotel and hotel premises," in one portion of AAdiich AA'as a lift 
shaft, " and the entrance to the said lift shaft Avas by means of a 
doorway, and the defendant negligently left the doors of the .said 
doorway unfa.stened," unprotected, &c,, and the space near the lift 
shaft " insufficiently lighted," and " upon the .same portion of the 
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.said premises AA'as another doorAA'ay, being the entrance to a lava- H. C OF A. 
tory,&c., belonging to and used in connection Avith the said premises ^̂ '̂ '̂ -
and it AA'as reasonably likely tha t a person being upon the said ^,lc,r|yy^^Y 
premi.ses, and desiring to use the said hiA'atary, &c., Avould mistake '"-
for the doorAvay thereof the doorAA ây of the said lift, Avbicli door-
AA'ay " " AA'as highly dangerous to persons using the said portion of 
the said premi.ses, then being unacquainted Avith the same as the 
defendant Avell kncAv, and thereupon the plaintiff', being a customer 
of the defendant, hiAvfully, and by the direction of the defendant's 
.servant, Avent into the .said portion of the said premises," &c., and 
" fell doAvn the said lift shaft, and Avas greatly injured," &c. 

The pleas Avere— 
1. Not gu i l ty : 
2. Denial of allegation tha t plaintiff' Avas a customer of 

defendant, and tha t plaintiff' Avent upon the premises 
lawfully, and by direction of defendant's serA'ant: 

3. Denial of allegation tha t lavatory, &c., belonged to, 
and Avere used in connection Avitli the hotel premises. 

Joinder of issue. 
At the trial there was a conflict of CA-idence as to Avhether 

the doors of the lift AÂCU Avere open a t the time and Avhether 
the laA'atory approached through the A'estibule Avas used by the 
customers of the hotel. Counsel for the defendant also objected 
to evidence being giA'en of the question asked of the barmaid by 
the plaintift' and her ansAver. The ju ry found a verdict for the 
plaintiff' with £300 damages. On the 27tli Ju ly the defendant 
moved the Full Court for a Rule Ni.si for a NOAV Trial, and the 
Rule was granted on the folloAving grounds :— 

1. That there Avas no CA'idence tha t the laA'atoiA^ referred to 
liy the plaintiff' belonged to or was used in connexion Avith the 
hotel or hotel premises in the declaration mentioned. 

2. That there AA'as no cA'idence of negligence in the defendant 
to go to the ju iy . 

3. That the verdict AA'as against evidence and the Aveight of 
evidence, 

4. That His Honor should not have admit ted in evidence a 
question a,sked by the plaintiff of the defendant's barmaid and her 
reply thereto. 
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H. C. OF A. On 28th October the Full Court, consisting of Owen, Simpson, 
^^^^- and Pring, JJ , , made the Rule absolute for a New Trial on the 

MO0NTNEY fourth ground, the other grounds not hav ing been dealt Avith. 
(1903, S.R (N.S.W.), 668). 

From this decision the defendant noAv appealed. 

Armstrong, for the appellant. I contend t h a t the plaintift' Avent 
to the place AAdiere ,the accident happened a t the invitation of the 
defendant. The defendant 's contention is t h a t the plaintiff' was at 
be.st merely a licensee. But, even if he AA'as a licensee, the defendant 
AA'as gui l ty of negligence in alloAving a place, in the nature of a 
t rap, to exist on his premises. The plaintiff was there on business. 
The second proviso to sec. 24 of the Liquor Act, No. 18 of 1898, pro-
vides t ha t '•During the continuance of such licence every such house 
shall be provided AAdth a t least tAVO decent places of convenience, 
on or near the premises, for the use of customers thereof, so as to 
prevent nuisances and oft'ences agtiinst decellcy^" By virtue of 
tha t Act every customer of an hotelkeeper has a r ight to the use 
of a place of convenience, Avliich mu.st be on or near the premhses. 
The plaintiff' AA'as a customer, having bought a dr ink at the 
defendant 's bar. The CA'idence Avliich proved tha t the plaintiff 
Aveiit Avhere be did a t the invitat ion of the defendant Avas the 
question asked of the bai'inaid, and her ansAA êr. I do not admit 
t ha t the plaintiff' must stand or fall by the admission or rejection 
of tha t evidence, but I admit tha t , if it is rejected, he cannot make 
out the case of being there by iuA'itation, or as a customer; hi-
AA'ould be a mere licensee. The question and ansAver are admissible 
because they Avere virtuall j ' a question pu t to and ansAvered by 
the defendant himself. The barmaid had implied authori ty to 
direct customers where to find the lavatory. The hotelkeeper is 
bound to provide such places, and therefore to inform customers 
where they are situated, consequently the customer has a right to 
obtain the information as to their Avhereabouts from the person 
Avith AAdioni his business as a customer is tran.sacted. The bar-
maid is the person employed by the defendant to transact the 
whole of his business wi th customers at the bar, and she must 
therefore be regarded as the agent of the defendant in tha t behalf, 
and by her answer she binds her principal. 
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[B.AKTON, J.—You .say tha t the Liquor Act having provided H. C OF A. 
that such conveniences should be furnished by the defendant, the ' 
plaintiff' AA'as entitled to find out AA'here they AA'ere from the only MOUNTNEY 

penson representing the defendant Avith Avlioin he had business ^ ''• 
dealings.] 

Yes. But I contend tha t on another ground I AA'as entitled to 
have the evidence admitted, namely, to SIIOAV IIOAV the plaintift' 
came to be on tha t particular part of the premises, Avhether he 
came there prudently or negligently. That Avould make this 
admissible evidence eA'en if hearsay. {Taylor on Evidence, 8tli ed., 
pp. 513, 576 ; Steplien's Digest of tlie Lav) of Evidence, Art. 8, 
p. 11). 

[GRIFFITH, C J . — T h a t is ra ther on the question of contributory 
negligence. Does tha t apply here ?] 

Yes. The plaintiff says in eftect " I asked the question of a 
person Avliom I might be reasonably expected to ask." But apar t 
from that the evidence is admissible on the question whether the 
barmaid was the natural person to ask, even if she Avas not 
actually the agent of the defendant. 

[O'CONNOR, J .—That brings us back to the question of 
authoritj',] 

There are many cases reported in Avhich the information given 
to the plaintiff' was given by some person on the premises. 

[GRIFFITH, C.J.—Yes, but in most of those cases the invitation 
Avas necessarily implied from the circumstances.] 

[O'CONNOR, J .—For instance, if in this case the lavatory had 
been immediately behind the bar.] 

[Sliand.—This place Avas not even on the licensed premises.] 
That question must be taken to have been disposed of by the 

jury in the plaintiff's favour. There Avas the evidence tha t the 
Avords " Hotel Arcadia" Avere over the doorAvay. 

[GRIFFITH, C.J.—Would not j^our argument apply equally to a 
question asked of a stranger ? If it Avould not, then the question 
of authority arises again. If the plaintiff Avere charged Avith 
some Avrongful act, tben any ambiguous act might be explained 
by showing as an excuse that he acted on information reasonably 
sought.] 
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H. C OF A. It is evidence not of the truth of the statement, but on the 
*^° -̂ question of contributory negligence. 

^ [GRIFFITH, C.J.—It would be relevant to show that the plaintiff 
was there properly or not, but not as against the defendant in 
this case.] 

On that point I refer to The Douglas, L.R. 7 P.D., 151. 
The evidence was admissible on another ground, as part of the 

res gestoi. What is said by an agent at the time of a transaction, 
even if he is not the agent for that very purpose, is evidence if it 
is sufficiently connected with the transaction to give it a colour. 
There is an ostensible agency. 

[GRIFFITH, C.J., referred to Ewart on Estoppel, where he points 
out a distinction between an agent apparently acting Avithin his 
actual authority and an agent acting Avithin an apparent authority.] 

In this case the question was within the apparent authority 
of the barmaid. Under the circumstances there was a duty cast 
upon the defendant to take reasonable care that the place was 
safe, and the plaintiff has shoAvn that he Avas laAvfully there by 
giving evidence of what was said. [He cited on this point White 
V. France, L.R. 2 C.P.D., 308 ; Paddock v. N.E. Railway Co., 18 
L.T.N.S., 60; Beven on Negligence, 2nd ed., p. 538, citing Brady 
V. Parker, 14 Retty 783 ; Wingfield v. Jenkinson, 1 T.L.R., 102.] 

[O'CONNOR, J., referred to Wilkinson v. Fairrie, 1 H. & C, C33,] 

Shand, for the defendant. The Full Court was right in 
holdino- the conversation inadmissible. The plaintiff must show 
either that the barmaid had express authority to direct cu.s-
tomers to the lavatory, or that she Avas held out by the 
defendant as having such authority by the nature of her employ-
ment, or that there was nobody else on the premises to provide 
information as to the situation of places which the defendant is 
bound by law to provide. There was clearly no evidence of 
express authority. As to the holding out, I submit that there 
is no evidence as to the duties of a barmaid, and the Court will 
not take judicial cognizance of her duties beyond that she is in 
charge of the bar for a certain purpose, namely, that of selling 
drinks. The question asked by the plaintiff Avas not connected 
Avith the defendant's business. 
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As to the third point, I contend tha t before the plaintiff can H. C OF A. 
give evidence of the conversation he must show tha t there was 
nobody else on the premises to whom a customer could apply MOUNTNEY 

for the information required. There was no evidence given on SJ,IJH 

that point. The foundation for the evidence had therefore not 
been laid. If there had been a man accessible he might possibly 
have been taken to know where the men's conveniences were 
situated. 

[O'CONNOR, J .—The inference of authori ty, the holding out, is 
independent of the knowledge of the servant. Do you draw any 
distinction between a barman and a barmaid on this point, 
except on the ground of sex ? ] 

I admit that the fact of the sex does not negative the pre-
sumption of author i ty altogether, but I contend that it is a mat ter 
which would be of weight in warrant ing the customers to infer 
that that person had or had not authori ty. Again, there was 
no duty imposed by the Liquor Act on the hotelkeeper to direct 
persons to the lavatory. The only duty was to keep such places. 

[GRIFFITH, C.J.—Does not tha t imply a duty to inform 
customers wliere they Avere ? ] 

No. I submit tha t it is not a par t of the business of the 
proprietor to keep the lavatories or to supply the information. 
I t is merely a mat ter of convenience for the customers. 

This Avas a large hotel, and in the ab.sence of evidence the 
Court cannot assume tha t there Avas nobody else on the premises 
besides the barmaid who could have supplied the information in 
question. 

[The Court desired Shand to address himself to the other 
<i;rounds stated in the Rule Nisi and the case generally in the 
event of their being against him on this point. As these grounds 
depended upon the evidence in the particular case and raised no 
question of law of general interest the arguments on tbeni are 
omitted.] 

Shand, on the other points, cited Jones v. Spencer, 77 L.T. 
(N.S.), 536; Metropolitan Railway Co. v. Wricjht, 11 A.C, 152 ; 
Municipal Council of Brisbane v. Martin, (1894) A.C, 249. 

Armstrong, in reply. The defendant is not entitled to have a 
verdict entered for him, or a nonsuit. By Common LaAv a non-












