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H. c OF A, BARTON, J., and O'CONNOR, J., concurred. 
1904. 

A^^peal allowed. Order of the Supreme 
MOUNTNEY Q ^ makinti the Rule Nisi absolute 

V. ^ 

SMITH, discharged, and Rule Nisi discharged 
with costs. Respondent to pay the costs 
of tlie appeal. 

On tiie application of Armstrong the cost of printing the 
Judge's notes for the purpose of the appeal was allowed. 

Solicitors for appellant. Levy and Fulton. 
Solicitors for respondent, C. Bull. 

C A. W. 

[ H I G H COURT OF AU.STRALIA,] 

BOROUGH OF GLEBE . . . . APPELLANTS; 

PLAINTIFF.S, 
AND 

LUKEY (AUSTRALIAN GASLIGHT CO.) . RESPONDENT. 

DEFENDANT, 

ON APPEAL FROM THE SUPRKME COURT OF 
N E W vSOU'l'H WALE.S. 

Municipal if ies Act (No. 23 of 1897), sees. 137, 138, 141, 150, 154, 166-0'(w 
Company—Liability to pay rates in respect of land occupied by gas maim 
within ttiK horoagli. 

il/(irr/i 16, 17, The Municipalities Act (No. 23 of 1897), by sec. 137, defines "rateable 
IS -̂ 1 

' " • property " as " all lands, houses, -warehouses, counting houses, shops and other 
buildings, tenements, or heredi taments within any municipal i ty ," subject to certain 

'^I'"' '*' *-'-'̂ -' e.xceptions not material. Sec. 1.38 provides for the annual valuation of " a l l rate-
O'Connor, ,1.1. j^bie proper ty ," and sec. 141 provides tha t for rat ing purposes the annual assess-

ment should be made by assessing all rateable property " a t nine-tenths of the 
fair average annual rental of all buildings and cult ivated lands or lands whicli 
are or have been let for pastoral , mining, or other purposes," and " a t the rate 
of five per centum upon the capital value of the fee simple of all unimproved 
lands ." 

H. C OF A 
1904. 
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The defendants, for the purpose of supplying gas to their customers, laid H. C OF A, 
mains and pipes under the streets of the plaintiff borough, 1904, 

Held, tha t the defendants were occupiers of " land " w-ithin the meaning of 
sees. 137 and 141, and were liable in respect thereof for ordinary municipal rates. (^^ ,,.^j^ 

i>'emW';, the " land ",so occupied by the defendants came withiji the class 
" unimproved l a n d s " in sec. 141. 

Held, also, following Knight \.M unicipjal District of Rockdale, 20 N.S.W.L.R., 
(E(j,), 3, that , on an appeal against the assessment, under sec. 150 of the J/((»/t-!pa?J-
lies Act, the decision of the justices is final, both us to tlie amount and as to the 
principle of assessment. 

Municipal Council of Sydney v. Australian Gaslight Co. (1903), 3 S.R. 
(N.rS. W.), 66, approved ; Cfielsea Waterirorks Co. v, Boirley, 17 Q.R,, 358, distin-
guished ; R. v. East London Waterirorks Co., 18 Q.B., 705, and Melbourjie '/'rnnin-iiy 
Co. V. Fitzroy (1901), A.C. 153, followed. 

Decision of the Supreme Court (1903), 3 S.R, (N.S,W,) , 698, reversed. 

This was an appeal from a decision of the Supreme Court of 
New South Wales in a Special Case stated by consent of the 
parties. The Special Case Avas to the following eftect:— 

The plaintiffs are a duly incorporated boi'ough Avithin the 
meaning of the Municipalities Act, 1897. The defendant R. J. 
Lukey, Avas sued as the secretary of the Australian Gaslight Com-
pany, a company duly incorporated by Act of Parl iament of 8 
Win. IV,, amended by Acts of 3 and 22 Vic. In pursuance of the 
powers contained in the said Acts, the defendant company have 
ft-om time to time erected and occupied buildings and Avorks for 
the manufacture of gas Avithin and outside the city of Sydney, 
and for the purpose of supplying gas, laid gas mains beneath the 
streets of the city of Sydney, and the streets and roads of 
several municipalities, and among others beneath the streets 
and roads of the plaintift' borough. The gas mains of the com-
pany so used Avithin the boundaries of the plaintift" borough 
are all laid beneath the surface of the roads and streets, and 
are contained in the subsoil thereof. The said mains all form 
one .service, and are connected by service and reticulation pipes 
Avdth the head office of the defendant company in the city^ of 
S^'dncA'. The plaintiff' borough claimed to be entitled to levy 
general municipal rates and l ighting rates on the defendant 
company in respect of their said gas mains Avithin the said 
hcjrough. The defendant company are not OAvners nor are they 
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H. C OF A. in occupation ot any building or office on the surface of any 
^^^*' lands within the boundaries of the plaintiff' borough. The plaintiffs 

BoRoiTim OF purported to make an assessment of the said property of the 
Gi.KBE defendant company Avithin the said borough, on the basis of nine-
LDKEY. tenths of the fair average rental thereof, and to ra te the defendant 

company in respect thereof. On lOth April, 1902, the plaintiffs 
caused to be served on the defendant a notice of assessment and 
rate for varying amounts respectively for the several wards of 
the plaintift borough. The defendant company gave the plaintiff 
borough notice of their intention to appeal against the assessment 
of the said gas mains, under sec. 154 of the Municipalities Act, 
1897. Upon the hearing of the said appeals the Stipendiary 
Magistrate upheld the assessments, both for the purpose of the 
general municipal rates and the l ight ing rates. Tlie plaintiffs 
caused a Avrit to be issued against tiie defendant company for the 
recovery of the amount of the said rates calculated on the basis 
of the said assessment. After the issue of the Avrit and before 
judgment the parties agreed tha t the facts above set forth, together 
with the following questions of law, should be stated by Avay of 
special case for the opinion of the Supreme Court, Avithout 
pleadings:— 

1. Whether the defendant company are liable to pay general 
municinal rates under the provisions of the Municipalities Act, 
1897 for the years 1902-1903, and 1903-1904, in re.spect of their 
said property wdthin the plaintiff borough. 

2. Whether the defendant company- are liable to pay lighting 
rates under the provisions of the Municipalities Act, 1897, for the 
years 1902-1903 and 1903-1904, in respect of their said property 
in the plaintiff borough. 

If the Supreme Court should be of opinion t ha t the first 
question should be answered in the affirmative, judgment was to 
be entered up for the plaintiffs for £2,700. If the Court should 
be of opinion t ha t the second question should be answered in the 
affirmative, then judgment was to be entered up for the plaintiff 
in the additional sum of £787 10s. 

On 20th November the special case came on for argument 
before the Supreme Court. The point in respect of l ighting rates, 
iuA'olved in the second question, Avas not pre.s.sed on behalf of the 
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C. OF A. 
1904. 

plaintiff's, and the Court's attention Avas therefore directed solely H-
to the first question, as to general municipal rates. On December 
4th the Supreme Court (consisting of Stephen, Acting C.J., Oiven, KOROLT.H OF 

J, and Pring, J,) delivered judgment in favour of the defendant '''-KRE 

company, answering the questions in the negative (reported 1903, LUKKY. 
3 S.R. (N.S.W.), 698). From the decision on the fir.st question 
the plaintiff borough IIOAV appealed. 

Gordon, K.C. (Harvey Avith him), for the appellants. The 
appellants do not noAV contend tha t the respondents are liable for 
the lighting rates. They appeal only from the decision of the 
Supreme Court t ha t the respondents are not liable for general 
municipal rates. 

The sections bearing upon the matter are 137 and 141 of the 
Municipalities Act, 1897, Avhicli consolidated the earlier Acts. 
In the Sydney Corporation Act, 43 Vic. No. 3, the section is 103 
(consolidated by No. 35 of 1902). The decision of the Supreme 
Court in Municipal Council of Sydney v. Australian Gaslight 
Go. (1903), 3 S.R. (N.S.W.), 66, was right, and governs this case. 
There is no distinction to be drawn between rateable property 
under the tAvo Acts. Sec. 103 of 43 Vic. No. 3 is practically 
identical Avith sec. 137 of the Municipalities Act. If sec. 137 
stood alone this property Avould be clearly rateable. I t is land 
Avithin the meaning of that section ; R. v. East London Water-
works Co., 18 Q.B., 7 0 5 ; R. v. West Middlesex Waterworks, 
1 E. & E., at p. 720. Then sec. 141 of the Municipalities 
Act provides tha t the council shall make an estimate of the 
probable expenditure for the current year and raise " the amount so 
estimated by an assessment and rate upon all rateable property " 
within the municipality. " All rateable property " is tha t Avhich 
is enumerated in sec. 137. Sec. 141 divides this " ra teable 
propertj' " into IAVO classes. Then the rate, though assessed upon 
the property itself, is to be paid by the " occupier " : The respon-
dents are " occupiers" of the land although it is land beneath the 
surface. The judgment of the Supreme Court practically admits 
that this is so, bu t they say in effect tha t out of " all lands " must 
be taken certain kinds of land in Avhich the property of the respon-
dents is included. They say tha t sec. 141 practically amounts 
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H. C OF A. to a proviso to sec. 137, and tha t the plaintiffs are in this dilemma, 
^^^*' either the property in question is not " rateable property " as 

BOROUGH OF defined by sec. 137, or, if it is within t ha t section, there is no way 
GLEBE ^J; j-gcovering rates upon it. The effect of their judgment is that 
LuKEA'. tfie AVords " rateable property " have a different meaning in the 

two sections. My contention is tha t sec. 137 points out what 
kinds of property are rateable, and sec. 141 lays doAvn the manner 
in Avliich the property is to be rated, dividing it into tAvo classes 
for tha t purpose. 

I t is practicallj ' admitted tha t this proper ty is land, and there-
fore rateable by sec. 137. Consequently if sec. 141 does not 
remove it from the category of " rateable property," the Supreme 
Court must be Avrong. Land must be either improved or unim-
proved. Improved land is either " buildings or cultivated land " 
or " land let or having been let," tha t is, land tha t is worth 
occupation. The company does not own the land, they have a 
s ta tu tory license, a s ta tu tory tenure, bu t the land must still be 
either improved or unimproved. OriginalI3' it was in the class 
" unimproved," but noAV it is occupied under a s tatutory license, 
and is within the category of " l e t " lands. Whichever it now is 
it is " rateable property." The land occupied is the core enclosed 
by the pipes. 

[ G R I F F I T H , CJ .—There seems to be no real difference between 
this case, and, for instance, a square pipe laid on the surface. That 
would clearly be an occupation of the land covered by it. (Refers 
to Municipality of Brisbane v. Queensland Tramway Company, 
9 Q,L.J., 67) ]. 

Next, assuming tha t this is rateable property , the decision of 
the Justices as to both amount and method of assessment is final; , 
Knight v. Municipal District of Rockdale, 20 N.S.W.L.R. (Eq.), 
32, a t p. 63. This case shows tha t even if the Court is of opinion 
tha t this property is unimproved land, and I am wrong in the 
contention tha t it is " l e t " land, the ansAver to the question 
must be in the appellant's favour. 

Harvey followed. I t may be tha t the Avord " unimproved " in 
sec, 141 has a special meaning, and means " other lands," i.e., any 
lands not coming within the first class, " buildings or cultivated 
lands," the latter class comprising only improved lands. The 
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Court Avill give the natural meaning to the words in tha t section. H. C OF A. 
The first class of lands comprises such as bring in revenue, and 
the other class all tha t do not. This definition is exhaustive. BOROUGH OF 

and includes everj ' kind of land subject to rates. TLEBE 
V. 

L U K E Y . 

Wise, K.C,, A.G, for N.S.W. (with him Knox and. / . L. Camptjell) 
for respondents. The special case shoAvs tha t the company's 
[iroperty has been assessed at nine-tenths of the fair average 
annual rental ; it must therefore have been placed in the first 
class of " l a n d s " mentioned in sec. 141, i.e., "buildings and culti-
vated lands." The difference betAveen the amount so assessed and 
that wdiich Avould have been arrived a t by tak ing five per centum 
of the unimproved A'alue is very great. The manner in Avhich 
the case is stated makes it necessary for the Court to decide 
whether the assessment should be on one basis or on the other, 
because the question to be answered is, Avhether the company is 
to pay a certain sum for rates. A Avrit was issued for tha t amount 
and the case shoAvs IIOAV that amount Avas arrived at, tha t the 
property Avas treated as coming within the first category in sec. 
141. Therefore if the Court is of opinion tha t it does not fall 
Avithin that category, the company is not liable for the rates as 
assessed, and the Court's decision must be in its favour. To put 
it shortly, if the company is not liable as for land Avithin that 
category, it is not liable at all in this action. In any case the 
Court is asked to give its opinion on this point in AHCAA' of 
the great and general importance of the matter. On the 
general question, the English cases all turn upon the construc-
tion of Avords used in the English Acts. The Sydney Muni-
cipal Council Case was decided on the ground that under 
similar English Acts gas mains had been held to be land in the 
occupation of an occupier. I do not dispute the authori t j ' of the 
English cases if the words of the Municipalities Act were similar 
to those of the English Acts. I contend tha t there is a difference. 
The Act 43 Eliz. c. 2 deals Avitli tlie question of personal liability, 
that of the occupier. 38 Geo. I I I . c. 5 imposes a direct tax upon 
land. So tha t in England, under one Act or the other, all property 
in the nature of land is rateable. Neither of these Acts provides 
for assessment of the rateable property. There are no machinery 
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H. C OF A. sections. If then under our Municipalities Act there are sections 
relating to the assessment, notices, and enforcement of rates, that 

BoKiiuoii OF are quite inapplicable in the view that property of the kind 
Gi.FBf. under consideration is rateable, a more limited construction must 
LUKEY. ]JQ put upon the sections enumerating or defining the classes of 

rateable propertj'. In our Act there are machinery provisions 
that cannot be applied to gas mains at all, e.g., the provisions for 
IcA'y on premises, and enforcement generally. Our legislature 
therefore cannot have contemplated or intended the taxation of 
this form of property. The weight of the English decisions is 
then completely destroyed. This is a taxing Act, and must be 
strictly construed in faA-our of the subject. 

[GRIFFITH, C.J.—That doctrine has been rather questioned in 
recent decisions.] 

In England the Acts are old and naturally their operation 
becomes more extensive as new forms of property come into exist-
ence. But in our case gas companies Avitli their mains and other 
apparatus Avere in existence at the time of the pa,ssing of the 
Municipalities Act, and no draftsman, knoAving of the existence 
of such property and intending to make it taxable, Avould have 
attempted to do .so b}' means of such ,sections as appear in the Act, 
The fact that gas mains were not generally considered to be rate-
able property at that time is evidenced by the fact that never until 
last year was an attempt made to levy a rate upon gas mains, 
Avith the exception of one case in a country toAvn. As to the 
use of the word " all " in sec. 141, that must be qualified and 
explained by sec. 143. It is used to draw a distinction between 
general rates and special rates, to differentiate the property dealt 
Avith in one section from that dealt Avith in the other. It 
amounts to saying that general rates are payable in respect of 
rateable property in general, without regard to benefits received, 
Avhereas the special rates are payable only in respect of such 
property as derives benefit from the works described in sec. 143. 
The Avord must be qualified by Avhat follows, the provision for 
assessment. There cannot be a rate unless the property is both 
rateable and assessable. 

[GRIFFITH, C.J.—The words "assess" and "rate" are commonly 
used togethei-. That may be because they are to be taken 
together as meaning the process of raising the tax.] 


































