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H. c OF A, BARTON, J., and O'CONNOR, J., concurred. 
1904. 

A^^peal allowed. Order of the Supreme 
MOUNTNEY Q ^ makinti the Rule Nisi absolute 

V. ^ 

SMITH, discharged, and Rule Nisi discharged 
with costs. Respondent to pay the costs 
of tlie appeal. 

On tiie application of Armstrong the cost of printing the 
Judge's notes for the purpose of the appeal was allowed. 

Solicitors for appellant. Levy and Fulton. 
Solicitors for respondent, C. Bull. 

C A. W. 

[ H I G H COURT OF AU.STRALIA,] 

BOROUGH OF GLEBE . . . . APPELLANTS; 

PLAINTIFF.S, 
AND 

LUKEY (AUSTRALIAN GASLIGHT CO.) . RESPONDENT. 

DEFENDANT, 

ON APPEAL FROM THE SUPRKME COURT OF 
N E W vSOU'l'H WALE.S. 

Municipal if ies Act (No. 23 of 1897), sees. 137, 138, 141, 150, 154, 166-0'(w 
Company—Liability to pay rates in respect of land occupied by gas maim 
within ttiK horoagli. 

il/(irr/i 16, 17, The Municipalities Act (No. 23 of 1897), by sec. 137, defines "rateable 
IS -̂ 1 

' " • property " as " all lands, houses, -warehouses, counting houses, shops and other 
buildings, tenements, or heredi taments within any municipal i ty ," subject to certain 

'^I'"' '*' *-'-'̂ -' e.xceptions not material. Sec. 1.38 provides for the annual valuation of " a l l rate-
O'Connor, ,1.1. j^bie proper ty ," and sec. 141 provides tha t for rat ing purposes the annual assess-

ment should be made by assessing all rateable property " a t nine-tenths of the 
fair average annual rental of all buildings and cult ivated lands or lands whicli 
are or have been let for pastoral , mining, or other purposes," and " a t the rate 
of five per centum upon the capital value of the fee simple of all unimproved 
lands ." 

H. C OF A 
1904. 
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The defendants, for the purpose of supplying gas to their customers, laid H. C OF A, 
mains and pipes under the streets of the plaintiff borough, 1904, 

Held, tha t the defendants were occupiers of " land " w-ithin the meaning of 
sees. 137 and 141, and were liable in respect thereof for ordinary municipal rates. (^^ ,,.^j^ 

i>'emW';, the " land ",so occupied by the defendants came withiji the class 
" unimproved l a n d s " in sec. 141. 

Held, also, following Knight \.M unicipjal District of Rockdale, 20 N.S.W.L.R., 
(E(j,), 3, that , on an appeal against the assessment, under sec. 150 of the J/((»/t-!pa?J-
lies Act, the decision of the justices is final, both us to tlie amount and as to the 
principle of assessment. 

Municipal Council of Sydney v. Australian Gaslight Co. (1903), 3 S.R. 
(N.rS. W.), 66, approved ; Cfielsea Waterirorks Co. v, Boirley, 17 Q.R,, 358, distin-
guished ; R. v. East London Waterirorks Co., 18 Q.B., 705, and Melbourjie '/'rnnin-iiy 
Co. V. Fitzroy (1901), A.C. 153, followed. 

Decision of the Supreme Court (1903), 3 S.R, (N.S,W,) , 698, reversed. 

This was an appeal from a decision of the Supreme Court of 
New South Wales in a Special Case stated by consent of the 
parties. The Special Case Avas to the following eftect:— 

The plaintiffs are a duly incorporated boi'ough Avithin the 
meaning of the Municipalities Act, 1897. The defendant R. J. 
Lukey, Avas sued as the secretary of the Australian Gaslight Com-
pany, a company duly incorporated by Act of Parl iament of 8 
Win. IV,, amended by Acts of 3 and 22 Vic. In pursuance of the 
powers contained in the said Acts, the defendant company have 
ft-om time to time erected and occupied buildings and Avorks for 
the manufacture of gas Avithin and outside the city of Sydney, 
and for the purpose of supplying gas, laid gas mains beneath the 
streets of the city of Sydney, and the streets and roads of 
several municipalities, and among others beneath the streets 
and roads of the plaintift' borough. The gas mains of the com-
pany so used Avithin the boundaries of the plaintift" borough 
are all laid beneath the surface of the roads and streets, and 
are contained in the subsoil thereof. The said mains all form 
one .service, and are connected by service and reticulation pipes 
Avdth the head office of the defendant company in the city^ of 
S^'dncA'. The plaintiff' borough claimed to be entitled to levy 
general municipal rates and l ighting rates on the defendant 
company in respect of their said gas mains Avithin the said 
hcjrough. The defendant company are not OAvners nor are they 
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H. C OF A. in occupation ot any building or office on the surface of any 
^^^*' lands within the boundaries of the plaintiff' borough. The plaintiffs 

BoRoiTim OF purported to make an assessment of the said property of the 
Gi.KBE defendant company Avithin the said borough, on the basis of nine-
LDKEY. tenths of the fair average rental thereof, and to ra te the defendant 

company in respect thereof. On lOth April, 1902, the plaintiffs 
caused to be served on the defendant a notice of assessment and 
rate for varying amounts respectively for the several wards of 
the plaintift borough. The defendant company gave the plaintiff 
borough notice of their intention to appeal against the assessment 
of the said gas mains, under sec. 154 of the Municipalities Act, 
1897. Upon the hearing of the said appeals the Stipendiary 
Magistrate upheld the assessments, both for the purpose of the 
general municipal rates and the l ight ing rates. Tlie plaintiffs 
caused a Avrit to be issued against tiie defendant company for the 
recovery of the amount of the said rates calculated on the basis 
of the said assessment. After the issue of the Avrit and before 
judgment the parties agreed tha t the facts above set forth, together 
with the following questions of law, should be stated by Avay of 
special case for the opinion of the Supreme Court, Avithout 
pleadings:— 

1. Whether the defendant company are liable to pay general 
municinal rates under the provisions of the Municipalities Act, 
1897 for the years 1902-1903, and 1903-1904, in re.spect of their 
said property wdthin the plaintiff borough. 

2. Whether the defendant company- are liable to pay lighting 
rates under the provisions of the Municipalities Act, 1897, for the 
years 1902-1903 and 1903-1904, in respect of their said property 
in the plaintiff borough. 

If the Supreme Court should be of opinion t ha t the first 
question should be answered in the affirmative, judgment was to 
be entered up for the plaintiffs for £2,700. If the Court should 
be of opinion t ha t the second question should be answered in the 
affirmative, then judgment was to be entered up for the plaintiff 
in the additional sum of £787 10s. 

On 20th November the special case came on for argument 
before the Supreme Court. The point in respect of l ighting rates, 
iuA'olved in the second question, Avas not pre.s.sed on behalf of the 
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C. OF A. 
1904. 

plaintiff's, and the Court's attention Avas therefore directed solely H-
to the first question, as to general municipal rates. On December 
4th the Supreme Court (consisting of Stephen, Acting C.J., Oiven, KOROLT.H OF 

J, and Pring, J,) delivered judgment in favour of the defendant '''-KRE 

company, answering the questions in the negative (reported 1903, LUKKY. 
3 S.R. (N.S.W.), 698). From the decision on the fir.st question 
the plaintiff borough IIOAV appealed. 

Gordon, K.C. (Harvey Avith him), for the appellants. The 
appellants do not noAV contend tha t the respondents are liable for 
the lighting rates. They appeal only from the decision of the 
Supreme Court t ha t the respondents are not liable for general 
municipal rates. 

The sections bearing upon the matter are 137 and 141 of the 
Municipalities Act, 1897, Avhicli consolidated the earlier Acts. 
In the Sydney Corporation Act, 43 Vic. No. 3, the section is 103 
(consolidated by No. 35 of 1902). The decision of the Supreme 
Court in Municipal Council of Sydney v. Australian Gaslight 
Go. (1903), 3 S.R. (N.S.W.), 66, was right, and governs this case. 
There is no distinction to be drawn between rateable property 
under the tAvo Acts. Sec. 103 of 43 Vic. No. 3 is practically 
identical Avith sec. 137 of the Municipalities Act. If sec. 137 
stood alone this property Avould be clearly rateable. I t is land 
Avithin the meaning of that section ; R. v. East London Water-
works Co., 18 Q.B., 7 0 5 ; R. v. West Middlesex Waterworks, 
1 E. & E., at p. 720. Then sec. 141 of the Municipalities 
Act provides tha t the council shall make an estimate of the 
probable expenditure for the current year and raise " the amount so 
estimated by an assessment and rate upon all rateable property " 
within the municipality. " All rateable property " is tha t Avhich 
is enumerated in sec. 137. Sec. 141 divides this " ra teable 
propertj' " into IAVO classes. Then the rate, though assessed upon 
the property itself, is to be paid by the " occupier " : The respon-
dents are " occupiers" of the land although it is land beneath the 
surface. The judgment of the Supreme Court practically admits 
that this is so, bu t they say in effect tha t out of " all lands " must 
be taken certain kinds of land in Avhich the property of the respon-
dents is included. They say tha t sec. 141 practically amounts 
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H. C OF A. to a proviso to sec. 137, and tha t the plaintiffs are in this dilemma, 
^^^*' either the property in question is not " rateable property " as 

BOROUGH OF defined by sec. 137, or, if it is within t ha t section, there is no way 
GLEBE ^J; j-gcovering rates upon it. The effect of their judgment is that 
LuKEA'. tfie AVords " rateable property " have a different meaning in the 

two sections. My contention is tha t sec. 137 points out what 
kinds of property are rateable, and sec. 141 lays doAvn the manner 
in Avliich the property is to be rated, dividing it into tAvo classes 
for tha t purpose. 

I t is practicallj ' admitted tha t this proper ty is land, and there-
fore rateable by sec. 137. Consequently if sec. 141 does not 
remove it from the category of " rateable property," the Supreme 
Court must be Avrong. Land must be either improved or unim-
proved. Improved land is either " buildings or cultivated land " 
or " land let or having been let," tha t is, land tha t is worth 
occupation. The company does not own the land, they have a 
s ta tu tory license, a s ta tu tory tenure, bu t the land must still be 
either improved or unimproved. OriginalI3' it was in the class 
" unimproved," but noAV it is occupied under a s tatutory license, 
and is within the category of " l e t " lands. Whichever it now is 
it is " rateable property." The land occupied is the core enclosed 
by the pipes. 

[ G R I F F I T H , CJ .—There seems to be no real difference between 
this case, and, for instance, a square pipe laid on the surface. That 
would clearly be an occupation of the land covered by it. (Refers 
to Municipality of Brisbane v. Queensland Tramway Company, 
9 Q,L.J., 67) ]. 

Next, assuming tha t this is rateable property , the decision of 
the Justices as to both amount and method of assessment is final; , 
Knight v. Municipal District of Rockdale, 20 N.S.W.L.R. (Eq.), 
32, a t p. 63. This case shows tha t even if the Court is of opinion 
tha t this property is unimproved land, and I am wrong in the 
contention tha t it is " l e t " land, the ansAver to the question 
must be in the appellant's favour. 

Harvey followed. I t may be tha t the Avord " unimproved " in 
sec, 141 has a special meaning, and means " other lands," i.e., any 
lands not coming within the first class, " buildings or cultivated 
lands," the latter class comprising only improved lands. The 
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Court Avill give the natural meaning to the words in tha t section. H. C OF A. 
The first class of lands comprises such as bring in revenue, and 
the other class all tha t do not. This definition is exhaustive. BOROUGH OF 

and includes everj ' kind of land subject to rates. TLEBE 
V. 

L U K E Y . 

Wise, K.C,, A.G, for N.S.W. (with him Knox and. / . L. Camptjell) 
for respondents. The special case shoAvs tha t the company's 
[iroperty has been assessed at nine-tenths of the fair average 
annual rental ; it must therefore have been placed in the first 
class of " l a n d s " mentioned in sec. 141, i.e., "buildings and culti-
vated lands." The difference betAveen the amount so assessed and 
that wdiich Avould have been arrived a t by tak ing five per centum 
of the unimproved A'alue is very great. The manner in Avhich 
the case is stated makes it necessary for the Court to decide 
whether the assessment should be on one basis or on the other, 
because the question to be answered is, Avhether the company is 
to pay a certain sum for rates. A Avrit was issued for tha t amount 
and the case shoAvs IIOAV that amount Avas arrived at, tha t the 
property Avas treated as coming within the first category in sec. 
141. Therefore if the Court is of opinion tha t it does not fall 
Avithin that category, the company is not liable for the rates as 
assessed, and the Court's decision must be in its favour. To put 
it shortly, if the company is not liable as for land Avithin that 
category, it is not liable at all in this action. In any case the 
Court is asked to give its opinion on this point in AHCAA' of 
the great and general importance of the matter. On the 
general question, the English cases all turn upon the construc-
tion of Avords used in the English Acts. The Sydney Muni-
cipal Council Case was decided on the ground that under 
similar English Acts gas mains had been held to be land in the 
occupation of an occupier. I do not dispute the authori t j ' of the 
English cases if the words of the Municipalities Act were similar 
to those of the English Acts. I contend tha t there is a difference. 
The Act 43 Eliz. c. 2 deals Avitli tlie question of personal liability, 
that of the occupier. 38 Geo. I I I . c. 5 imposes a direct tax upon 
land. So tha t in England, under one Act or the other, all property 
in the nature of land is rateable. Neither of these Acts provides 
for assessment of the rateable property. There are no machinery 
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H. C OF A. sections. If then under our Municipalities Act there are sections 
relating to the assessment, notices, and enforcement of rates, that 

BoKiiuoii OF are quite inapplicable in the view that property of the kind 
Gi.FBf. under consideration is rateable, a more limited construction must 
LUKEY. ]JQ put upon the sections enumerating or defining the classes of 

rateable propertj'. In our Act there are machinery provisions 
that cannot be applied to gas mains at all, e.g., the provisions for 
IcA'y on premises, and enforcement generally. Our legislature 
therefore cannot have contemplated or intended the taxation of 
this form of property. The weight of the English decisions is 
then completely destroyed. This is a taxing Act, and must be 
strictly construed in faA-our of the subject. 

[GRIFFITH, C.J.—That doctrine has been rather questioned in 
recent decisions.] 

In England the Acts are old and naturally their operation 
becomes more extensive as new forms of property come into exist-
ence. But in our case gas companies Avitli their mains and other 
apparatus Avere in existence at the time of the pa,ssing of the 
Municipalities Act, and no draftsman, knoAving of the existence 
of such property and intending to make it taxable, Avould have 
attempted to do .so b}' means of such ,sections as appear in the Act, 
The fact that gas mains were not generally considered to be rate-
able property at that time is evidenced by the fact that never until 
last year was an attempt made to levy a rate upon gas mains, 
Avith the exception of one case in a country toAvn. As to the 
use of the word " all " in sec. 141, that must be qualified and 
explained by sec. 143. It is used to draw a distinction between 
general rates and special rates, to differentiate the property dealt 
Avith in one section from that dealt Avith in the other. It 
amounts to saying that general rates are payable in respect of 
rateable property in general, without regard to benefits received, 
Avhereas the special rates are payable only in respect of such 
property as derives benefit from the works described in sec. 143. 
The Avord must be qualified by Avhat follows, the provision for 
assessment. There cannot be a rate unless the property is both 
rateable and assessable. 

[GRIFFITH, C.J.—The words "assess" and "rate" are commonly 
used togethei-. That may be because they are to be taken 
together as meaning the process of raising the tax.] 
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The words providing for assessment and notice thereof are H. C OF A. 
(juite inapplicable to the case of gas mains. A notice could not '®" • 
be posted to the gas main as prescribed by sec. 141. I admit gojiopoH OF 
that the use of such inapplicable terms does not conclude the '̂T-EBK 

matter, but it points strongly towards the intention of the LUKKY. 
legislature. 

[BARTON, J.—Seeing that the Gas Companies Act was passed 
in 1828, and the Municvpcdities Act in 1866, you s-ay that your 
argument is strengthened by the omission of the legislature to 
provide for a state of aff'airs known to exist at the time,] 

Yes, and further fortiffed by the terms of the machinery 
provisions. If the words imposing the tax are A'ague, I am 
entitled to look at the machinery sections to discover the 
intention of the legislature. Again, in sec. 141, the AVord " such" 
is qualitative, not indicative ; its use shovA's either tha t the Avord 
" all " in the fullest sense is inappropriate, or tha t only a 
particular class of property is referred to, i.e., such property as is 
" rateable." And by tha t section the only property Avhich is 
liable to pay rates is tha t which is specifically mentioned in the 
provision for the diff'erent methods of assessment. Sees. 151 
and 152 are also inapplicable on the supposition tha t it Avas 
intended to rate gas mains. As to sec. 137, gas mains are not 
within its meaning. The English decisions are under differently 
Avorded Acts, from which the qualifying sections, such as those 
pointed out, are absent. In the poor rates cases the tax Avas 
upon persons, here it is ujion property, it is made a charge upon 
the land; Chelsea Waterworks Co. v. Bowley, 17 Q.B., 358 ; 
discussed by Stephen, A.C.J., in Municipal Council of Sydney 
v. Australian Gaslight Co. (1903), 3 S.R., at p. 76 ; 38 Geo, III . , 
e. 5, s. 4; Metropolitan RcUhvay Co. v. Foivler (1893), A.C. 416, 
Herschell, L.C, at p. 422. 

Knox followed. Bowley's Case is a decision upon an Act more 
in line with our Municipialities Act than are the Acts dealt wi th 
in the other cases cited in this and in the Sydney Council case. 
The Statute, (42 Eliz. c. 3), for the Relief of . the Poor, to Avhich 
most of the Eiio'lish cases refer, contains these Avords " the church-
warden &c." . . . " to raise " . . . " by taxation of every 
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H. C OF A. inhabitant" . . . "and of every occupier of lands, houses, 
,_^_^ tithes impropriate, or propriation of tithes, coal mines," &c., "in 

BoKouiJH OF such competent .sum and sums of money as they .shall think fit" 
'"";"'•' {Chitty, Collection of Statutes, sub, " Poor " vol, iii., p. 634). R. v. 
LUKEY, ^^gj; London Waterworks, 18 Q.B., 705, turned upon the 

construction of Statute 11 Geo, III., c. 12, s. 36 as extended by 
57 Geo. Ill, , c, 29, sec, 24,the former imposing the tax upon "all 
and every person or persons AVIIO do or shall inhabit, hold, occupy, 
posse.ss or enjoy any land, bouse, shop, Avarehouse, cellar, vault or 
other tenements or hereditaments within any of the said streets," 
and the latter " upon all and CÂ ery person or persons who do and 
shall inhabit, hold, occupy, be in possession of or enjoy, any 
messuages, tenements, lands, grounds, &c." " or other buildings or 
hereditaments situate," &c. 38 Geo. I l l , c. 5, s. 4 (dealt Avith in 
Boivley's Case) enacted that " all bodies corporate having or 
holding any lands or hereditaments shall be charged to the land 
tax." The Courts held in the case of the first two Statutes that 
the tax Avas a personal tax, and in the latter a tax upon land. The 
case before this Court is parallel to Bowley's Case. Under our 
Act the tax is upon land. The sections to be considered are 137 
and 153. The former makes no reference to persons at all, .so 
that if that section imposes a tax it is upon land. Sec. 154 makes 
it clear that this is so, because it makes the rate a charge upon 
the land. Certainly a means of recovering rates from persons is 
given by the Act, but that does not alter the nature of the tax. 
Just as in the case of the Land Tax Act there is a remedy given 
against persons, as an alternative, in the first and the last resort 
the tax is a charge upon the land. The manife.st scope and 
intention of the Act is that owners of land should contribute 
towards a common fund to be applied for the benefit of their 
property. 

[O'CONNOR, J.—" Charge " may be used in tA\'o senses, one a tax 
in respect of certain propertj^ and the ,second an imposition upon 
the property itself.] 

Although the occupier is made liable he may recover the 
tax over against the landlord. For convenience to the rating 
authority the remedy is given against him in the first instance, 
but that is only a form. If the question Avere merely what sort 
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of occupation would bring a person Avithin the meaning of H. C OF A. 
" occupier " in the Act, assuming that the property Avas rateable, it ' ' 
might be conceded tha t the " holding " of the defendant in this BoKouiwr OF 
case was an "occupation," but the question here is Avhether tha t *'LEBI; 

Avhich the company " occupies " is " l a n d " Avithin the Act, and LUKEV. 
rateable. On this question Bowley's Case is in point, and it has 
stooii for many years untouched. 

[GRIFFITH, C.J. (referred to Holywell Union v. Halkyn District 
Mines Drainage Company, 1895 A.C, 117.) The question 
whether the property Avas a mere easement was regarded as 
important in that case.] 

As to sec. 141. The Act applies only to land capable of being 
let or dealt Avith in the ordinary way. " Let " means strictly 
"demised by lease," by some contract creating the relationship of 
landlord and tenant. Sec. 155 supports this view, because it 
makes an occupier liable for not giving the owner's name, 
implying that where the occupier is not the OAvner, he is in a 
position to give the owner's name. This is AAdiolly inapplicable 
to the company's property in the gas mains. This is a taxing 
Statute, and the House of Lords has laid down the rule tha t a 
ta.K can only be imposed by clear and unmistakeable Avords. I t 
must be assumed that the legislature Avas capable of expressing 
itself clearly Avith respect to the state of aff'airs at the date of the 
enactment. I t is scarcely conceivable that Avith this knoAvledge 
they AÂ ould have used these words to make this propertj- liable, 
Avlien they could easily have done so by clear Avords. 

[GRIFFITH, C J . — A literal reading of the Act AA'ould prevent 
a tax upon land that ,al though improved and occupied in connection 
with buildings, was not built upon or let, Avliich Avould reduce it 
to an absurdity,] 

I contend that the ordinary meaning is to be put upon the 
words. Moreover, the meaning of the Avords used in the enumera-
tion in sec. 137 must be qualified by words subsequently used. The 
Avhole must be looked at together. The Court cannot take a feAv 
Avords, and, finding them apparently inclusive of this property, 
throw upon the defendants the onus of shoAving tha t subsequent 
AVords clearly cut doAvn that meaning. 

[GRIFFITH, C.J.—If Ave see that the object of the legislature 
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H, c. OF A, was the imposition of a tax upon all rateable proper ty we should 
^^^'^- not be astute to find a casus omissus ; and where from one part 

BOROUGH OF ^i the Act the intention is manifest, Ave ought in construing the 
Gi.KBF. other parts to endeavour to carry out tha t intention.] 
LuKKv. Next , the decision of the Justices upon an appeal under sec 

150 is final only as to the value, not as to the basis ; Municipal 
Council of North Sydney v. Milson, 15 N.S.W.R., 55, which Avas 
overruled by Knight v. Municipality of Rockdale, was rightly 
decided. The Melboumie Tramway v. Mayor of Fitzroy (1901), 
A.C. 153, decided tha t there Avas in general an appeal from the 
Justices ' decision. 

[O 'CONNOR, J.—Mr. Gordon argues tha t assuming this to be 
rateable property, the Court cannot consider the method by 
which the value was arrived at.] 

There are conflicting decisions on the point. The question for 
the Court is Avhether we are liable to pay a certain amount, and 
tha t amount is .shoAvn to be nine-tenths of the fair average 
rental. I t cannot be supposed tha t the legislature intended that 
the Justices' decision should be final on this point. Asses.sment 
of property on a rental basis might make a difi'erence of many 
thousands as compared Avitb an assessment on the other basis, 
and yet if the plaintiffs contention is r ight, there would be no 
appeal. Value is a mere mat te r of amount, a question of fact, 
but the basis of assessment is really a mat ter of law, a pre-
liminary to the ascertainment of the fact, and Innes, J., at p. 61 
in Milson's Case, points out the difference, and holds tha t on the 
one point the Ju.stices' deci,sion is final, bu t on the otlier is subject 
to appeal. The finality of their decision is co-extensive Avith 
their jurisdiction, and their jurisdiction is only as to value. 

[O 'CONNOR, J .—The question tu rns upon the words " matter of 
such appeal," If this means all questions coming before them, 
their decision is final on all, if not, not. The Avords are open to 
both construction.s.] 

[ G R I F F I T H , C.J., referred to Smith v. Richmond, 1899 A,C, 448, 
and 59 and GO Vic , c. 16, ss. ] , 5, 6, 9.] 

Knox cited also on this point. Borough of Randwick v. Aus-
tralian Cities Investment Co., 12 N.S.W.R., 2 9 9 ; Waratah 
Municipality v. Wcxrcdah Co., (1874) 2 S.C.R.N.S., 167 ; Borowjh 
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uf Grafton v. A.M.P. Society, 9 N.S.W.R,, 4 6 5 ; Mayor o/ H. C OF A. 
Prahran v. Carter, 15 V.L.R., 228, at p. 232 ; Melbourne Tram-
way Co. V. Mayor of Melbourne, 
Edw. VII., No. 27, sees. 101, 122. 

1904. 

way Co. V. Mayor of Melbourne, 24 V.L,R., 33, at p. 39 ; and 2 BOROUGH OF 
G L E B E 

V. 

J. L. Campbell folloAved, Sec, 137 must be taken as involving 
an unexpressed limitation upon the words " all." I t cannot mean 
" all" lands within the municipality because, if tha t were so, 
" all " in section 141 would include streets. Streets are not Avithin 
the express Avords of the operative part of the section nor the 
exceptions. We do not contend that the gas mains are not 
occupied by the company, but that there is nothing in the act to 
bring them within the definition of rateable property. The pipes 
must be regarded as par t of the streets and therefore excepted. 
The surfaces are not rateable property although Avithin the 
municipality 

[GRIFFITH, C J . — The surface of streets Avould be either 
occupied for public purposes or unoccupied and unimproved.] 

The pipes run through land Avhich is not rateable, tha t is, land 
required for the support of the surface, and therefore the company 
cannot be said to be occupiers of rateable property in respect of 
them. Again, the land occupied by the gas mains has neither a 
rental value nor a capital value in the ordinary sense. I t could 
not, therefore, have been intended to include it in the property 
for the assessment of wduch sec. 141 provides ; and there is no 
other rateable property. 

Gordon, K .C, in reply. As to the finality of the Justices ' 
decision, the s tatement of the law in Knight v. Mihnieipality of 
Rockdale, at p. 62, is the true one. The object of the legislature, 
in making their decision final, Avas to enable the council to knoAv 
their position clearly, Avhen they had assessed their rates and the 
appeals were disposed of. The rates are required for immediate 
use, and it Avas obviously necessary to prevent ratepayers from 
lying by until they were sued, and then a t tacking the assessment. 
There may be an appeal under the Justices Act, but sec. 150 
clearly makes the decision final on all points. But even if there 
was an appeal from the justices, the defendant company did not 

L U K E Y . 



170 H I G H COURT [f904, 

H. C OF A. appeal. They cannot raise the point noAV. I t is not open to 
them on the special case. J u d g m e n t is to be entered for a certain 

BOROUGH OF amount if the questions are answered in the affirmative. The 
Gî EBE Court in Knight v. Municipality of Rockdale considered all the 
LUKEY, authorit ies and decided tha t so long as the justices Avere acting 

Avithin their jurisdiction their decision was final, and that the 
mode of assessment Avas Avithin their jurisdict ion ; Melbourne 
Tramway Co. v. Mayor of Fitzroy (supra),does not touch this case. 
I t turned upon the Justices Act and not the Municipalities Act. 
As to the rateabil i ty of the property ; R. v. East London Water-
works, 18 Q.B., 705, is in point and in plaintift's favour; Boivley's 
Case was a decision upon an Act ve iy diff'erent from ours, and 
turned upon the question of wha t was land within the meaning of 
that Act. I t merely decided tha t on the Avords of an Act rating 
persons as " owners or holders," the waterworks company Avere not 
" owners or holders " Avithin its meaning. In our Act the occupier 
is primarily liable, and the defendant company are rated as 
occupiers, not as owners or holders. Sec. 137 makes certain 
OAvners exempt by reason of the use of their land ; consequently 
the distinction between oAvnei-s and occupiers must have been 
considered in draft ing the section. In R. v. Governor and 
Council of Chelsea Waterworks, 5 B. & Ad., 156, it Avas held that 
the occupier was liable al though another person was rateable in 
respect of the same land in respect of his use of the herbage upon 
it. I t is by virtue of occupation t ha t persons are made liable 
under our Act. [Refers to sees. 151, 154 and 156]. Lord Hob-
house, a t p. 169 of the judgment in Melbourne Tramway Co. v. 
Mayor of Fitzroy, recognises the applicability of the English 
ra t ing cases to the Victorian Act (collected in MacHagh and 
O'Dowd's Local Government Acts), and sec. 551 of that Act 
makes the rate a charge upon the land, j u s t as sec. 154 does in 
our Act. 

[BARTON, J., referred to Ex parte Mclnnes, 4 N.S.W. L.R,, 143, 
and Ingram v. Drinkivater, 32 L.T.N.S., 746. These cases have 
some reference to gather ing the intention of the legislature 
from their presumed knowledge of previously existing circum-
stances.] 

Ex parte Mclnnes is distinctly in my favour, Ingram v. 
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Drinkwater is very similar to Bowley's Case, and is open to the H. C OF A. 
same criticism. I admit tha t if from the rest of the Act it clearly 
appeared that there Avas no intention to make this property rate- BOROUGH OF 

able, it Avould be a very s trong authorit j ' . As to the inference ^^LEBE 

draAvn from the use of inappropriate Avords to describe gas mains, LUKEY. 

if the legislature knew of their existence and intended to make 
them rateable, niy answer is that they must be taken to have 
known the meaning of the word " land," and at tha t time it 
had been established by numerous decisions tha t property of this 
nature was land and was rateable as such. [He referred also to 
Interpretation Act, 1897 (No. 4 of 1897), sec. 21, sub-sec. {e)]. 

Judgment Avas deliA'ered by 
GRIFFITH, C.J. This appeal raises a question of great interest 

and importance to all municipalities in NeAV South Wales as Avell 
as to all gas companies, water companies and others carrying on 
a business Avbich requires the use of the streets and roads of 
municipalities for the purpose of laying their mains. The action 
was brought by the borough to recover rates claimed to be due 
from the defendant company in respect of their gas mains laid 
doAvn in the streets of the borough. The question of the liability 
of the company to be rated depends entirely upon the terms of 
the Municipalities Act of 1897, clause 137 of Avliich defines rate-
able property thus :—" All lands, houses, Avarehouses, counting 
houses, shops, and other buildings, tenements, or hereditaments 
within any municipality shall be rateable property Avithin the 
meaning and for all the purposes of this Act, save as it is next 
hereinafter excepted," and then enumerates certain exceptions 
within Avhich the property in question is not included. Under 
that section the first question Avliich arises is Avhether tha t 
portion of the soil occupied in this waj ' bj^ a gaslight or any 
similar company, for the purpose of carrying its mains, is " land" 
within the meaning of the definition, and the second question is 
Avhether, if it is prinul facie " land " Avithin the meaning of 
that definition, there are other provisions in the Act Avhicli 
require a more limited construction. Before the Supreme Court 
the latter question only Avas considered, because the Court had 
previouslj' held, in an action brought b}' the S^'dney City 

21st M.irc-h, 
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H. C. OP A. Corporation against the defendant company, that the defendant 
^^^^- company's mains came within similar words in the Sydney 

RoHouoH OF Corporation Act. The Supreme Court therefore addressed itself 
GLEBE Q̂ ĵy. ^^ j-ĵ g question Avhether there Avere other provisions in the 
LUKEY. Municipalities Act that required a more limited construction to 

be put upon sec. 137. Before this Court, however, both questions 
Avere raised, and it is necessary for us to deal with both, because 
Ave are not bound by the decision of the New South Wales Court. 
As was pointed out by the Court in the Sydney Corporation 
Case, it is settled law in England that, under Statutes by which the 
occupiers of land are liable to be rated, the portions of the soil 
occupied by a gas, water, or tramway company are " land " Avithin 
the meaning of the Statutes, and that companies carrying on their 
business by means of these " lands " are " occupiers " Avithin the 
meaning of the same Statutes. In the Sydney Corporation Case 
an endeavour was made on behalf of the company to distinguish 
these authorities from the case then before the Court by suggest-
ing that the company's occupation was somewhat diff'erent in 
that it Avas in the nature of an easement, and not land Avithin 
the meaning of the Statute, and that the defendants, there-
fore, could not be said to be " occupiers" within the meaning 
of the Statute. To establish this, reliance was placed upon 
the case Chelsea Watertvorks Co. v. Bowley, reported in 17 
Q.B., 358, but, as was pointed out by Herschel, L.C, in Metro-
politan Railway Co. v. Fowler, (1893) A.C, 416, that case turned 
upon the words of the Land Tax Act, and it was held by the Court 
that under that particular Act there Avas no intention to charge 
persons whose occupation was of such a kind as that of a water-
Avorks company. He pointed out, however, that it was very difficult 
to reconcile that case with another case decided in the same year 
by the House of Lords, The King v. East I^ondon Waterworks 
Co., 18 Q.B., 705, in w^hich it was held, Avith regard to a tunnel 
occupied by a raiUvay company, that so much of the soil as Avas 
occupied by the tunnel was land within the meaning of the rating 
Act. The same has been held by the Privy Council to be the law in 
Victoria under a definition in almost the same words as are in the 
Sydney Act; Melbourne Tramway Company v. Fitzroy, (1901) 
A.C, 153. Lord Hobhouse, in delivering the judgment of their 
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Lordships, at p. 167, quoted the Victorian Statute, "All land shall H- C- OF A. 
be rateable property Avithin the meaning of this Act, and of the 
Acts relating to the incorporation of the City of Melbourne, and BOROUGH OF 

town of Geelong, save as is hereinafter excepted," &c. There Avere ^^^^ 
certain other provisions in connection with the tramAvaj^ to Avhicb LUKEY. 

His Lordship referred, and at p. 169 he Avent on to say: "But their 
Lordships do not find in these provisions any indication of a 
departure from the principles of municipal ra t ing established alike 
in England and Victoria. The use of the tramAvay is the occupa-
tion of the t ramway. The position of the Pi'mlico Trannvay Co., 
L.R., 9 Q.B., 9, resembles tha t of the present appellant. The 
•enactments defining the position of the IAA'̂ O companies are almost 
identical. The Pimlico Company was held to be an occupier, 
rateable as such, and not the less so because its occupation Avas 
restricted to a particular purpose, nor because the public also had 
rights over the same ground. Their Lordships agree Avith the 
Supreme Court tha t this company is subject to ordinary municipal 
rates." I t may therefore be taken to be settled hxAV in England and 
in Victoria tha t such companies are liable for ordinary municipal 
rates in respect of their occupation of tha t par t of the soil under 
the streets. The arguments addressed to the Full Court on behalf 
of the defendant in the case of the Municipcd Council of Sydney 
V. Australian Gaslight Company were not accepted. In my 
opinion it is the laAv in this State tha t companies of this kind are 
liable to pay ordinary municipal rates in respect of this sort of 
occupation unless there is to be found something in the Statutes 
specially exempting them. This is also the settled laAV in 
Queensland under precisely similar Statutes . I tu rn now to the 
question whether there is any th ing in the Municipalities Act 
requiring that a different interpretation be put upon sec. 137. 
On this question there were two main lines of a rgumen t ; first it 
was contended that see. 131 contained no provision for assessing 
such land, and secondly it was sought to raise a distinction 
between this and the English cases on the ground tha t under this 
section certain notices had to be served upon the occupiers of the 
property, and tha t the defendants were not occupiers upon Avhom 
such a notice could be conveniently .served. I t was also urged 
that the rate Avas a charge upon the land, and so was on a different 
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BOROUGH OF 
G L E B E 

V. 
L U K E Y . 

H. C. OF A. footing from the poor rates in England. But as the English cases 
®̂*̂*' turned only on IAVO questions, Avhether land so occupied Avas land 

Avithin the meaning of the Act, and Avhether the person sought to 
be rated Avas an occupier, it would seem that this point about 
service of notice upon the company is immaterial. If it is land, 
and the person sued is an occupier, then the provisions requiring 
the occupier to pay become applicable and the liability is absolute. 
I can see no difficulty in applying a section providing that notice 
be served upon the occupier in this case any more than in the 
case of the Municipal Council against the Gas Company. 

There remains the cpestion whether the assessment clause in 
sec. 141 renders it necessary that a diff'erent interpretation be put 
upon the Avords in sec. 137. Sec. 138 in Division II. of Part 
X. makes provision for the valuation of all rateable property. 
Then follow tAVo sections giving details as to the method of 
making this valuation. Then in Division III., sec. 141, there 
is a requirement that the council of each municipality shall 
make an estimate of the probable expenditure and the probable 
revenue for the current year, and then that they shall rafse the 
amount required " by an assessment and rate upon all rateable 
pi'operty Avithin such municipality." I pause here to note the 
word " all." Then folloAÂ  the AÂ ords Avhich haA'e given rise to the 
difficulty in the Court below, " assessing the same at nine-tenths 
of the fair average annual rental of all buildings and cultivated 
land or lands which are or have been let for pastoral, mining, or 
other purposes, Avhether .such buildings or lands are then occupied 
or not, and at the rate of five pounds per centum upon the capital 
value of the fee-simple of all unimproved lands, such average 
rental and capital value of all such rateable property to be esti-
mated by valuers as is hereinbefore provided." The learned 
Acting Chief Justice, at p. 701, puts the difficulty thus—"It 
seems to me that Ave may take the view either that this section 
limits the term ' rateable property ' in sec. 137 to the property 
mentioned in sec. 141, or that it is rateable property, but not 
liable to assessment. In fact Ave are not asked in terms whether 
the property is rateable, but Avhether the defendant company are 
liable to pay the rates." And Mr. Justice Owen, at p. 703, thus; 
—" But the difficulty arises under sec. 141, Avbich provides for 



fCL.K.] OF AUSTRALIA. 175 

assessment. That section enacts tha t the council of the borough, If- C. OF A. 
after making an estimate of the probable expenses, &c,, shall 
raise the amount so estimated by an assessment and rate upon BOKOUGH OF 

all rateable property Avithin such municipality." Here the learned ''-»»» 
Judge quotes tha t par t of the section providing the method of LUKEY. 

assessment, and then proceeds—" I cannot see IIOAV gas mains laid 
under the surface of roads and streets can come under the Avords 
' buildings and cultivated lands, or lands Avhicli are or have been 
let for pastoral, mining or other purposes,' or IIOAV roads and streets 
occupied by gas mains can be described as ' unimproA'ed lands.' 
In my opinion gas mains laid under the surface of a road or street 
of a municipality do not come within either of the categories of 
rateable property Avhicb can be assessed. If tha t is so, then the 
AVords in sec. 137, ' l ands , tenements and heredi taments ' must 
have a meaning limited by the poAver to as.sess in sec. 141, and 
must be held to be such lands, tenements and hereditaments as 
are referred to in sec. 141." 

In construing Statutes the first duty of the Court is to ascertain, 
if possible, the intention of the legislature. Now in this Act the 
legislature has expressed three times in forcible language its 
intention that all rateable pi'operty shall be valued and i-ated. 
Sec. 138 says—" The council of each municipality shall cause a 
valuation to be made in each year of all rateable property Avithin 
such municipality by tAVO competent persons to be styled valuers." 
Sec. 141 provides tha t the as.sessment and rate shall be made upon 
" all rateable property within such municipality," and toAvards 
the end of the main par t of the section the same AVOrds " all such 
rateable property " are again repeated in the provision for the 
estimation of the value. That being the expressed intention of 
the legislature, it is the duty of this Court to construe the 
remaining Avords of the section in such a Avay as to give effect to 
that intention, if the Avords used are fairly capable of being so 
construed. On this subject I refer to Avhat may be regarded as 
perhaps the oldest and the latest s tatement of the rule to be 
followed in such cases. I quote tirst tha t made by Sir B. Shoiver, 
in A.D. 1688, as set out on p. 117 ol Hardcastle on Statutory Law, 
3rd ed.; " I t is a knoAvn rule in the interpretation of Statutes, 
that such a sense is to be made upon the Avhole as tha t no clause. 
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H. C. OF A. sentence, or word shall prove superfluous, void, or insignificant, 
'̂ '̂ ^̂  if by any other construction they may be all made useful and 

BOROUGH OF pertinent." The Avord " a l l " used in the Act noAV before us, 
^'^^^'^ must therefore not be made " superfluous, A'oid, or insignificant" 
LUKEY. jf it is possible to avoid making it so. In the case of Scdmon v. 

Duncombe, before the Pr ivy Council in 1886, reported in 11 A C , 
627. Lord Hobhouse, in delivering the j udgmen t of the Committee, 
of Avhich Lord Watson was a member, said (p. 6 3 4 ) : - - " I t is, 
hoAvever, a very serious mat ter to hold that , Avliere the intention 
of a S ta tu te is clear, it shall be reduced to a null i ty by the drafts-
man's unskilfulness or ignorance of law. I t may^ be necessary 
for a Court of Just ice to come to such a conclusion, but their 
Lordships hold t ha t nothing can just ify it except necessity or the 
absolute intractabilitj^ of the language used. And they have set 
themselves to consider—first, whether any substantial doubt can 
be suggested as to the main object of the legis lature; and, 
secondly, Avhether the last nine Avords of sec. 1 are so cogent 
and so limit the rest of the Sta tu te as to nullify its effect either 
entirely or in a very important particular." Taking then into 
consideration this principle, tha t all the words used are to have a 
meaning given to them tha t is consistent wi th the intention of 
the legislature, and having regard to the Avords used here in 
particular, I confess tha t I do not feel very much difficulty. It 
is clear to my mind that the legislature thought , as the drafts-
man thought, that they had divided all proper ty into tAvo classes, 
one cla,ss to be valued by taking its fair average annual rental, and 
another class, comprising all land as to Avhich this Avould not be a 
fair basis of valuation, to be valued by tak ing the capital value 
of the fee simple a.s the basis. I t is said by the defendants 
tha t the property sought to be rated in this case does not fall 
Avithin either of these classes. The first pa r t of the clause de-
.scribes one class asconsistingof "all buildings and cultivated land.s, 
or lands Avhicli are or have been let for pastoral, mining, or other 
purposes, whether such buildings or lands are then occupied or 
not," and the other class as "a l l unimproved lands," The section 
i,s, no doubt, inartificially draAvn. The word " bui ld ings" must 
be taken to include the curtilage as Avell, a l though, literally, 
it means only the actual s tructure, and, consequently, there is no 
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e.xpress provision at all for I'ating anyth ing but the actual Î- <-'- "i' '̂ -
structure, although only a pa r t of the land is built upon. I t is 
plain that the legislature thought that the test of rateabili ty BOROUGH OF 

should be whether the laud Avas, or Avas not, in such a condition as ' J ' '™^ 

to be likely to produce revenue, and enumerated Avhat it regarded LUKEY. 

as improvements. All other lands Avere regarded as unimproA'ed. 
Improvements were taken to be buildings or cultivation or mining 
operations, and if there were none of these, the land Avas regarded 
as unimproved. These tAvo classes were intended to be exhaustive 
and to comprise, between them, all lands. Tha t being the inten-
tion of the legislature, I look at the subject-matter of this case, 
and 1 see no difficulty in regarding i t as unimproved land. The 
argument Avas somcAvhat obscured by sometimes regarding the 
subject-matter as the hoUoAv space Avithin the pipes, and some-
times as the surface above them. Traces of this mistake are 
apparent in the arguments of counsel for the defendants here, and 
in the judgment of the Court below. But in considering the 
subject-matter as it really is, it may be Avorth Avhile to refer again 
to an illustration which I put during the argument. In Western 
Australia there is a pipe line 350 miles in length, laid to convey 
water to Kalgoorlie. The pipes are laid upon the surface of the 
soil, and are covered throughout their length by a mound of 
earth two or three feet in thickness. Can it be contended tha t 
the owners of these pipes are not in occupation of a strip of land 
350 miles in length by some 5 or 6 feet in width ? As Avas pointed 
out in the case Pimlico, etc., Tramivay Co. v. Greemvicli Union, 
and by the Privy Council in the case of the Melbourne Tramivay, 
&c., Co. V. Fitzroy, (1901) A.C. 158, it makes no difference Avhether 
it is the surface or land a foot or tAvo below the surface tha t is 
occupied. There can therefore be no difficulty in regarding the 
land on Avliich the pipes lie and on Avhich they rest as being 
occupied, though there may be some apparent but not real 
difficulty in regarding the space inside the pipes as occupied land. 
In the Kalgoorlie instance it is clearly the surface, and the land 
underneath it, tha t is occupied. That being so, Avliat difficulty 
is there in regarding the land so occupied as unimproved land ? 
There may be some difficulty about regarding it as " l e t " land. 
But if it comes Avithin either class it is liable to be rated. I t is 
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H. C OF A. therefore not neces.sary to decide to Avhich class the land belongs, 
*̂ *̂ '̂ thouD-h I am inclined to th ink it is wi thin the second. We have 

BOROUGH OF been told tha t we must answer this question in order to decide which 
GLEBE -g ^fie proper method of ra t ing this class of property. We are not, 
LUKEA'. hoAvever, obliged to answer it, and therefore, as the question only 

arises incidentally, and as it is not necessary for the purposes of 
our decision, Ave decline to ansAA êr it. Sec. 150 provides that "If 
any person th inks himself aggrieved by the value at AAdiich his 
property has been assessed for any year, he m a y " . . . . 
" appeal against such assessment to tAvo or more justices in petty 
sessions " . . . . " and such justices shall have power to 
hear and determine the same, and to award such relief in the 
premises as the justice of the case may require, and such decision 
shall be final as regards the mat te r of such appeal, and the rate-
book," . . " shall if necessary be amended in accordance Avith 
such decision." The present defendants appealed against the 
assessment in question, not upon the ground of its having been 
made on a wrong basis, but on the ground tha t they Avere not 
liable to be rated at all in respect of the part icular property in 
respect of wliich the assessment was made. The Supreme Court in 
Knight v. Municipality of Rockdale, reported in 20 N.S.W.L.R. 
(Eq,), at p. 33, held tha t the decision of the justices Avas final, not 
only as to the value, but also as to the basis of assessment. We 
are invited by counsel for the defendants to over-rule tha t decision, 
and to follow the case Borough of North Sydney v. Milson, 15 
N.S.W.L.R., 55. I content myself wi th saying tha t having care-
fully considered the reasoning in the judgment s of A. H. Simpson, 
C.J. in Eq., and of the Full Court in Knight v. Municipality 
of Rockdale, it entirely commends itself to me. I t is, therefore, 
immaterial for the purpose of our decision Avhether the basis of 
the assessment was the t rue one or not. I may remark, however, 
though it is not necessary to this judgment , tha t I see very 
little difference betAveen an assessment based upon the rental 
value and one based upon the capital value. If the rental value 
is the basis, it is to be taken as the rent tha t a hypothetical tenant 
would be willing to pay ; if the capital value is the basis, then, 
following the rule laid down by the Court of Queensland, it is 
to be taken as Avhat a hypothetical purchaser Avould give for the 
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property, and that amount Avould, I suppose, be estimated on con- H. C OF A. 
sideration of the return that such land would be likely to bring to 
itsoAvner in the shape of rent. BOROUGH OF 

For these reasons I t h ink tha t the property of the defemlant (^LEBE 

clearly falls within the definition of rateable property, in the LUKEY. 

Municipalities Act, and tha t there is nothing in sec, 141 conferring 
exemption upon it or cut t ing down the effect of the prcAuous 
sections. I bold, therefore, tha t the property is rateable, and tha t 
judgment should have been entered for the plaintiff for £2,700, 
the amount agreed by the special case. 

BARTON, J,, concurred. 

O'CONNOR, J. I am of the same opinion. I would like to add 
a foAV Avords as to the construction to be put upon sec. 141. I t 
Avould be quite impossible to construe it in such a way as to carry 
out the intention of the framers of the Act tha t all rateable 
property should be assessed, if the restricted meaning contended 
for is given to the Avords " unimproved lands." I t appears to me 
that it Avas contemplated that Avhatever Avas rateable property 
sliould be included in the two classes mentioned, and there is only 
one Avay of reading the Act so as to include them. I may refer 
again to an illustration Avhich Avas used durinof the cour.se of the 
case. Take the case of a paddock Avithin a municipality. I t 
has been cleared, Avitli Avells sunk and dams built upon it, with 
the result tha t the owner is able to occupy it very profitably. If 
Ave take the narroAV meaning placed upon the word, tha t is not 
" unimproA'ed " land. I t has no buildings upon it, and is not 
cultivated land. Tlierefore, unless it conies within the class 
"unimproved l and" it is not I'ateable. To hold tha t there is an 
omission of this class of land Avould mean the loss of a very 
large amount of revenue to municipalities. Such a case must 
have been Avithin the contemplation of the Legislature, and it 
could not have been intended that a very large quantitj^ of 
valuable lands of this kind should be exempt from municipal 
taxation if Avithin the boundaries of a municipality. Apparently 
there are only tAvo kinds of improA^ement to land contemplated by 
sec. 141—bj' buildings and b}^ cultivation. If the narrow inter-

http://cour.se
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H. C. OF A. pretation of "unimproved l a n d s " is to be adopted, all lands 
improved in other Avays would be free from i-ates—a result Avhich 

BOROUGH OF is inconsistent Avith sec. 137. To give effect to the Act asaAvhole 
GLKBE gome more extended meaning must be at tached to the AVord 
LUKEY. " unimproved " as used in the section. The natura l and obvious 

meaning of "un improved l a n d s " in tha t section is " lands not 
improved by building or by cultivation." The only kinds of 
land tha t are to be classed as improved lands are those im-
proved as specified in the first part , and all others are to be 
regarded as " unimproved." Tha t seems to nie to be the proper 
construction to put upon the section, and tha t construction 
brings this class of lands under it and makes it rateable property. 
I express no opinion on the question Avhether the word " let" 
covers a case of this kind. Tha t has not been fully argued before 
us, but I am disposed to th ink tha t it would not. I t appears to 
me tha t if this is rateable proper ty Ave are precluded from 
inquiring Avhether it has been placed in the proper class or not. 
On that point Ave are concluded by the decision of the magistrate. 
I concur in the opinion of the Chief Just ice as to the decision 
m the case Knight v. Municipality of Rockdale. I th ink that 
the magistrate 's decision is final. 

n 

Appeal allowed. Judgment of the Supreme 
Court reversed ; the first question in the 
si^ecial case answered in the ajfirmative, 
and judgment entered for the plaintiffs 
for £2,700 with costs of the action : The 
respondent to pay the costs of appeal: 
The amount of security deposited to be 
returned. 

Attorney for the appellants, / . W. S. Lucas. 
Attornej^s for the respondents, Allen, Allen tfe Hemsley. 


