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[ H I G H COURT OF AUSTRALIA, ] 

RICHARD CLANCY 
AND 

BUTCHERS' SHOP EMPLOYES UNION,) 
JAMES JOHN NEWS SECRETARY, 

AND 

THE PRESIDENT AND MEMBERS OF 
THE COURT OF ARBITRATION, NEW 
SOUTH WALES 

APPELLANT : 

RESPONDENTS, 

ON A P P E A L F R O J M THK S U P R E M E COURT OF 
N E W SOUTH W A L E S . 

Industrial Arbitration Act (No. 59 of 1901), ss. 2, 13, 15, 26, -28, ^1—Industrial j j . C OF A. 
agreement—Indiwtrial matter- Industry — Work done or to he done—Jnri.'tdicticm j ()04. 
of Arbitration Court—Excess of jurisdiction—Prohibition—Shops—Hours of '—,—-
closing—Keeping open after liour agreed upon—Early Closing Act (No. 38 of March 18,21, 
1899), I. 

Notwithstanding see. 32 of the Industrial Arbitration Act prohibition will 
lie to the Court of Arbitrat ion from the Supreme Court if it exceeds its jurisdiction. 

Ex parte the Caterers and Resfnnranf Keepers Association, (1903) 3 S.R. 
(N.S.W,), 19, SO far as it decided that proliibition would lie to the Court of 
Arbitration, approved. 

The term " industrial mat ters ," in sec. 2, iuchules only matters tliat 
directly affect the work actually done or provided by the employer to be done by 
the employe, or that relate to tlie mutual rights and privileges of employer and 
employe. I t does not extend to all mat ters t ha t indirectly affect or relate to an 
industry. 

The control or regulation of an employer's business after the hour a t which 
the employes have left the place of employment for the day, as by making him 
close his shop to the public, is not an " industrial mat ter " within the meaning of 
sec. 2, and it does not become one by being treated as such in an agreement made 
between an union of employers and an union of employes for the purpose of settling 
an industrial dispute. 

22, 2S. 

Orir t i th, C I . , 
ILirton and 

O 'Connor , .JJ. 
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H. C OF A. The Court of Arbi trat ion has no jurisdiction to make an award or to enforce 
1904. an agreement dealing with mat te r s t ha t do not come within the definition of 
'—•—' " industrial mat ters " in sec. 2. 

^'^'^^'^^ Decision of the Supreme Court, (1903) 3 S.R. (N .S .W.) , 592, reversed. 
BOTCHEKS' 

SHOP , APPEAL from a deci.sicni of the Supreme Court, (1903) 3 S.R, 
UNION, (N.S.W.), 592. 
NEWS The appellant Avas a member of the Master Butchers and Live 

'̂ ANif̂ THE ' Stock Buyers Association, an industrial union registered under 
PREsmENT the Industrial Arbitration Act 1901. Some time before Feb-

AND 

MEMBERS OF ruary, 1903, a dispute arose betAveen the as.sociation and the 
ARBITRA- respondent union, which was also registered under the Act, Avith 

TION, N.S.AA. i-ggard to the conditions and terms of employment in the trade. 
This dispute liaA'ing been referi-ed to, and being pending in, the 
Coui't of Arbitrat ion, an agreement purpor t ing to be an industrial 
agi-eement under the Act was entered into betAveen the respondent 
union and the association covering all the points in dispute, and 
this agxeement Avas subsequently made an aAA'ard of the Court of 
Arbitration, and made a common rule, binding upon the appellant 
and all other persons engaged in the t rade Avithin a certain area. 
While the reference to the Court Avas pending, the appellant sent 
in his resignation to the secretary of his association, but this was 
treated as having no effect, by vir tue of sec. 9 of the Act 
Clau.se 4 of the agreement provided tha t " all shops close at 5 p.m. 
on Mondays, Tuesdays, Thursdays and F r idays ; a t I p.in, on 
Wednesdays, and a t 9 p,m. on Saturdays." Many other matters 
weve dealt with in other clauses of the agreement, bu t no penalty 
Avas fixed for a breach of any of the terms or conditions by the 
parties. The Court of Arbitration, hoAvever, in the award Avhich 
adopted and embodied the agreement, and made it a common rule, 
directed tha t certain penalties should be paid for breach of the 
aAvard by any person upon whom it Avas made binding, and pro-
vided procedure for the recovery of the penalties. In the case of 
a breach by members of the Masters' Association the penalty was 
to be a sum not exceeding £5 , to be paid to the respondent union, 
or to its registered officer. On 3rd June , 1903, a summons Avas 
taken out by the respondents calling upon the appellant to show 
cause before the Arbitrat ion Court why he should not pay a 
penal ty of £.5 for a breach of the aAvard, in tha t he had contravened 

http://Clau.se
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clause 4 of the agreement embodied in the aAvard by keeping his H- *̂ '- o*' ^• 
shop open until 9.30 p.m. on a Saturday. The .summons came on 
for hearing before the Court on 27tli July, and it Avas contended CLA.NCY 

on behalf of the appellant tha t the Court had no juri.sdiction to BL-JCHERS' 

enforce the aAvard, in tha t it limited the r ight of a butcher to ^"op , 
EMPI.OYE.S 

keep his shop open within the limits of time alloAved by the Early UNION, 

{'losing Act of 1899, and tha t the mat ter dealt wi th in clau.se 4 ' "NKW.S 

of the agTeement upon which the aAA'ard Avas based Avas not an SECRETARY, 
i^ ^ AND THK 

indu.strial matter, and the Court had jurisdiction in reference to PRE-SIDKNT 
AND 

industrial matters only. Under the Early Closing Act the time MEMBERS OF 

at Avhicli the appellant Avas bound to close his shop on Saturday '̂̂ Rirn'RA-"^ 
was 10 p.ni. On 4th August the President, Cohen, J., delivered TION, N.S.W. 
judgment imposing a penalty of £2 10s. in re.spect of each breach, 
Avith costs, to be paid by a certain date to the respondent NeAvs. 

On lOtli August, 1903, a Rule Nisi Avas obtained by the appellant 
for a prohibition restraining the respondent union and the mem-
bers of the Arbitration Court from further proceeding upon the 
order of 4th August inflicting the penalty upon the appellant, on 
the grounds (1) that the order of 4th August and the aAA'ard of 
3rd February, 1903, dealt Avith a matter tha t Avas not an industrial 
matter ; (2) tha t the order and aAvard Avere in conflict Avitli the 
Early Closing Act of 1899. 

On 6th November the Supreme Court (consisting of Stephen, 
A.C.J,, Owen, J., and Pring, J.), heard argument on the motion to 
make the Rule absolute, and on 4th December deliA'ered judgment 
discharging the Rule Nisi Avith costs, (PI-MI*/, J., dissenting). The 
judgments are reported in (1903) 3 S.R. (N.S.W.), 592. 

The Supreme Court had held in a previous case—Ex parte 
Caterers and Restaurant Keepers Association, (1903) 3 S.R. 
(N.S.W.), 19—that prohibition Avould lie to the Court of Arbitra-
tion if it acted in excess of jiu-isdiction, and the point Avas therefore 
not raised before the former Court in this case. 

Gordon, K.C. (IFafZe AAdth him), for appellant. The Court of 
Arbitration had no jurisdiction to make the order complained of. 
It has jurisdiction only to deal Avith " industrial m a t t e r s " as 
•lefined by sec. 2, and the mat ter dealt AAuth in clause 4 of the 
agreement does not come Avithin tha t definition. The President 
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H. C OF A, of the Court vir tual ly decided tha t i t Avas not an industrial 
^^°*- matter. In his judgment , a t page 388, he expressed the opinion 

CLANCY f^at the provisions of the Act " covered every condition of employ-
„ "• , ment Avhich mutual ly and directly affects the relation of employer 
B U T C H E R S ••' '' 

^ SHOP , and employed," and proceeded to say, " Speaking for myself, I am 
UNIO.N, unable to see how these mutua l relations are affected, if the 

'^'^^NFVVS"^ employe is released from work Avhilst the shop in Avliich lie is 
SECRETARY, employed may be open." I n t ha t vieAV, the mat te r could not be 
PRESIDENT made a common rule binding upon all master butchers. But he 

MEM^BE^S OF thought tha t this case Avas put on a different footing by the fact 
THE COURT OF ^̂ Ĵ .̂ ^̂  ^,^^ appellant was a par ty to an agreement by which he gave 
TION, N.S.W. up certain r ights , and it would seem tha t the real reason for his 

decision enforcing the aAvard Avas t ha t he regarded the proceeding 
ra ther as the enforcement of an agreement than of a common rule. 
As to that , it is .submitted t ha t the appellant was not an a,ssenting 
par ty , because he sent in bis i-esignation before the aAvard, and 
though sec. 9 of the Act rendered his resignation ineffectual, the 
aAvard Avas really made in invifum. At any rate, he was not a 
member a t the time of the breach. But, apar t from this, he could 
not be bound by an agreement or aAvard dealing AA'itli matters over 
Avliicb the Court had no jurisdiction. If the aAvard Avas in excess of 
jurisdiction, the fact t h a t appellant Avas a pa r ty to the agreement 
upon AA'hich the award was based can make no difference in this 
ease. The penal ty AA'as claimed in respect of the breach of an 
award, as is clear from the summons and the accompanying 
affidavit, but the decision of the Arbi t rat ion Court Avas based 
upon the fact tha t appellant Avas a pa r ty to the agreement. But 
the Court, upon tha t summons, had no juri.sdiction to deal AAdth 
anyth ing except a breach of the aAvard. Therefore, whether the 
agreement Avas enforceable by t ha t Court or not (and in this con-
nection it is noticeable tha t there Avas no provision in the agreement 
for any penalty for breach of the conditions), if the aAvard Avasin 
excess of jurisdiction no order could be made imposing penalties 
for its breach, and the appellant is entitled to a wr i t of prohibition, 
I contend tha t the subject-matter of clause 4 of the agreement is 
not an indu.strial matter , and that , therefore, the Court had no 
jurisdiction to deal Avitb it in any Avay, and certainly not to make 
it part of an aAA'ard and enforce it against the appellant. In 
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Sylvester's Case, reported in (1903) A.R., 385, the President held H. C OF A. 
1904. 

CLANCY 

that this matter could not be made the subject of a common rule, 
and his judgment in this case shoAvs tha t he Avas even tben of the 
opinion that it AA'as not an industrial matter, for he .say's tha t r. 
masters AVIIO are members of the association Avill be bound by the SHOP , 
aAvard making the clause a common rule, but tha t those AVIIO are "U.NIO'N'"̂  
not members Avill not be bound, and Avill be able to keep their JAMES .TOHX 

NEWS 
shops open till G p.m., the hour alloAved by the Early Closing Act. SECRETARY, 

[O'CONNOR, J.—The question Avhether the appellant is bound by PRESIDENT 

the ao-reement or not depends upon AA'hether the parties to it had , , ^^^ 
'^ '^ •- "̂  MEMBKRS OF 

authoritA' to bind him, and they only haA'e authori ty to bind him THE COURT OF 
". . ARBITRA-

upon an industrial matter.] TION, N.S.W. 
The Avhole case turns upon that. In considering the meaning " 

of the term " industrial m a t t e r s " I refer first to sec, 13of the Act. 
That section shoAvs the meaning of the Avords " industrial agree-
ment," that it is an " agreement in Avriting relating to any 
industrial matters." Cleaidj' therefore no other matters may be 
made the subject of an industrial agreement. Sec. 2 defines 
" industrial mattei's " as " matters or things affecting or relating 
to AA'ork done or to be done, or the privileges, r ights or duties of 
employers or employes in any industiy," Avitli certain exceptions, 
and continues, "includes all matters relating to (a) wages, alloAV-
ances," &c, ; " (b) the hours of employment, sex, age," &c.; " (c) 
the employment of children," &c. This clause does not come 
Avithin any of these groups. If it proA'ided tha t the shops we§e 
to be shut at 9 p.m., only so far as the emploj^es are concerned, it 
might come Avithin the definition, but the clause does not say that , 
and even if it had said so there AA'as no allegation or any eA'idence 
that employes Avere in the shop after tha t hour. On the other 
hand, taking the clause to mean AA'hat it says, tha t shops are to 
be closed Avhether employes are ktjpt there or not, it is not an 
industrial matter Avithin the meaning of the Act. Such a mat ter 
must have some reference to the mutual relationship of employei-
and eniploye. The definition of " indu.stry " in the same section 
further strengthens this contention. After the relation of emploj^er 
and employe has ceased to exist it cannot be said tha t the " Avork 
in the industry " as there defined, continues, and therefore the 
Court has no jurhsdiction to interfere Avith the actions of employer 
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H. C OF A, or employe after t ha t time. OtherAvise it Avould be possible for 
^̂ *̂ *- the Court to prevent an employer from doing any th ing at all in 

CLANCY !»« business after hours, even Avith his shop shut. The Avhole 
Tj "• . ., purview of the Act is the regulation of the actual conditions of 

SHOP , employment and the relationship of employer and employe as 
EMPLOYES 

UNION, such. 
"^''NEAVS^'''' [ G R I F F I T H , C.J.—The learned President apparent ly thought 
SECRETARY, î-̂ ĝ ^ ^^g .̂ ^̂ ĝ ^o t a mat te r which could have been made the 

A N D THE 

PRESIDENT .subject of a common rule.] 
MEHIBERSOF Tha t is clear both from his judgment in this case and in 

'^•"A^mT^l"^ Sylvester's Case (1903, A.R., 390). In the la t ter case he held that 
TION, N.S.W. al though there Avas a common rule, Sydvester AA'as not bound by it, 

because he had not been a pa r ty to the agreement. As far as the 
r ights under the agi-eement are concerned, whatever they^ were, 
they Avere not Avithin the jurisdiction of the Arbitrat ion Court. 
Sec. 26 strictly limits the Court 's jurisdiction to industrial matters, 
and by sec. 32 there is no appeal from its decisions if acting Avithin 
its jurisdiction. Sec. 37 provides t ha t there can be no common 
rule except as to industrial matters. The Supreme Court really 
decided against the appellant on the ground of agreement, as 
appears from the judgment of Oiven, J., 1903, 3 S.R. (N.S.W.), 
592, a t p. 596. 

[BARTON, J.—A person may bind himself by an agreement and 
be liable in some way for a breach of t ha t agreement in .some 
%)urt or other, bu t unless the part icular under taking , of which 
enforcement is souo-ht, is an industrial mat ter , the Court of 
Arbitrat ion has no jurisdiction to enforce it against him.] 

[O 'CONNOR, J .—The ground of this deci.sion seems to be that, 
though this is not strictly an industrial matter , still the parties 
treated it as such on the ground t h a t the quan tum of Avork for 
the employes might be afFecte,d by it, and that , therefore, it doe,s 
relate to AA'ork done or to be done in an industry.] 

Tha t is practically alloAving the part ies to extend the juri.sdic-
tion of the Court by agreement. Tha t cannot be done. There 
are many mat ters which, in some way, aff'ect an industry, but are 
not Avithin the definition of industrial matters . Tha t definition 
only includes mat ters Avhicli aff'ect or relate to the industry in 
certain Avays, and clause 4 does not come Avithin tha t class. A 
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consideration of the scope and intention of the Avhole Act SIIOAA'S H- ^- °^ ^• 
clearly that it Avas never intended to give the Court jurisdiction v__!. 
to make aAvards Avhich would interfere Avitli the businesses of CLANCY 

employers beyond the extent necessary for the purpose of BATCHERS' 

regulating their relations Avitli their employes. ,̂ ^ " °^ ' 
" " r ^ EMPLOYES 

U N I O N , 

Piri(ii??g^fo7?.,for tliere,spondentuiiionand J.J.NcAvs. Prohibition NEWS 
will not lie from the Supreme Court to the Court of Arbitration. ^':'!f,^'^i^^'' 

J- A N D 1 H E 

We rely on sees. 32 and 41. These sections make it clear tha t the PRESIDENT 
. . . . . AND 

legislature intended tha t the Court of Arbitrat ion .should be inde- MEMBERS OF 

pendent of the other Courts of the realm. The former can only be ARBITRA-
taken to mean tha t the legislature took the risk attached to the '^'°'"'' N.S.W. 
establishment of a Court responsible to nobody but theinselA'e.s. 
Although the Avords in the first par t of the section tha t " proceed-
ings in the Court shall not be remoA'able to any^ other Court by 
certiorari or otherwise," have been held not to oust the jurhsdic-
tion of the superior Court to issue a Avrit of prohibition Avhere the 
statutory Court has acted in excess of or Avithout jurisdiction, 
there are Avords used later on in the section which are UCAÂ  and 
never have been used in any Statute. These Avords must be giA'en 
their full meaning, and tha t cannot be done if the Court holds tha t 
prohibition AAdll lie. 

[GRIFFITH, CJ.—Suppose the Court entertained an action for 
defamation ?] 

That Avould be an extreme case. I t must be assumed that the 
Court Avould not a t tempt to Avilfully transgress the limits of its 
jurisdiction. I t is essential tha t a Court dealing with such matters 
as come before the Arbitration Court should not be subject to 
prohibition. The delaj- of appeals Avould interfere too seriously 
with the businesses concerned in its decisions. 

[BARTON, J .—But surely there must be some AA'ay of preA'cnting 
it from arrogating to itself the jurisdictions of all other Courts.] 

In the Caterers' Case, (1903) 3 S.R. (N.S.W.), 19, the Acting Chief 
Justice, in holding tha t prohibition AA'ould lie, made a distinction 
betAveen preA'cnting the Court from making an order and at tack-
ing an order already made. The leghslature could not have used 
words more appropriate for conferring upon the Court absolute 
independence of the control of all other Courts. Sec. 39 CA'cn 
gives it poAver oA'cr other Courts. 
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H. C. OF A. [ G R I F F I T H , C.J.—On your vieAV, Avhat is there to prevent that 
^̂  *• Court from going so far as to s tay proceedings in the Supreme 

CLANCY Court ?] 
BUTCHERS' '^'^^^ ^̂  '^^^y unlikely, and, Avhatever r isk there is, the legislature 

SHOP , ]ias restricted to six years, when the Court expires by effluxion of 
EMPLOYES -^ , . , . , 

UNION, time. The AVOrd " challenged " has no technical meaning, but I 
J A M E S .IOIIN , i P •, 

NEWS contend for its common meaning. 
SECRETARY, [O 'CONNOR, J .—Must it not be t aken tha t in the case of all these 

AND THE L ' 
PRESIDENT AVords there is an implied limitation tha t the Court keeps Avithin 

AND . . . , . . 

MEMBERS OF its jurLsdiction ?] 
^'ARB?TRA-"*' -^y ^^^^^ section, the legislature has declared its intention 
TioN,N,S.W. ck'cirly. I t has power to control the jurisdiction of the Supreme 

Court, and, therefore, to appoint a s ta tu tory Court, Avliich the 
Supreme Court .shall not prohibit. If the Avords u.sed here do 
not eff'ect this, no AVords ever can do so. To apply for a Avrit of 
prohibition is to " call in question " AAdthin the meaning of the 
section. They are not technical AVords, and must have their 
na tura l meaning. On the appellants ' contention the M'ords are 
superfluity. Words in a S ta tu te are not to be treated as super-
fluous unless it is perfectly clear tha t they are. Again, that a 
Avrit of prohibition should lie to the Coui-t is inconsistent Avith 
sec. 41. Under tha t section the Court may is.sue a mandamus or 
pi-ohibition to the Registrar of the Coui't. The i-esult, therefore, 
might be tha t the Supreme Court could issue a prohibition directed 
to the Court of Arbitrat ion and Registrai-, to prohibit them from 
doing a certain thing, and at the same time the Court of Arbitra-
tion could issue a mandamus to its Registrar commanding- him to 
do t ha t very thing. There would then be a conflict of authority. 
I t cannot be supposed tha t the legislature intended tha t such a 
conflict as this should be possible. 

[ G R I F F I T H , C.J.—Is there any judicial du ty imposed upon the 
Registrar tha t would make prohibition applicable ,''] 

Yes, by sees. 4 and 8. In R. v. Whitmarsh, 14 Q.B., 803; 15 
Q.B., 600, mandamus was is.sued to the Regis t rar of a company to 
compel him to register shares. [On this point he referred also to 
Shortt on Mandamus and Prohibition, 1887 ed., p. 256]. 

[O 'CONNOR, J .—But there AA'ould still be the same question of 
jurisdiction. If the mat ter AA-as outside the jurisdiction of the 
President, his Avrit Avould be futile.] 
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Again, from the policy of the Act .shoAvn in the preamble and H. C OF A. 
sec. 34, it is clear tha t the legislature intended to make the 
Court independent. The intention was to put an end to the CLANCY 

natural r ight to strike or lockout, and for tha t to substi tute the „ "' > " ' BUTCHERS 
aibitrament of the Court as the only way to secure industrial SHOP , 

1 • / , ^ • EMPLOYES 
peace. 1 hat peace can never be secured if the Court's deci.sion UNION, 
can be attacked. The delay tha t Avould inevitably fOUOAV other- ' ' N'EWS 
wise Avould defeat the intention of the Act by makiiiP- all '̂ Î CRETARY, 

•' '^ AND T H E 

uncertain. A single Judge may make an order for prohibition PRESIDENT 
AN D 

at any time, and he might make such an order and compel the MEMBERS OF 

parties to wait until the Full Court could rcA'icAv his decision,'"'^j^jj°l^^^''^ 
and in the meantime the people concerned would be uncertain as "f"̂ '̂' N.S.W. 
to their po.sition. This might be disastrous to business. 

[BARTON, J .—It may be admitted tha t the policy of the Act 
Avas to pi-otect the Court from interference in dealing Avith all 
matters entrusted to it, but Avhat is there in the Act to SIIOAV tha t 
poAA'er Avas given to it OÂ er anyth ing but industrial matters ? ] 

They are giA'en poAÂ er to decide AAdiat are industrial matters. 
[BARTON, J .—Then no line can be draAvn round their jur is-

diction.] 
That is a risk tha t the legislature has deliberately taken. A 

Supreme Court Judge is made President of the Court. There is 
no precedent of a prohibition to a Supreme Court Judge, except 
Ex parte Cowan, 3 B. & Aid., 123. 

[GRIFFITH, C.J.—Yes. In England it has been the practice for 
years to issue prohibition to the RaihA'ay Commhssioners, one of 
Avhom is a Judge of the High Court of Judicature.] 

[BARTON, J.—The appointment of a Supreme Court Judge is 
merely for the purpose of securing a fit and proper person.] 

[O'CONNOR, J.—As soon as appointed he loses his identity as a 
Judge and becomes President of the Court.] 

On the main point. This is an industrial matter, and can be 
made the subject of industrial agreement. So long as it aff'ects 
one side, employer or employe, in relation to their Avork, it is 
mniiaterial Avhether it concerns the other side in tha t Avay. A 
waster has the r ight or privilege by Common LaAV to carry on 
his business as long as he pleases. As AA'as pu t by Cohen, J., the 
masters gave up this r ight which the Early Closing Act had 
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H. C OF A. alloAved them, of keeping shops open until 0 p.m., and .so it must 
^®°^- be taken to be a mat te r aff'ecting their industry . 

CLANCY [GRIFFITH, C.J.—But surely the mat te r must be one affecting 
BUT'^IIE S- ^̂ "̂̂  mutual relationship of employer and employe, not one 
^ SHOP , aff'ecting one side only.] 
UNION,''' The agreement s tamps it as a ma t t e r affecting both sides. But 

"^"^""NEWS"*^ assuming for the moment tha t it is not an industr ial matter in 
SECRETARY, itself, it is made so by the agreement. There are mutual con-

ANDTHE J a , „ , . 
PRESIDENT ces.sions, and the masters get an exchange of .something 

MEMBI-RS OF tha t is industrial for something tha t in itself might be extra-
THE COURT OK jj-j^^g|.j.jg^2. i^^^ ^]^Q fĵ gĵ  pf j^s being the .subject of agreement 
TION, N.S.W. is proof t ha t it is in the na ture of an industrial matter. It 

is pa r t of the consideration, and bears upon the industry. 
[ G R I F F I T H , C.J.—But, if i t is only by vir tue of the agreement 

t ha t it becomes an industrial matter , IIOAV can the appellant be 
bound, since the union haA'e only au thor i ty to bind him upon 
mat ters t ha t are industrial , and lia\'e no au thor i ty to embrace any 
other mat ters in the agreement, so as to make them " industrial."] 

The unions regard closing of .shops as an industrial matter, and 
who is to say t h a t they are Avrong ? I n New Zealand tha t view is 
taken, and tha t Avas the basis of the decision in In re Sylvester, 
(1903) A.R., 390. The bu lk of the agreement dealt with matters 
admit tedly industrial , and the inclusion of others does not make 
the AA'hole iuA'alid. I t is sufficient t ha t the consideration for the 
concession is industrial. There is nothing to restrict agreements 
absolutely to industrial matters. Moreover, the union is 
negotiat ing as the agent of the members, and therefore, when 
acting in their interests can bind them even upon mat ters outside 
their express authorit}^ But apar t from the agreement the 
closing of shops is an industr ial mat te r in itself in this Avay. If 
the conditions of t rade are made uniform it is pos.sible for 
employ^ers as a whole to give bet ter te rms to employes as a 
whole ; see Ex parte Walker, (1903) A.R., 207. So if there is a 
restriction upon some butchers from keeping their shops open 
after 5 p.m., the Court, on the ground tha t the whole trade must 
be affected, and in order to prevent others AVIIO are not subject 
to this restriction from profiting by the loss of those who are, 
and so defeating the whole purpose of the arrangement , may deal 
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Avith the matter as industrial, and make the restriction binding H, C OF A. 
upon all employers. I t therefore affects the privileges or r ights 
of employers, and the AVork done or to be done in the industry by CLANCY 

the employes. I t is immaterial Avhether r ights and privileges -pj^' 
affected are rights and privileges in i-elation to employes, so long SHOP , 

, • 1 • 1 , >> E M P L O Y E S 

as they are m the industry. UNION, 
[GRIFFITH, C.J.—Your a rgument goes to this extent, tha t the '^""NJ.^VS"^ 

control of every mat ter relating to an industry in any AA'ay is SECRETARY, 
-̂  _ '^ -^ J J AND T H E 

Avithin the poAver conferred by the Act. The Court could .say PRESIDENT 
that butchers must deal for cash and not on credit.] MEMBERS OF 

Without conceding- as much as that , I contend tha t the'^"^^^"^^''^'^^ 
" ARBITRA-

evidence in this ca.se .shoAved tha t the matter clo.sely aff'ected TION, N.S.W. 
the industry, because it was proved tha t there was dissension 
between employers on this very question of closing shops. 

[GRIFFITH, C.J.—But does not the use of the Avord " employer " 
in the section connote tho existence of employes, and the relation-
ship of one class to the other ? ] 

Yes, in a sense. But a man may be an employe Avhether 
actually engaged in an employment or not—as for instance, Avhen 
on a holiday. Sec. 36 seems to imply tha t a person may be an 
employe AAuthin the meaning of the Act Avlien he is not actually 
engaged in Avork. 

Again, this is a matter or th ing affecting or relating to " AVork 
done or to be done." I t is most important for the Court of 
Arbitration to decide Avhether the men Avho have contracted Avitli 
the employers shall have all the Avork tha t the employers can 
giA'e them. (See judgment of Owcn,^., on the " (juantum of Avork " 
aA'ailable.) Dffficulties might easily arise on this point, and the 
peace of the industry be disturbed thereby. For instance, the 
employers might think fit to employ other men to do the AA'ork 
reniainino- after the ordinary hour for ceasing AVOrk. " Wages 
and alloAvances " Avould also be aff'ected. The Avages fixed bŷ  the 
agreement are arrived at on the understanding tha t the employes 
who are parties to it shall get all the Avork tha t the employers 
have to give. Again it aff'ects the " modes, terms, and conditions 
of employment." I t is a condition of emplojunent, not of necessity, 
hut as a matter of fact. I t is a more favourable condition for tlie 
employe that the shops be closed a t 5 than later. 

http://ca.se
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H. C OF A. [ G R I F F I T H , C.J.—HOAV does it affect his condition if he has left 
^ ^ the shop ? ] 

CLANCY "f hat a rgument Avas used against the provision in the Early 
BUTCHERS '̂̂ ^•'"'"^^ ^^''' ( ^o . 38 of 1899), t ha t all shops .should be closed at a 

SHor , certain hour. The object of t ha t Act was not to close the shop,s, 
E M P L O Y E S „ , ,. , • , , / - i n 

UNION, but to limit the hours of labour of shop a.ssistants ; see tollman 
'^'^^NEAVS""'' '̂ '- Roberts, (18f)6) 1 Q.B., 457. The legislature con.sidered that 
SECRETARY, ]̂-,ig could only be effected by compelling all shops to close. I t is 

A N D T H E " ./ J. ^ CT 

PRESIDENT therefore a guarantee for the employes t ha t their hours of labour 
MEMBERS or will not be lengthened. If .shops were alloAA'ed to remain open, 

^"AR^'ITRA "* ^t Avould soon happen tha t assistants Avould be found to Avork 
TION, N.S.W, after hours. The shopkeepers employing them Avould thus gain 

an adA'antage over others AVIIO faithfully kep t the spirit of the 
laAV, and the object of the Act Avould be defeated. I t is the .same 
AAuth this clause in the agreement. The union has adopted the 
same means as the legi.slature to obtain the .same end—namely, 
fixed hours of labour. The .same policy has been adopted in New 
Zealand, and a similar term incorporated in the agreement, 
{DunedIn Butchers' Case, vol. ii. of Awards, Recommendations, 
Agreements, &c., made under the Industricd Conciliation and 
Arbitration Act, N.Z., p. 262.) I t is clear, therefore, tha t in the 
.strictest sense this is an indu.strial matter . At any rate the 
Court of Arbitrat ion Avas not clearly Avrong in holding that it 
Avas an ilidustrial matter , and, if this Court is of opinion that it 
is only doubtful Avhether the decision AA'as Avrong, it Avill not grant 
prohibition. {Taylor v. Nicholh, L.R., 1 CP.D. , 242, pe,' 
Brett, J.) 

Hoiman folloAved. This agreement AA'as Avitliin the authority 
of the appellant's union to make. Prima facie every agreenieiit 
made betAveen the unions as to the conditions of t rade is industrial. 
If amongst a body of industrial mat ters you find something not 
industrial, the agreement is still good as an industrial agreement. 
OtherAvise the Avord " exclusively^ " Avould have to be read into the 
Act after " relating." The question is, Avhich par t of the agree-
ment gives character to the Avhole, the industrial or non-industrial ' 
I t is clear from sec. 13 t ha t the inclusion of an extra-industrial 
mat ter does not make the whole agreement non-industrial, but that 
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the inclusion of industrial mat ter makes the Avhole industrial. If H- *-'- o*' -•̂ -
the agreement essentially and substantially relates to industrial 
matters, the incidental inclusion of non-industrial matters does CLANCY 

not alter its general character. I admit tha t if the non-industrial u,.J'.',r,.^..' 
matter could be severed from the rest, then tha t pai-t should not ^HOP , 

EMPLOYES 

be dealt Avith by the Court, but I contend tha t if the agreement UNION, 

is not so .severable, then the whole must stand. NEWS 
[BAIITON, J .—Can the Court cover more ground by enforcing 

an industrial agreement than it could by merely making an PHI':SIDENT 

SECRET.ARY, 
"AND THE 

AND 
aAvard independent of agreement ? ] MI-MBERS OF 

No, because the same principle Avould apply to an aAA ârd as to JmBiTRA-
lui agreement. The mere presence of non-industrial matters in TION, N.S.\\ . 
it Avould not necessarily invalidate it. 

[GRIFFITH, C.J.—You must .support this as an aAvard, not as 
an agreement. I t is a sort of consent decree. Consent cannot 
give jurisdiction. If you had sought to enforce this as an agree-
ment under sec. 15, the procedure would have been different, and 
the redress granted also different.] 

By sec. 37 any term of an agreement can be made a common 
rule. Evidently, therefore, it t reats the agreement as .still sub- • 
sisting, even at the time of and after the aAA'ard. There is no 
merger of agreement in aAvard. 

[BARTON, J.—Do not the Avliole r ights of the parties in respect 
to this matter IIOAA' rest upon the aAA'ard, as they haA'e exercised 
their option and proceeded for breach of aAvard ? ] 

[GRIFFITH, C.J.—You could not haA'e taken this proceeding 
Ijut for the aAvard, so tha t the whole question must tu rn on the 
validity of the aAvard.] 

But the agreement affects the matter still, not so as to give 
jurisdiction by consent, but because, by the terms of the Act, 
matters dealt Avith by parties in an indastrial agreement become 
industrial matters. This clause is inserted as a sort of guarantee 
against extending the hours of labour. The employes .say tha t 
if file shop is kept open they cannot be sure tha t the employers 
Avill keep Avithin the prescribed hours of employment. The clause 
is on the same footing as tha t prohibiting employes from lodging 
Avith employers. Such a guarantee clearly relates to the " Avork 
done or to be done," and to the " rights and privi leges" of 
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H . C OF A. employers and employes. I t must therefore be treated as an 
^̂ *̂ -̂ " industrial mat ter " AAuthin the meaning of the Act. 

CLANCY 
V. 

BUTCHERS' 
Delohery, for the Court of Arbitrat ion. I do not contend that 

SHOP , the Supreme Court has no poAA'er to prohibit. The Court of 
E M P L O Y E S . , . . r, , i , i - j i • j i • 

UNION, Arbitrat ion is a s ta tu tory Court, and must keep Avithm the juri.s-
"^'"^NEvvr'' diction conferred upon it hy the Sta tu te . There can be no 
SECRETARY, dispute that , Avhere an inferior Court acts in excess of juris-

A N D T H E ^ • 1 ' 1 

PRESIDENT diction, it encroaches upon the CroAvn prerogative, and can be 
MEMBERS OF I'estraiiied by the High Court of Judica ture ; Worthington v. 
''''l^^^^y^,'''' Jefi'ries, 32 L.T., 606 ; L.R. 10 C.P., 370 ; Loi-d Mayor of London 
TioN.N.S^W. V. Cox, L.R. 2 H. of L., 239. This r igh t of the higher Court to 

interfere can only be taken aAvay by express Avords or necessary 
imjilication, and tha t is not the case here ; Jacobs v. Brett, 32 
L.T., 5 2 2 ; L.R. 20 Eq., 1 ; Bridge v. Branch, L.R. 1 C R D . , 633. 
This is an industrial matter . " Industry ," as defined by sec. 2, 
means " bu.siness, &c.," " in Avhich persons are employed for hire 
or rcAvard," The industry does not cease to exist Avlien the 
employes lia\'e left the place of employment, bu t continues to 
exist as such, even if a man carries on the Avork by himself Avith-
out his employes. The Act therefore contemplates industry a.s 
something continuing or persisting, Avhether the employes are on 
the premises at the time or not. An " industrial matter " is a 
mat ter relating to Avork done or to be done in any industry. 
Any AVork therefore done or to be done in any industry is 
included. Taking the industry to continue after the ces.sation of 
Avork by employes, the work done by the appellant in selling, i» 
AVork done or to be done in the industry, and is included in the 
definition. I t is immaterial t ha t it is done b}' the employer him-
self. 

[ G R I F F I T H , C.J.—" Work " may mean only AA'ork done or to be 
done by employes.] 

A consideration of the Avliole section shoAvs tha t t h a t is not so. 
Again, "privileges or r i g h t s " mean privileges or r ights in the 
industry, even if they are enjoyed by employers or employes 
merely as men and not as employers or employes. An employer 
may have a privilege or a r ight in an industry, though it is not 
a privilege or a r ight as against his employes. There are no 
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Avonls in the Act to limit the meaning to priA'ileges and r ights ^- C OF A. 
enjoyed by employer qua employer, and employe qud employe. 
Every employer has by laAV the privilege or r ight to keep his CLANCY 

place of bu.siness open until the hour fixed by the Early Closing ^...yp'gp^' 
Ad, and therefore clause 4, as it affects this privilege or r ight. ^^^op , 

. ^ EMPLOYES 

relates to an industrial matter, and can be enforced by the Court UNION, 

of Arbitration. As to the Early Closing Act, this Court is asked ' "NE\VS 

to say hoAV far the Court of Arbitration may so in dealing Avith SECRETARY, 
•' ./ O n .AND THE 

the hours of labour Avithout coming into conflict Avith tha t Act. PRESIDENT 
AND 

ME.-MBERS OF 

Gordon, K.C., in reply. The Supreme Court has power to ^'" |^^j; ;^^ '^ °^ 
grant prohibition to the Court of Arbitration. In Ex ^Ktr/e TION, N.S.W. 
Ihudlaugh, L.R. 3 Q.B.D., 509, it was held tha t sec. 49 of 2 & 3 
Vic, c. 71, taking aAA'ay the r ight to certiorari, did not apply to 
the case of the inferior Court acting altogether AA'ithout juris-
diction. [He referred also to Mayor of London v. Cox, L.R. 2 
H. of L , 239, judgment of Willes, J., a,t p. 254; Worthington v 
Jeffries, L.R. 10 C.P., 379; and to the judgment of Steplien, J., 
ill Ex parte Caterers and Restaurant Keepers Association, (1903) 
;j S.R. (N.S.W.), 19, at p. 23]. 

[GRIFFITH, C.J., referred to Hardcastle on Interpretation of 
Statutes, 307, 308]. 

As to the contention tha t OAving to sec. 41 conflictino- Avrits 
might be directed to the Registrar, there could lie no such conflict, 
hecause the Avrit of the Supreme Court Avould go to the President 
and Members, not to the Registrar. The question Avhether this 
is an industrial mat ter has been complicated by the confusion of 
the rights of the parties under the agreement Avith the jur is -
diction of the Court to make an aAvard in respect of it. For the 
purposes of this case the agreement need not be considered at all. 
It has been SAvept away by the aAvard. If tha t is iuA'alid, the 
liability of the parties on other grounds is immaterial. The 
award is intended to bind not only parties to the agreement but 
all persons mentioned in it. The clause AA'as made a common rule. 
If it is not good as a common rule, it is becciuse it deals Avith matters 
outside the jurisdiction of the Court, and therefore the question 
of party or non-party does not arise. I t cannot be contended 
that the agreement takes its colour from the industrial matters 
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H. C OF A. contained in it. I t is either \Adiolly indu.strial, in Avhicli case it 
comes Avithin the jurisdiction of the Court, or not Avholly in-

CLANCY dustrial, in Avhicli case the Court has no poAver to deal Avith it. 
T, ''• , The fact t ha t the non-industrial ingredient is subsidiary or 
BUTCHERS '^ •> 

SHOP , incidental can make no difference. I t should not be there at all. 
UNION, The clause to be enforced, however unimportant , if extra-
NEWS industrial , cannot shelter itself behind the industrial portions of 

SECRETARY, tlie agreement. The a rgument tha t the indust ry is continuing, 
AND THE ^ " ./ h ' 

PRESIDENT and tha t Avoi'k done by the employer after his employes have 
AND 

MEMBERS OF gone is included in the definition, Avould lead to the absolute 
'''"ARBITRA"^ control of business bŷ  the Court, and Avould apjily to the leisure 
TION,N.S.W. time of the employes as Avell as of employers. The "priA'ileges 

and rights " intended are mutual priA'ileges and rights, as betAveen 
employer and employe. 

Cur. adv. vult. 
28thMai-ei., GRIFFITH, C.J. Tlifs is ail appeal from an order of the 

Supreme Court of NOAV South Wales discharging an order nisi 
for a jirohibition directed to the Arbi t ra t ion Court and the 
present respondents. ' I t AA'as sought to prohibit them from pro-
ceeding upon an order of the Arbi t ra t ion Court imposing a fine 
upon the appellant foi' a breach of an aAA'ard of t ha t Court. That 
award contains a clause to the eff'ect t h a t all shops of the class 
to Avliich tha t kept by the appellant belonged should be closed at 
1 p.m. on Wednesdays, 9 p.m. on Saturdays , and 5 p.m. on other 
days. I t Avas objected by the respondent union tha t no pro-
hibition lay from the Supreme Court to the Arbi trat ion Court. 
This objection AA'as founded upon sec. 32 of the Industrial 
Arbitrafion Act 1901, Avliich provides tha t—" Proceedings in the 
Court .shall not be removable to any other Court by certiorari or 
otherAAdse, and no aAvard, order, or proceeding of the Court shall 
be vitiated by reason only of any informality or Avant of form or 
be liable to be challenged, appealed against, reviewed, qua.shed, or 
called in question by any Court of judicature on any account 
whatsoever." I t is said t ha t this section al together excludes the 
jurisdiction of the Supreme Court to interfere Avith the pro-
ceedings of the Arbitrat ion Court in any Avay. 

There are IAA'O ansAvers to this contention, one beino- t ha t similar 

file:///Adiolly
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sections tak ing aAA'ay the right to certiorari and other remedies H- C. OF A. 
have alAA'ays been construed as not extending to cases in AAdiich " ' ' 
a Court Avitli limited jusisdiction has exceeded its juri.sdiction. CLANCY 

I t has often been held tha t Avhen the legislature uses Avords in ,, ''• 
6 BUTCHERS 

this Avell-knoAvn form they mu.st ahvays be taken to have intended SHOP , 
E.MPLOA'ES 

the enactment to be subject to the rule I have mentioned. The UNION, 
other ansAver is tha t Avhere diff'erent parts of a Sta tute are ' ' 'JJEVVS' 

apparently contradictory, such a con.struction must, if possible, SECRETARY. 

be put upon them as Avill render them all consistent Avith one PRESIDENT 

another. In this case it AA'HI be found tha t the legi.slature has MEMBERS OF 

carefully defined and limited the juri.sdiction of the Arbitration "'"^P^BJTRI"^ 

Court. Sec. Ki provides for the appointment of the Court in TION, N.S.W. 
these Avords -.—" There shall he a Court of Arbitration for the 
hearing and determining of industrial disputes and of references 
and applications under this Act. The Court shall be a Court 
of record and shall have a seal Avhich shall lie judicially noticed. 
The Court shall consist of a President and IAA'O members." 
Sec. 26 provides tha t—" The Court shall have juri.sdiction and 
poAver " as to several matters, all of Avhich are carefully defined. 
Then, the jurisdiction of the Court having been so defined, sec. 28 
sajrs :—" No matter Avithin the jurisdiction of the Cour t " (AA'ords 
AA'hich recognize the existence of a limit to the juri.sdiction) " may 
be referred to the Court, nor may any application be made to the 
Court except hy an industrial union or by any person aff'ected oi-
aggrieved by an order of the Court," and then proceeds to prescribe 
the manner in AA'hich such persons and unions may bring such 
matters before the Court. Thus not onlj ' is the jurisdiction of 
the Court itself restricted, bu t even the persons entitled to invoke 
its aid are limited and euunierated in detail. To hold in the face 
of these proA'isions tha t sec. 32 preA'ents the Supreme Court 
from checking any excess of jurisdiction Avould be in effect to 
give the inferior Court unlimited jurisdiction. For these rea,sons 
I have no doubt tha t the Supreme Court had jurisdiction to grant 
a prohibition. 

The question for consideration IIOAA' is AA'hether the Arbitration 
Court in making the order against the appellant has exceeded its 
jurisdiction, and in considering tha t point it is necessary to 
examine closely Avhat the actual proceeding AA'as, because there 
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H. C OF A. seems to have been some misunders tanding on the point, and 
^̂ "•*' diff'erent vieAVs have been expressed a t diff'erent stages of the 

CLANCY Case. I t appears tha t a t some time before 3rd February, 1903, 
BUTCHERS' '^^ industrial dispute arose betAveen the Butchers ' Shop Employes 

SHOP , Union and the Master Butchers Association, and on 3rd February 
EMPLOYES . . 

UNION, an order or aAvard AA'as made by the Arbi t ra t ion Court Avhich 
NEWS states :—" The Court of Arbitrat ion hav ing t aken into consider-

SECRETARY, ĝ ĴQj-̂  î ĵ y mat ter of the above-named dispute . . . . and 
AND THE ^ 

PRESIDEVT the industrial agreement entered into betAA'een the claimants and 
AND 

MEIMBEBS OF respondents herein on 28tli J anuary , 1903, &c., doth order and 
'''^RBITRA-'^ direct t ha t . . . . the terms and conditions set out in 
TION, N.S.\\ . ,j-]-,g aforesaid agreement . . . . .shall be a common rule" 

binding upon all persons engaged in the butcher 's business 
within a certain area, " and doth hereby further order and 
declare tha t any breach of the terms, conditions, and provisions 
set out in the said agreement . . . . by the said Union or 
a n y member thereof, or by the said Association or any member 
thereof, or by any any person not a menibei- of the said Associa-
tion carrying on business Avithin the aforesaid area shall constitute 
a breach of this aAvard." 

Another clause of the aAvard was to the effect t h a t if any mem-
ber of the association or the union should commit a breach of the 
aAvard he should be liable to a penal ty not exceeding £5 for every 
breach thereof, and tha t any per.son, not a member of those bodies, 
Avbo .should commit a breach thereof .should be liable to a penalty 
not exceeding £5, such penal ty to be payable to the union or the 
association as the case might be, oi- to the secretary or registered 
officer. The agreement in question appears to have been made 
on 28th January , 1903, betAveen the part ies pending litigation, as 
a basis of settlement, and it Avas adopted by the Arbitrat ion Court 
and embodied in its aAvard, as AA'as often done in such cases. The 
award having been made, on 3i-d June, 1903, a summons Avas 
taken out—there Avere in fact three suinmonse.s—ao-ainst the 
appellant, calling upon him to shoAv cause Avliy he should not pay 
the respondent, James John News, the registered officer of the 
respondent union, the sum of £5, being a penal ty for a breach 
committed by him of the order of the Court of Arbitration of 
February 3rd, 1903. An aflodavit of James John NOAVS, filed in 
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support of the summons, alleged tha t one of the terms of the H. C OF A. 
ao-reement embodied in the above-mentioned aAvard Avas to the ' 9 ^ , 
effect that all shops kep)t liy members of the Association, of Avhom ^.^ ^^^^_ 
the appellant AA'as one, should close a t 5 p.m. on Monday, TuesdaA', '•• 

r-, " BUTCHERS' 
Tliur.sday and Friday, 1 p.m. on \\ ednesday,and 9 p.m. on Satur- ,SHOP , 
day, and that a breach of the award had been committed b j ' the Ĵ̂ •10N, 
appellant in that he did on Saturday, May 30th, keep his shop • '̂''"^•'̂ ;̂ .g"''' 
open till 9,30 p,iii. There can be no doubt tha t the summons AA'as SFCRKTARY, 

for a breach of the aAAard, and if the aAA'ard AA'as iiiA'alid, tha t is, PKESIDENT 

if it Avas not Avithin the jurisdiction of the Court to make an ĵj-jf̂ jl̂ s or 
aAvard upon the point in fiuestion, the summons disclosed no off'ence, THE COURT OF 

. . , , A R B I T R A -

and the Court had no jurisdiction to punisli the appellant for TION, N.S.W. 
doing that Avliich Avas not a breach of any A'alid aAvard. The 
summons AA'as heard before the Arbitration Court, and the learned 
President appears, in his judgment (1903 A.R., 388), to have treated 
the matter not as the ciuestion of a breach of an aAA'ard binding 
upon all persons as a common rule, but as a breach of an indus-
trial agreement by a par ty to it. In his judgment, after jiointing 
ont the poAvers of the Court, he said " In niA' opinion, lioAveA'er, 
the case is altogether diff'erent Avhen an enq)loyer by agreement 
gives up a r ight or privilege tha t the laAA' has conferred upon 
him;" and he added later on—" Seeing tha t the indu.strial 
union, of Avhich the respondent is a member, AA'a.s a part} ' to the 
industrial agreement, the breach of Avhich is complained of, he 
must be bound by it as strongly as if it had been his OAVU 

personal agreement." He CA'idently treated the mat ter as if it 
were a breach of the agreement already mentioned. Oiven, J., 
also appears to have been impressed to .some extent Avith the 
same vieAV, though he did not altogether base his judgment upon 
it. The learned President, Avhen asked, in another case tha t 
came before the Court, to enforce an aAA'ard upon a similar 
matter {In re Sylvester), refused to do so, on the ground that in 
his opinion the aAvard could not haA'e any eff'ect except as an agree-
ment, and therefore could not bind persons AA'IIO Avere not parties. 
It is desirable to point out tha t proceedings for the breach of an 
agreement are \ 'ery diff'erent from proceedings for breach of an 
aAvard. An award is an order of the Court. I t is true tha t 
sec. 15 provides that—" An industrial agreement as betAveen the 
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H. C OF A. parties bound by the same shall have the same eff'ect, and may be 
^^^*' enforced in the .same Avay as an aAA'ard of the Court of Arbitra-

CLANCY tion, and the Court shall have full and exclusive jurisdiction in 
,, '̂' , respect thereof." But the proceedings Avould have to be taken BOTCHERS î  i » 

SHOP , for penalties due as a mat te r of contract, not as consequent upon 
EMPLOYES -, P •, r-i T-I i i- i-

UNION, a breach of an order of the Court, f u r the r , upon an application 
NF-ivs"'* to the Court to enforce an agreement against any person, he 

SECRETARY, -^ould be entitled to .shoAv tha t he Avas not a pa r ty to it. Before 
A N D THE 

PRESIDENT lie could be bound by it it Avould have to be shoAvn either that he 
MEMBERS OF was a par ty to the agreement, or t ha t it had been made on his 
THE COURT OF ^gĵ ^ ĵf |-,y someone AA'IIO had author i ty to bind him, and the 
TION, N,S,W. question then Avould a lways be whether the mat ter to Avhich the 

agreement referred Avas one upon Avhicli the agent had authority 
to bind the members of the union, his principals ; and tha t Avould 
depend on the question Avhether the mat te r AA-as an " industrial 
mat ter " Avithin the meaning of the Act. If the mat ter did not 
come Avithin the Avords of the Act the union Avould have no 
poAver to bind its members, and the agreement Avould be 
altogether inoperative. The question, therefore, is always the 
same, whether the mat te r of the agreement AA'as or Avas not 
an industrial mat te r Avithin the meaning of the Act, and in 
the case of an industrial agreement there is this additional 
question, Avhether the part icular person against Avlioin the agree-
ment is sought to be enforced AA'as a p a r t y to it. I n this case the 
proceeding was for the breach of an aAvard, and the question is 
AA'hether the Court had jurisdiction to make the order complained 
of. The answer to this depends upon sec. 16, Avliich empowers the 
Court to " hear and determine industrial disputes and references 
and applications under this Act," taken in connection AAuth the 
definition of " industrial disputes " and " industrial matters," in 
sec. 2. An " industrial dispute " is defined as a dispute in relation 
to industrial matters betAveen an employer or industrial union of 
employers on the one part , and an industrial union of employes 
or trade-union or branch on the other part , and includes any 
dispute arising out of an industrial agreement. " Industrial 
mat te r s" are defined to mean mat ters or th ings affecting or relatintf 
to Avork done or to be done, or the privileges, r ights , or duties of 
employers or employes in any industry, Avith certain limitations 
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not neces.sary to mention. " Indus t ry " is defined to mean bu.si- H- ^- ov A. 
ness, trade, manufacture, undertaking, calling or employment in 
Avhicli persons are employed for hire or rcAA'ard, including the 
management of certain public concerns, but not including employ- v. 
ment in domestic service. The question, therefore, is Avhether the SHOP , 
particular term in the agreement, as to Avhich the dfspute arose, UNMN*^^ 

relating to the closing of shops, referred to a mat ter tha t comes JAMES JOHN 
. . , . . . . . N E W S 

within that definition, for if the di.spute does not relate to an SECRETARY. 
industrial matter it is not an industrial dispute and the Court PVESI'DENT 
has no jurisdiction to deal with it. In construing the Act it , , ^^'^ 

•' * M E M B E R S OF 
should be borne in mind tha t it is an Act in restriction of THE COURT OF 

A i> f? I 'V'Yi A 

the common hiAV rights of the subject, and, though tha t is TION, N.S.W. 
110 reason AA'II}' the fullest effect should not be giA-en to its 
provisions, it is a rea.son Avhy the meaning should not be 
strained as against the liberty of the subject I t AA'as contended 
very forcibly tha t the definition of " industrial matters " in the 
Act Avas large enough to cover this case. Certainly if there were 
no definition in the Act the AA'ords might be taken in one sense to 
include all mattei'S or things affecting or relating in any AA'ay to 
an industry. The respondents' contention AA'ent as far as 
that, but those are not the Avords of the Act. There are inter-
vening Avords in the Act AA'hich Avere intended to be Avords of 
limitation, so tha t " industrial ma t t e r s " should not include all 
matters aff'ecting or relating to any indu,stry, bu t only certain 
classes of those matters. The Avords " privileges, r ights or duties 
of employers or employes in an j ' industry," clearly refer to 
matters of mutual obligation. They imply ex vi termini that 
there are IAA'O parties, one of Avhom OAA-CS a duty or possesses a 
right as against the other. The argument Avas pressed on behalf 
of the respondents tha t the matters in question fell AAdthin the 
meaning of the Avords " affecting or relating to Avork done or to 
he done in an industry," and tha t A'ICAA' seems to haA'e been 
adopted by Owen, J., in the Supreme Court. He seems to have 
thought that the agreement should be treated as a whole, and tha t 
the part ies,by assenting to the inclusion of the term in question 
in the agreement, had treated it as an " industrial matter," in the 
sense of being a mat ter tha t related to the industrA'; and he gaA'e 
instances of the way in Avliich the time of closing shops might affect 
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H. C OF A. " -work done or to be done." In his judgment (p, 597), be .says .-
" Suppose, for instance, tha t a butcher engaged his employes to cut 

CLANCY up joints and meat till 9 p.m., and then dismissed them, but kept his 
BUTCHERS '^hop open after t ha t hour to deliA'er the meat either personally or 

SHOP , with the assistance of his children, or his Avif e, or himself cut up the 
EMPLOYES 

UNION, meat for customers Avithout any assistance. His employes might 
NE-V\'S consider t h a t such conduct diminished the quan tum of AA'ork of 

SECRETARY, j.|^g shop assistants and their wages, and, therefore, ought to be 
AND T H E -t̂  & ' ' ' rt 

PRESIDENT regulated by specific agreement." I t does not folloAv, hoAvever, 
AND 

MEMBERS OF t ha t it Avould on tha t account be an industrial matter. He then 
^"ARB*ITRA-°^ goes on to say.: " I therefore see t h a t the agreement for all shops 

e TION, N.S.W. to close a t the .same hour may have been insisted on by th^ 
employes as affecting them in relation to the employers in the 
Avay I have indicated, and may liaA-e formed an integral part of 
the agreement into which both unions entered in order to settle 
the di.spute. If tha t be so, then the term in question became as 
much an industrial mat ter as any of the terms in the agreement." 
I tu rn then to the section to see whether the words of the defini-
tion go as far as that . In one sense this case may fall Avithintlu' 
words of the section, bu t if t ha t view is adopted I do not see how 
any mat ter affecting an iudust ry could be excluded, because every 
mat te r affecting or relat ing to an indus t iy must directly or 
indirectly relate to the " work done or to be done" in that 
indus t ry—tha t is, to the woi'k which Avould ult imately have 
to be done by the employes in tha t industry. Evidently 
some limitation of the meaning is necessary. In Avhat sense, 
then, is the Avord " w o r k " used in the Act ? In the same 
section " employer " is defined as meaning " a person, firm, 
company, or corporation employing pei-sons working in anj-
industry." Under the definition of " lock-out," I find the AVords 
" the clo.sing of a place of employment or the su.spen.sion of work 
by an employer," i.e., the employer in tha t case takes aAvay from 
the employe the opportunity of doing work in the industry. In 
the definition of " str ike " are the words " the cessation of Avork 
by a body of employes acting in combination." The Avord "work" 
in the Act always means work done by an employe ; and I am 
clearly of opinion tha t the words " Avork done or to be done" 
mean Avork actually done by the employe or actually provided by 
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the employer to be done, tha t is, such as he th inks fit to provide, H- C. OF A. 
but that they do not in any Avay refer to the quant i ty of Avork 
which the employer is to provide for the employe's. If it Avere ,so, CLANCY 

the Arbitration Court Avould have a new poAver not suggested by 
any words of the Act, a poAver to regulate the carrying on of an SHOP , 
. •' \ !^ J t^ EMPLOYES 
industry at large, tha t is, to require the employer to employ a UNION, 
particulai- number of employes, and to provide a sufficient ' ' ' j,Tp̂ yg 

u. 
BUTCHERS' 

quantity of AVork for them, and enable them to earn a maximum 
or minimum Avage, conditions Avhicli it Avould be impossible for PRESIDENT 

SECRETARY, 
AND T H E 

AND 
the employer to fulfil unless he had sufficient capital. I th ink MEMBERS OF 

therefore that the expression " Avork done or to be done" means '"̂ yiBXTBA-"̂  
actual and not hypothetical work, such AVork as shall be provided ; TION, N.S.W. 
and that they liaA'C nothing to do Avith prescribing AA'hat Avork 
shall be provided by an employer. There is nothing in this 
provision to give the Arbitration Court jurisdiction to interfere 
with the employer during his OAVU spai-e t ime; but after the 
relationship of employer and employe has ended the employer is 
free to do as he pleases. He retains his common laAv r ight to 
dispose of his OAvn time as he th inks fit AA'ithout reference to 
anyone else, and the Arbitration Court has no poAver under the 
Act to interfere with the exercise of this right. 

I should advert to another argument used on behalf of the 
appellants, A'iz., tha t the agreement and award Avere in conflict 
Avith the Ea/rly Closing Act. I do not think so a t all. The fact 
that the duration of the business hours AA'as limited by some other 
Act AA'as not at all inconsistent Avitli an arrangement tha t Avork 
should cease and shops be closed before the hour fixed by that Act. 
But I think that the stipulation dealing Avitli the mat ter in ((ues-
tion Avas not one relating to an " industrial mat ter " Avithin the 
meaning of the Arbitration Act, even upon the most liberal 
interpretation of its provisions, and tha t the Arbitrat ion Court 
had therefore no jurisdiction to embody tha t stipulation in its 
award, and that the S\ipreine Court ought, consequently, to 
have granted the prohibition restraining the respondents from 
proceeding upon the order made by the Arbitration Court in 
respect of a breach by the appellant of tha t term of the award. 

BARTON, J. I am of the same opinion. I t is (piite unnecessary 
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H. C. OF A. for me to traverse in detail the ground Avhich the Chief Justice 
^®''*- has so fully dealt Avith. In its essence the question hinges upon 

CLANCY the interpretation of the definition of " indust r ia l m a t t e r s " in 
„ "• , sec 2 of the Act, and I do not th ink t ha t this Avas a matter 
BUTCHERS ^ , . „ 

.SHOP , aflfecting the " Avork done or to be done " Avithin the meaning of 
E M P L O Y E S . , , , , n • , i . • i- ^ 

UNION, that definition. I th ink tha t the Avords m the section refer only 
'•̂ "̂ 'NEwr''"" to actual Avork done or to be done by the employe. 
SECRETARY, 

PRESIDENT O 'CONNOR, J. I entirely concur Avitli the opinions expressed by 
MEM '̂BERS OF the other members of the Court. With regard to the question of 

'^^1181™!-'"'.!^'''^''^*^^^^^°"' ^ th ink tha t it is part icularly impor tant in applying 
TioN, N.S.W. an Act Avhich gives noAV and very extensive r ights and remedies, 

and, in a sense, creates relations altogether UCAV to the law, that 
the poAver of the Supreme Court to see tha t all inferior Courts 
keep Avithin the jurisdiction Avliich the laAV has allotted to them 
should be preserved, unless the legislature has given clear indi-
cation of a contrary intention. I t is Avithin the poAver of the 
legislature, if it th inks fit, to make the Arbi trat ion Court the 
sole judge of the extent of its OAvn jurisdiction, bu t for the rea.sons 
given by the Chief Justice it is perfectly clear, on reading the 
Act, tha t the legislature has indicated no intention to give the 
Court such unlimited power. There is another vicAV Avliich makes 
it impossible to say tha t the jurisdiction of the Supreme Court to 
prohibit Avas taken aAvay. The rule is clearly expressed by Sir G. 
Jessel, M.R., in Jacobs v. Brett, L.R. 20 Eq., at p. 6, in these AA'ords : 
" In the next place, I th ink nothing is bet ter settled than that an 
Act of Parl iament Avhicli takes away the jurisdiction of a superior 
Court of law must be expressed in clear terms. I do not mean to 
say tha t it may not be done by necessary implication as Avell as by 
express woi'ds, but, a t all events, it must be done clearly. I t is not 
to be a.ssumed tha t the legislature intends to destroy the juri.sdie-
tion of a superior Court. You must find the intention not merely 
implied, but necessarily implied. There is another principle, 
Avhicli is tha t the general r ights of the Queen's subjects are 
not hastil}' to be assumed to be interfered with and taken 
away by Acts of Parliament." He then refers to a case on the 
same subject, and proceeds : " NOAV here the subject has a right, 
and it is a A'aluable right, of having the question of the jurisdic-
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tion of a local Court determined in the superior Court, and is it to H. C OF A. 
be assumed tha t tha t r ight AA'as to be taken aAvay, and tha t he Avas ,_!__, 
to be compelled to submit the (juestion of jurisdiction to the CLANCY 

inferior Court itself ? I th ink tliat is very unlikely." I do not ].,..,.,',,jj.,,s' 
knoAV of any legislation in Avhich the community generally are , '^'''"^ . 

•^ >^ _ _ _ _ . !-:.Ml'LOYES 

more concerned than this, and it is the r ight of every per.son to call UNION, 

attention to the fact tha t any Court is exceeding its jurisdiction. ' ' XEWS 

It Avould be entirely contrary to these AVCU established rules of '̂•-'-'-oiTARY, 
•' •' AND THK 

interpretation to hold tha t this Act has taken aAvay the r ight of PRESIDENT 

the Supreme Court to interfere by prohibition. I a i n clearly of MEMUFRSOK 

opinion that this r ight has not been taken aAA-ay. I do not think \'HP,ITRA-

that the respondents' argument is strengthened by the Avords of T"'^< N.S.W. 
.sec. 32 referred to by Mr. Piddington, simply because that section 
uses Avords tha t are not found in other Acts. All such Avords must 
be read as applying onljr to matters AA'hich are Avithin the juris-
diction of the Court. In the case of the Caterers' Association 
(1903), 3 S.R. (N.S.W.), 19, the laA '̂Av îs laid down correctly. 

As regards the main matter I am of opinion tha t the jurisdiction 
of the Arbiti-ation Coui-t cannot be invoked to enforce an agree-
ment unless that agreement conies Avithin the meaning of sec. 13. 
These industrial Unions are under sec. 7 made corporations, and 
they have as large poAvers of agreement as other corporations. 
It is not necessary for me to say IIOAV far these poAvers are 
aff'ected by the Act. I t is clear tha t if they seek the help of 
the Arbitration Court they must bring themselves Avithin the 
provisions of the Act. Whether it is sought to enforce an agree-
ment or an aAA'ard of the Court the same considerations arise. 
The Avhole question is narroAA'cd doAvii to this, is the matter in 
dispute an " industrial matter " or not ? The section defining 
" industrial agreements " mu.st be read in the sense tha t evei-^' 
stipulation in the agreement must refer only to " industrial 
matters." I t Avas contended by Mr. Holman for the respondents 
that so long as par t of the subject mat ter of an agreement dealt 
Avith industrial matters, the agreement Avas an industrial agree-
ment, even if other parts of it dealt Avith matters tha t Avere not 
industrial. I do not think that tha t is a correct interpretation of 
the Act, To hold tha t it AA'as would be to hand over to the parties 
themselves poAver to give jurisdiction to the Court over matters 
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H. C OF A. tha t Avere not intended by the Act to come under its operation, 
I90i, rjiĵ g requirement t ha t it is an industrial mat te r mus t extend to 

CLANCY OA'ery stipulation in the agreement. When you seek to enforce 
,, ''• . it the question arises—is it an agreement in Avriting relating 
BUTCHERS J- '^ . 

SHOP , to an industrial matter , as defined by sec. 13 ? The consideration 
UNION, of t ha t question brings us back to the definition of " industrial 

^'NEWS'"^ m a t t e r s " in sec. 2. I t is contended tha t the words "matters 
SECRETARY, or thino-s relat ing to AVork done or to be done " must be taken 

AND THE n o 
PRESIDENT in connection Avith the Avords " in any industry," and it is 

AND 

MEMBERS OF pointed out t ha t " i n d u s t r y " means " bu.siness, &c., calling or 
'̂ARBreR'r-"'' employment in which persons of either sex are employed for hire 

TION, N.S.W. 01- veAA'ard." I t is then urged that , t ak ing these AA'ords together, 
it must be inferred t ha t the legislature intended to give power 
to the Arbitrat ion Court to deal Avith an indust ry generally 
altogether apar t from the relations of employer and employe, 
that after AA'Oi-k foi- the da j ' Avas over, a l though the employes had 
left for the day, the employer had no r ight to Avork in the .shop 
for himself, and tha t all tha t scope outside the relations of employer 
and employe AA'as included in the term " industry." I t seems to me 
impo.ssible to construe the Act in tha t AA'aj'. I shall only give one 
instance in illustration of the result of such a construction. Under 
the head " industry " in sec. 2, after the Avords I have read, fOIIOAV 
these AA'ords:—" And includes the management and working of 
the GoA'ernment RailAA'ays and TraniAA'ays, the Sydney Harbour 
Trust, the Metropolitan Board of Water Supply and Sewerage, 
and the Hunte r River and District Board of Water Supply 
and Sewerage." NOAV if the a rgument is good in regard 
to a butcher's business, it is good in regard to the carrying 
on and management of the Government Raihvays. I t is well 
knoAvn tha t UCAV kinds of labour-saving appara tus are continually 
being invented and adopted, for instance the automatic fuel 
feeder. The Railway Commi.ssioners might th ink it right, in 
order to reduce expenses in the working of their furnaces, to 
introduce apparatus of tha t kind, and it is quite clear that 
its introduction Avould very largely affect the amount of work 
to be done by employes. Could it be contended for one moment 
t ha t there Avas jurisdiction in the Arbi t rat ion Court to prohibit 
the use of such apparatus on the ground tha t it aff'ected the 
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work to be done by the employes, or tha t it had poAver to direct H. C OF A. 
Avhat kinds of machinery should be used by the Raihvay ^ ^ 
Commissioners in the Avorking of the railAA'ays, or in any other CLANCY 

of those large businesses tha t are included in this section. The BUTCHERS' 

consideration of such a case brings us to this point, tha t it is y^^!l°^j;. 
impossible to construe the AA'ords of the section in such a AA'ay UNION, 

• 1 • • ^ - 1 » j i 1 u \ . T A M E S J O H N 

as to include AVitlun the " industrial matters there dehnea NEWS 
everything that is in any Avay " relating to an industry." The ' '̂ ;̂!fD TIIT' 

construction of the section must be controlled by the subject- PRESIDENT 

matter, and the general intention of the Act. The .subject-matter MEMBERS OF 
is to regulate the relations between employers and employes, ARBITRA-

Every section of the Act deals AAuth this. If Ave confine the eff'ect '^^°^' NS.W. 
of the sections to mat ters directly aff'ecting industries, its scope 
and intention can be carried out. But once Ave begin to introduce 
and include in its scope matters indirectly affecting Avork in the 
industry, it becomes very difficult to draAv any line so as to pre-
vent the poAver of the Arbitration Court from being extended to 
the regulation and control of businesses and industries in every 
part. I am of opinion that the proper intei'pretation of the Avoi'ds 
" industrial matters " excludes the matter dealt Avitli in clause 4 
of the agreement, Avhich Avas embodied in the aAvard, tha t there 
is no poA\'er to enforce it hy the steps taken in the Court beloAv, 
and, as that Court clearly Avent beyond its juri.sdiction, it should 
be restrained by prohibition. 

Appeal allowed. Order of the Supreme 
Court discharging tlie Rule Nisi 
for prohibition discharged. Rule 
Nisi made absolute with costs. 
The respondent union to pay the 
appellant's costs of the appecd. 
Deposit to be repaid. 

Attorneys, for the appellant, Perkins ct Fosbery. 
Attorneys, for the respondents. Brown ct Beeby. 


