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shall be set off against the costs and H- C OF A. 
other moneys due from the other in 1905-

respect of the proceedings in the p_^_^0M 
Supreme Court and the High Court "• 

. . . . . , , MONAOHTBK. 
execution to issue for balance only. 

Solicitors for appellant, Stephen, Jaques & Stephen. 

Solicitor for respondent, L. B. Bertram. 

C. A. W. 

[HIGH COURT OF AUSTRALIA/ 

APPELLANTS ; 

GEORGE DOWN, JUSTIN FOX, GREEN­
LAW FOXTON, THOMAS DIBLEY, 
FREDERIC CHARLES LEA AND GEORGE 
WILKIE GRAY 

DEFENDANTS, 

HIS MAJESTY'S ATTORNEY-GENERAL -j 

FOR THE STATE OF QUEENSLAND, I RESPONDENT. 
OX THE RELATION OF JOHN CURRIE J 

PLAINTIFF, 

ON APPEAL FROM THE SUPREME COURT OF 
yUEENSLAND. 

Pvhlk Path Act 1854 {Queensland) (IS Vict. -Yo. 33)—Trustees of Public Lands H c o r A i 

Act 1869 (33 Vict. Xo. 2)—Trustee—Breach of trust—Declaration of trust— ,g05 

Injunction—Costs. '—,—' 

Where land is granted to trustees in trust " for cricket and other athletic B R I S B A K E , 

sports and for no other purpose whatsoever," the trustees are entitled to May 30, 31, 

permit the use of the land for any lawful purpose not inconsistent with its June L 

use when required as ft place for holding athletic sports, and in particular for 

>ny purpose which, while not interfering with sucli use, is conducive to the Griffith C.J., 

main object of tho trust. O'Connor JJ. 
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H. C. OF A. Where land in Brisbane so granted was leased by the trustees 

1905. S. to use the ground and buildings thereon for bicycle racing and 

'—,—' other sports, pastimes, and purposes as he might desire every Saturday ev ' 

D O W N between seven and eleven p.m., and every Wednesday afternoon, provided 

A T T O R N E Y fourteen' days' notice in writing was given the trustees, and provided >„ 

G E N E R A L that the said ground was not otherwise engaged or required by the trustees-
OF 

QUEENSLAND. Htld< in a suit for a declaration of the trust, and for an injunction, thatthe 

plaintiff was entitled to a declaration that the trustees were not entitled to 

permit horse racing or pony racing to be carried on in the ground, except bi 

way of incidental use, and so as not to interfere with the use of the land Ir 

the main purposes of the trust. 

Held also, on the terms of the particular lease, that the trustees hid 

transgressed the conditions of the trust. 

Judgment of the Supreme Court of Queensland, Atlorney-General v. _ini, 

Q.W.N., 17th March, 1905, No. 9, varied. 

APPEAL from an order of the Supreme Court of Queensland, 

Attorney General v. Down (1). 

The following statement of the facts is taken from the judgment 

of Griffith C.J. :— 
This is an appeal from a decision of the Full Court affirming a 

decision of Real J. in an action brought by the Attorney-General, 

on the relation of a resident of South Brisbane, against the appel­

lants, who are trustees of the Brisbane Cricket Ground under a 

deed of grant from the Crown, dated 21st March, 1905, by which 

the land in question was granted to the trustees upon trust "as a 

reserve for cricket and other athletic sports and for no other pur­

poses whatsoever." The respondent alleged that the appellants 

had used the land, or permitted its use and occupation, for the 

purpose of horse racing and pony racing, and otherwise than as a 

reserve for cricket and other athletic sports, and threatened to 

continue to do so, and he claimed a declaration that the appel­

lants were not entitled to use or occupy, or permit the use an 

occupation of the land for the purposes of horse racing or pony 

racing, or otherwise than as a reserve for cricket and other 

athletic sports, and that such use or occupation is a breach 

trust. He also claimed an injunction against such use m 

future. . 
The appellants admitted that the land had been used ^ 

pony races and other races, and set out an agreement wi 

(1) Q.W.N., 17th March, 1905, No. 1). 
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Sharpe under which such use had been permitted. They denied H- c- 0F A-
that the use under the agreement was contrary to the trusts of ,905' 
the grant, and further said that the pony and trotting races D O W N 
objected to were held temporarily, at such times, and under such A T T J R K R - . 
circumstances, as did not prevent the land being used for the GENERAL 

purposes for which it was granted, and that the terms of the QUEENSLAND. 
aoreement with Sharpe were conducive to the attainment of those 
purposes, and that, without the aid of such an agreement, it 
would be impossible to obtain money to pay the principal or 
interest due upon a mortgage of the land which had been law­
fully made by the trustees with the consent of the Governor-in-
Council, or to preserve the land in a fit state of repair, or to attain 
the objects and purposes for which the land was granted. 

The case was tried before Real J., w h o made a declaration that 
the appellants were not entitled to use or occupy or permit the 
use or occupation of the land for the purposes of horse racing or 
pony racing, or otherwise than as a reserve for cricket and other 
athletic sports, and that in so permitting the use of the ground 
for horse racing the appellants were guilty of a breach of trust. 
He refused to grant an injunction, but without prejudice to an 
application for an injunction after the termination of Sharpe's 
agreement. 

On appeal to the Full Court the judgment was affirmed by 
a majority (Chubb and Power JJ.), Cooper C.J. dissenting. 

Feez (with him Stumm), for appellants. The terms of the 
grant, viz., "for cricket and other athletic sports and for no other 
purpose " do not preclude the land from being used for horse and 
pony racing when not required for the purposes mentioned in 
the grant. The land m a y be used for an3' purpose not inconsistent 
with the main purpose. If one small corner of land granted for 
cricket were used for tennis, in such a w a y as not to interfere with 
the use of the rest of the land for cricket, such user would not 
amount to a breach of trust. The expression " and for no other 
purposes whatsoever " in the grant means for no other purpose 
than as a reserve for cricket and other athletic sport. The real 
limitation upon such user is that it must not be permanently 
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H C. OF A. inconsistent with the original purpose: Attorney-G, 
im- H veil Urban Council (\). 

DOWN- [ G R I F F I T H C.J.—That is not a direct authority that 
ATTORNEY- temporary user is permissible.] 

GENERA,. w h e r e portion of land granted to trustees is not immediately 
(JUKBNSLAKD. required for the purposes of the trust, that portion may be used 

by them for any lawful purpose. Here the whole of the pony 
track is outside the cricket and football oround. 

[O'CONNOB J . — B u t this grant contains the words " and for no 
other purpose."] 

Here the land w a s being used for raising funds to pay interest 
on the m o r t g a g e — a purpose auxiliary to the trust, and not 
antagonistic to it. In Attorney-General v. The Mayor &c. of& 

ampton (2), where the trust w a s to keep the land in proper 
condition for purposes of recreation, the use of the land for a 
cattle fair w a s held to be a breach. But in that case the user 
was inconsistent with the main purpose of the grant. 

[ G R I F F I T H C.J.—That case w a s decided on the construction of 
the particular Act of Parliament.] 

W h e r e portion of the land granted subject to such limitations 
as these is not immediately required for the purposes of the trust, 
that portion ma}- be used for any lawful purpose: Attorney-
General v. Ted.ilington Urban Council (3); Attcrrney-General ?. 
Corporation of Sundt rla nd(4i). Here the user is not inconsistent 

with tlte express objects of the grant, and in addition j 
substantial profits with which the trustees are enabled to improve 

the ground. 
[ G R I F F I T H C.J.—Under the Act 33 Vict. No. 2, clearly a lea-

can be given for less than three years; and by sec. 10, the pro­
ceeds b y w a y of rent reserved upon a lease under the Act are 
required to be applied solely and strictly to purposes within the 

express trusts.] 
Sec. 9 provides that the land m a y be leased for a longer penod 

than three years with the consent of the Governor-in-Council 

In those cases leases could be granted for any purpose. 

(1) (1900) 1 Ch., .51 ; (1900) 2 Ch., (3) (1S98) 1 Ch., 66, per Romer J., »t 
277. p. 68. 

2 1 Gif., 363. (4) 2Ch. D., 634. 



•i C.L.R] 

[GRIFF 

O F A U S T R A L I A . 643 

."ITH C.J.—But would the words of the grant" and for no H- c- °F A. 

ther purpose" take the case out of the scope of the Act?] 1903-

This case is not governed by the Statutes under which the D O W N 

trustees are appointed; but the words of the Act making the ATT„'i.Nl:v. 

trustees the managers of the land have a strong bearing on the Q——-_ 

construction of these trusts. In Grand Junction Canal Co. QUEENSLAND. 

v Petty (1), where land was acquired and used by a canal com-

oanv under their Statutes for the purposes of a towing-path, it 

was held that such land might be dedicated as a public highway, 

if such use be not incompatible with its use as a towing-path 

when required by the company. Here the trustees are in the 

position of absolute owners, and are not using the land for pur­

poses inconsistent with the trust. 

[O'COXXOR J.—Anything which would make the ground more 

attractive to the public and provide more facilities of access would 

he permissible. But does this case come within that rule'] 

The general incidents of ownership cannot be curtailed except 

so far as their exercise is inconsistent with the trust. The Acts 

under which the trustees are appointed make them owners or 

managers, empower them to lease up to three years, so long as 

such power is not interfered with by7 the terms of the grant, and 

over three years with the consent of the Governor-in-Council. 

[GRIFFITH C.J. referred to In re Gonty and Manchester, 

Slieffleld and Lincolnshire Railway Co. (2); Caledonian Rail-

'. v. Turcan (3); and Foster v. London, Chatham, and 

Dover Railway Co. (4).] 

The question is, will the user objected to prevent the use of the 

ground for the main purpose of the trust: Bayley v. Great 

Western Railway Co. (5). Here the main purpose of the trust 

would not be interfered with, as the agreement provides that the 

ground can only be used for pony racing when not required for 

cricket or football, and that during pony racing, the playing 

ground is not to be used by the spectators: Attorney-General v. 

fcece (6). Paragraph 10 of the defence, which states that the 

pony and trotting races were only held temporarily, and at such 

times and on such conditions as would not prevent the land from 

"121 Q.B.D. 273. (4) (1895)1 Q.B., 711. 
& (1896) 2 Q.B., 439. (5) 26 Ch. D., 434. 
(3) (1898) A.C, 256 (6) (1904) 4 S.R. (N.S.W.), 347. 
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H. C. OF A. being used for the purposes for which it w a s granted, raises th 

real question. B y such use of the land, the trustees are , 

DOWN- to keep the ground in good repair. In Attorney-General^ 

A T T O R N E Y - ^unwell Urbtm Council (1), there w a s a permanent absolute 

G E N E R A L interference with part of the land. In Attorney-General, 

Qu_ras_uro. Mayor &c. of Southampton (2) there w a s an absolute interference 

as to place but limited as to time. Neither of these cases is 

affected b y Statutes such as the Parks and Public Lands Ad 

1869. In grants the w o r d s " only " and " for no other purpose" 

are really superfluous. T h e construction of a gift to trustees "to 

the use of A." would not be affected b y the addition of either 

phrase. T h e decision in Attorney-General v. Teece (3) turned on 

a question of fact, viz., whether cycling under certain circum­

stances interfered with cricket. H e r e pony racing always gave 

w a y to cricket or football w h e n e v e r a n y question arose as to 

whether both should be carried on together. In Fitzpatrkk v. 

Waring (4), it w a s held that a trustee having the legal estate, 

w h o has active duties to perform, m a y , without any express 

leasing power, grant a lease for a reasonable term. Here the 

trustees have the general m a n a g e m e n t , and have also to see that 

the interest is paid on the mortgage. W h e r e land was granted 

for c o m m o n of pasturage, it has been held that the trustees may. 

until it is required for that purpose, use the land in any way not 

inconsistent with its ultimate use for pasturage. Mmcidpl 

Council of Sydney v. Attorney-General and Milroy (5). 

Lukin (with him O'Sullivan) for respondent. The question 

here arises on the construction of the terms of the legal grant. 

B y the grant it w a s intended that a user for any purpose other 

than those specified should w o r k a forfeiture. 

[ G R I F F I T H C. J.—Here the trustees have a statutory right to 

lease for a period not exceeding three years.] 

B u t the grant in this case specified particular uses, and con­

tained a general prohibition against a n y use other than those 

specified. If it were expedient to use the land for other purposes. 

a licence could be obtained from the C r o w n allowing such user, 

(1) (1900) 2 Ch., 377. (3) (1904) 4 S.R. (N.S.W.), 34". 
(2) 1 Gif., 363. (4) 11 L.R., Ir., 35. 

(5) (1894) A.C, 444. 
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if the granting of such licence constituted a breach of H. C. OF A. 

tthe Attorney-General need not take action: London County 19n5' 
and even : 

trust t 
Council v. Attorney-General (1). U o w N 

This grant w a s m a d e under sec. 95 of the C r o w n Lands Act "•, 

isg4 and, as the Trustees were given special power to mortgage G E N E R A L 

in their Act, it would appear that the legislature had not intended QUEENSLAND. 

the Trustees of Public L a n d s Act 1869 to apply. If it be held 

that the terms of this grant do not prohibit pony racing, it 

would be impossible for the C r o w n to m a k e a grant exclusively 

for any one purpose. T h e statutory power of leasing must be 

read subject to the restrictions placed on any such power by the 

terms of the grant. Attorney-General v. M a y o r &c. of South­

ampton (2) governs this case. There power w a s given to the 

Corporation to appropriate waste lands "exclusively for the 

recreation of the inhabitants," &c. 

The phrase " exclusively " is n o m o r e prohibitive than " for no 

other purpose." In that case the reason of the decision w a s that 

the land could not, according to the trusts, be used even tempor­

arily for the purpose of recreation. Attorney-General v. Tedding-

tm Urban Council (3); Boyce v. Paddington Borough Council 

(4); Bostock v. North Staffordshire Railway Co. (5). . 

The respondent is entitled to a declaration not only that any 

use of the land inconsistent with its use for cricket and other 

athletic sports is a breach of trust, but also that its use for pony 

rating at any time is a breach. 

[ O ' C O N N O R J.—It is then necessary to show an absolute pro­

hibition in the deed.] 

hi Foster v. London, Chatham and Dover Railway Co. (6), 

the letting of the shops w a s allowed because there w a s no prohibi­

tion in the special Act constituting the company. 

[GRIFFITH C.J.—In Ashbury Carriage and Iron Co. v. Riche 

(7), it is laid d o w n that everything not specially allowed in the 

charter of a c o m p a n y is prohibited. W h e r e w a s the authorization 

in Foster's Casel] 

It was held there w a s a n implied authority : Trustees of the 

(D (1902) A.C, 165. (4) (1903) 2 Ch., 556. 
(2)lGif.,363. (5) 4 El. & BL, 798. 
(3) (1898) 1 Ch., 66, per Romer J., (6) (1S95I 1 Q.B., 711. 

»'P- "0. (7) L.R. 7H.L., 653. 
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Royal Agricultural Society v.'Mayor ecc. of Essendtm (1 

Trustees of the Victorian Rifle Association v. Mayor 

WiUiamstown (2). The words "and for no other purpose" ml 

have a meaning' ascribed to them. As far as possible 

should be given to every word used: Ditcloer v. Dwtwn ,; 

Cargo ex " Argos" (4); Cowper Essex v. Local Board for Aetrnti 

Cur. adv. vidt 

The following judgments were read:— 

G R I F F I T H C.J. [after stating the facts as before set out, con­

tinued] : It was not suggested that the horse racing and pony 

racing complained of were illegal sports, or that they had been 

conducted in such a manner as to constitute a nuisance. Thecase 

must therefore be treated on the footing that the uses complained 

of were lawful purposes except so far as they were forbidden by 

the express terms of the trust. 

The first question for consideration is the construction of the 

deed of grant. The respondent contended that its terms, and 

particularly the use of the words " and for no other purposes 

whatsoever," absolutely forbade the use of the land for any pur­

pose, or at any rate for any sport, other than athletic sports. The 

appellants contended that those words did not prevent the use of 

the land for any lawful purpose at times when it was not required 

for athletic sports, provided that such use did not interfere with 

its use for the latter purposes when required, and they maintained 

that on the evidence no such interference was shown to haw 

occurred or to have been threatened. 

It appeared from the preambles of various private Statutes 

referred to that the form of declaration of trusts with the words 

" and for no other purposes whatsoever " is one commonly used 

in Queensland in grants of land to trustees for public purposes. 

In the State of Victoria, on the other hand, it appears to have 

been the practice to include in the deed of grant a provision that 

the trustees should not permit any part of the land to be used for 

(1) 18 V.L.R.. 85. (4) L.R.,5P.C, 134. 
(2) 16 V.L.R.. 251. (5) 14 App. Cas., )o6. 
(3) 11 Moo, P.C.C, 324, per Knight 

Bruct L.J., at p. 337. 



2 C.L.R.] 0 F AUSTRALIA. 647 

any other purpose. The respondent contended that the words in H. C, or A. 

the Queensland form of grant imply a similar provision.
 19°5-

The New South Wales Act, 18 Vict. No. 33, called the Public ^? ' 

p,,rb Act 1854, which recites that it is expedient that bodies 

0f trustees with perpetual succession should be created for the G K I H U L 

purpose of holding managing and protecting lands granted QUEENSLAND. 

for or dedicated to purposes of public recreation, convenience 
. , , , , , ' Griffith c.j. 

Irealth and enjoyment, provides that when lands are granted by 
the Crown to trustees for such purposes the trustees shall be a 

body corporate, and declares (sec. 5) that trustees appointed by 

virtue of the Act shall have all the powers of absolute owners 

except for the purposes of alienation, and that they may make 

rales and regulations (subject to the approval of the Governor-in-

Council) for, amongst other things," regulating the use and enjoy­

ment of the lands." 

The Trustees of Public Lands Act 1869, (33 Vict. No. 2), 

recites in the preamble that from time to time sundry Crown 

Lands have been granted and m a y hereafter be granted to various 

individuals "upon certain trusts for public purposes and no other," 

and that by an Act 28 Vict. No. 22, certain powers had been 

given to such trustees the exercise of which had proved prejudicial 

to the public interests. The Act then repeals the Act of 28 Vict., 

and substitutes other provisions. It provides, amongst other 

things, that, notwithstanding the provisions of the Real Property 

Act 1801, and in particular, the provisions of sec. 79 of that 

Act, (which in terms confers an absolute power of alienation upon 

registered proprietors w h o are trustees), it shall not be lawful for 

such trustees, i.e., those referred to in the preamble, to sell, transfer, 

ormortgage any land vested in them for any such public purpose, 

nor to lease the same for any term exceeding three years" 

swept under the provisions of the Act (sec. 3). Sec 7 provides 

that it shall be lawful for such trustees to lease the lands vested 

in them upon trust subject to certain conditions set out in sees. 8 

and!), These provisions do not seem to affect the power to lease 

w a term not exceeding three years, which is formally conferred 

ty the Real Property Act as well as by sec. 5 of the Actof 1854, 

unless the word "alienation" in that section includes leasing. 

The appellants contend that, having regard to these Statutes, 



64$ HIGH COURT 
[1905, 

H. C. OF A. they have all such ordinary powers of ownershin as m«„ i 

_____ cised without prejudice to the m a i n object of the trust, ie tohrU 

D O W N the land "as a reserve for cricket and other athletic snort" 

AT T O R N E Y - T h ( T maintain that, having regard to the Statutes and Jfc 
()EN

o
E
F
RA1- general rules applicable to statutory owners of land for speciti 

QU E E N S L A N D , purposes, those words do not m e a n that the land shall be "rese rf 

sr_i_aj. for s u c h s P o r t s in the sense that t h e use of the land for all other 
purposes is forbidden. 

It will be convenient, then, to consider the general rules of 

law applicable to thecase of such owners. In R. v.Leak(1)tbe 

question w a s witli regard to land vested by an Act of Parliament 

in Commissioners for draining the Lincolnshire Fens. The pre­

cise question w a s whether they could dedicate a portion of the 

land as a highway, so that the parish became liable for repairing 

it. Parke J. said (in a passage quoted with approval by A.L. 

Smith L.J., in Foster v. London Chatham, and Dover Mlmij 

Co. (2) ):—"If the land were vested by the Act of Parliament in 

commissioners, so that they were thereby bound to use it for 

some specific purpose incompatible with its public use as a high­

w a y , I should have thought that such trustees would have been 

incapable in point of law to m a k e a dedication of it; but if snch 

use b y the public be not incompatible with the objects prescribed 

b y the Act, then I think that the commissioners have that power. 

T h e mere circumstance of their not being beneficial owners cannot 

preclude t h e m from giving the public this right." The learned 

Judge then proceeded to consider whether the special purposes 

indicated b y the A c t of Parliament were inconsistent with the use 

of the land in question as a highway, and came to the conclusion 

that they were not. In A ttorney-General v. Great Eastern Mi-

way Co. (3), Lord Selborne L.C., said:—"I assume that your 

Lordships will not n o w recede from anything that was determined 

in The Ashbury Railway Carriage and Iron Co. v. _«(*)• 

It appears to m e to be important that the doctrine of ultra vires 

as it w a s explained in that case, should be maintained. But 

agree with Lord Justice James, that this doctrine ought to he 

reasonably, and not unreasonably, understood and applied, an 

(1) 5 B. _ Ad., 469. (3) 5 App. Cas., 473, at p. 478. 
(2) (1895) 1 Q.B., 711, at p. 722. (4) L.R. 7 H.L., 653. 
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, , w]iatever may fairly be regarded as incidental to, or conse-
 H- C. or A. 

.ntial upon, those things which the legislature has authorized, 1905' 

onght not (unless expressly prohibited) to be held, by judicial DoWH 

construction, to be ultra vires." Lord Blackburn dealing with the ATT"RSliv_ 
, me case of The Ashbury Railway Carriage and Iron Co. v. Riche GENERAL 

(1) said (2): "That case appears to m e to decide at all events this QUEENSLAND. 
-that where there is an Act of Parliament creating a corporation Gri^~c J 
for a particular purpose, and giving it powers for that particular 
purpose, what it does not expressly or impliedly authorize is to be 
token to be prohibited," and added:—" M y Lords, I quite agree with 
what Lord Justice James has said on this first point as to pro­
hibition, that those things which are incident to, and m a y reason­
ably and properly be done under the main purpose, though they 
may not be literally within it, would not be prohibited." In 
Foster v. London, Chatham and Dover Railway Co. (3), the 
question was whether the defendants, a railway company, might 
let the spaces under their arches for shops. The Court of Appeal, 
constituted by Lord Halsbury, C , and Lindley and A. L. Smith 
L.JJ., held that the company had an implied power to use land 
acquired by them for the purposes of their undertaking, in any 
manner which was not an infringement of the rights of other 
persons, and which w a s not inconsistent with the purposes for 
which the company w a s constituted. Lord Halsbury, in the 
course of his judgment said (4):—"I have n o w to see whether 
there is anything in the Act of Parliament which prevented this 
use of the railway arches; and I think the question must come 
to that. If the company have tbe right to let the railway 
arches it is impossible to contend that they cannot let these 
little pieces of land, which give additional accommodation to the 

railway arches, in the form in which they are let. I for one 
entirely deny that there is any established proposition of law 
which prevents the railway company using this land and their 
arches for some collateral purpose that m a y give profit to them. 
A great variety of examples have been given by various judges 
of things which m a y be done by railway companies besides their 

own particular business. It is familiar to us all that coal stores 

») UK. 7 H.L., m . (3) (1S95) 1 Q.B., 7U. 
PI oApp. Cas., 473, at p. 481. (4) (1895) 1 Q.B., 711, at p. ,18. 
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H. C. OF A. .lU(j bookstalls, and a great variety of thin_a ran- t_ . 
1905. -, . ,. , ,,, , s J De set up ;,. 
^ _ railway companies which, although not actually used in th bi ' 
D O W N ness of carrying passengers and goods, are nevertheless thin, 

AnoKSEv- which t h ey m a y d°> and yet carry on their own particular ho! 
GENEKAL ness quite consistently. I for one should be sorry to place u, 

QUEENSLAND, restriction on their power to m a k e , to the best of their ab'IV 

crifflttTc.j. their undertaking profitable to their shareholders and a cot 
venience to the public." 

Lindley L.J. said (1): "It is necessary to consider whether tbe 
defendants are exceeding their statutory rights. What is the 
measure of their rights? T h e law on that point is now settled.' 
H e then read the passage above quoted from Lord Selbonit 
judgment in Attorney-General v. Great Eastern Railway Co.(2), 
and, after pointing out that there w a s nothing in the company's 
Act which expressly authorized the letting of the arches, said 

that, with the exception of a single case before Malins V.C., all 
the authorities are consistent with the proposition that any mode 
of enjoying a company's o w n land is impliedly permitted if it is 
not inconsistent with the provisions of the company's Acts, and is 
not an infringement of the rights of other persons. A. L. Smitl 
L.J. quoted with approval from the judgment of Parke J. inlv. 
Leake (3), the passage above cited ; and also quoted the passage 
above cited from Lord Blackburn's speech in Attorney-General 
v. Great Eastern Railway Co. (2). Again in In re Gonty ad 
Manchester, Sheffield and Lincolnshire Railway Co. (4), the Court 
of Appeal held that, w h e n the giving of a private right-of-way 
over land taken by a railway company is not inconsistent with 
the purposes for which the lands have been taken, it is not ultn 

vires of the c o m p a n y to grant such a right-of-way. 

In Attorney-General v. Teddington Urban Council (5) the 
question w a s whether part of lands held by the defendants "for 

the reception and disposal of sewage" might lawfully be used as 
a recreation ground and certain other purposes objected to by 
the relator. Romer J. said (6): "I think it right, therefore,to 

state shortly the views I take as to what the powers of the 

(1) (1895) 1Q.B., 711, at p. 719. (4) (1896) 2 Q.B., 439. 
(2) 5 App. Cas., 473. (5) (1898) 1 Ch., 66. 
(3) 5B. t Ad., 469. (6) (1898) 1 Ch., 66, at pp. «», '«• 
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defendants are with reference to the interim user of the land not H. c. OF A. 

immediately required for sewage purposes. N o w I agree that 1905-

the defendants could not apply the land to or use it for any pur- ^ ^ 

nose inconsistent with the purpose for wdiich it was acquired; but 
Ir ATTORNEY. 

in the present case those purposes did not require immediate use GENERAL 
of every part of the land for sewage purposes. Some part only QUEENSLAND. 
was required for immediate sewage works, and the remainino-

. , . & Griffith C.J. 

part has to be retained because needed hereafter for those works, 
and for the actual application of this remaining part for such 
purposes the defendants could retain it, and one of the purposes 

for which they acquired it might be said to be such interim 

retainer. Of course, while so retaining it they could not use or 

deal with it in such a w a y as to prevent or substantially interfere 

with its immediate use for sewage purposes whenever it was 

needed for those purposes. But subject to that exception while 

retaining it, I do not see how it was inconsistent, for the purposes 

for which they acquired it to use it, in any lawful manner in 

which in its then condition it could be used, provided it did not 

substantially interfere with the main purpose of drainage for 

whicli it was ultimately wanted. I know nothing which makes 

it unlawful for a council such as these defendants to permit vacant 

land in their possession, and not at the time required for the 

ultimate purpose for which they acquired it, temporarily to be 

used as a recreation ground, provided care is taken to prevent 

any rights being acquired over it by the public or otherwise 

which would prevent or interfere with the council using it for 

such ultimate purposes whenever required." 

He then pointed out that the case of Attorney-General v. Mayor 

&c, of Southampton (1), (on whicli the respondent in the present 

ease mainly relied), in nowise interfered with this view. In that 

case, land was held by trustees solely for the purposes of recrea­

tion, and it was held that it could not be used, even temporarily, 

i» a fair for the sale of cattle, a purpose which would, while it 

lasted, prevent its use for recreation. In m y opinion that case 

does not govern the present. 

Having regard to the general law applicable to land held by 

trustees for public purposes as declared by these authorities, and 

(1) 1 Gif., 363. 
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H. C. OF A. to the express provisions of sec. 5 of the Public Parh 
1905. 1854, and to the power to grant leases for terms not 

DOWN three y e ^ s . recognized b y the Trustees of Public Lands Act 

ATTORNEY- 1869 aS e x i s t i n g in trustees of lands granted upon trust for, 
G E N E R A L specific purpose " and for no other purpose," I am of oninioi 

QUEENSLAND, that the appellants are entitled to permit the use of the reserv, 

GriffiaTcj in question for a n y lawful purpose not inconsistent with its use, 
w h e n required, as a place for holding athletic sports, and in par-
ticular for any purpose which, while not interferirirr with such use 
is conducive to the ma i n object of the trust, for instance, for 
raising funds b y w a y of rent, which m a y be applied to make the 
land more useful for carrying out that main object. In view oi 

the Statutes I cannot think that the words " and for no other 
purposes" ought to be construed as prohibiting the use of any 
part of the land for a n y purpose other than athletic sports. Such 
a construction would be contrary to the general law applicable to 
such trusts. N o r can I see a n y sound basis for the conclusion 
that those words exclude from w h a t would otherwise be legitimate 

uses the holding of sports which are not athletic. 
T h e next question for consideration is whether the use of the 

land for horse and pony racing is inconsistent with its use for 
athletic sports. T h e obvious answer to this question is that it 
m u s t depend on circumstances. It is plainly not inconsistent 

with the use of land as a racecourse that the space encircled by 
the racing track should be occasionally used for cricket. Nor is 
it inconsistent with the use of such an encircled space as a cricket 

ground that the track should occasionally be used for racing. It 
is equally obvious that the t w o sports could not ordinarily he 
carried on at the s a m e time, except in distinct parts of the land. 

For these reasons I a m of opinion that the declaration contained 

in the judgment under appeal is too large, and that it should have 

been limited, if the circumstances were such as to justify t 
bringing of the action at all, to a declaration that the appellants 

were not entitled to use or occupy or permit the use or occupa ' 
of the land for horse racing and pony racing except under con­

ditions not inconsistent with its use for athletic sports K. _ 

required for that purpose. I will state later the precise 
the declaration which I think should have been made. 

terms ot 
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The appellants, however, contended that their agreement with H- 0- °F A. 
Sharpe does not transgress this rule, that they have never indeed 1905' 
violated it, and that the litigation was uncalled for, and the action DOWN 

ATTORNEY-
should have been dismissed. It is necessary, therefore, to consider 
the facts proved in evidence. It appeared, as indeed might be GENERAL 

inferred from the nature of the grant, which was of waste lands QUEENSLAND. 
of the Crown, that the land w h e n originally granted was in a crifj^7c i 
state entirely unsuited for carrying on sports upon it, and that 
the trustees had been obliged to raise money for the purpose of 
improvements, some of which they had raised on mortgage of the 

land itself. 
The agreement with Sharpe, which is dated 18th January, 1903, 

stipulated that he should have the right for a term of three years 
from 1st December, 1902, to use, occupy and enjoy the privileges 
and advantages of occupation as lessee of the cricket ground, with 
all buildings and improvements, for the purposes of bicycle racing 
and such other lawful sports, pastimes, and purposes as he might 
desire on every Saturday evening during the term between 7 and 
11 p.m., and should have the further right or option of using the 
land for any of such purposes on any Wednesday afternoon during 
the term from noon until 6 p.m. upon giving the trustees fourteen 
days' previous notice in writing of his desire to use the land on 
any such Wednesday afternoon, " provided always that the said 
ground is not otherwise engaged or required for some purposes by 
the trustees or by any person approved by them." I think that 
this proviso must mean that the requirement of the ground by 
the trustees must be notified to the lessee when he gives his 
fourteen days' notice. 
The lessee was, in addition, to have the right to use a portion of 

the ground described as "that portion heretofore used for pony 
and horse racing " between the hours of 5 and 9 every day during 
the continuance of the agreement, excepting Sundays and Mich 
other days as the trustees might require the ground or permit it 
'o he used for other purposes for matches, sports or other pastimes 
commencing or announced to commence at or before 1 p.m. on any 

«ay during the continuance of the agreement. 
It appeared that the racing track encircles the land prepared 
VOL. n. 45 
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H. C. OF A 
1905. 

for use as a cricket field, which is also encircled by a bicycle t- t 

inside the racing track, and that cricket matches and bi • 1 

D O W N matches could not be played while racing or training of the horses 

AnvKNEY. w a s g° i nS on- N o r could cycle-training and horse-training be 
GENERAL carried on simultaneously. There was, therefore, a possible inter. 

JOKENSLAHD. ference with the right of members of the general public who 

Gr_ithC.j. m i- h t desire t0 use the l a n d ior s u c h Purposes. But the learned 
Judge w h o heard the case thought that, if there was any inter­

ference, it was of a most minute character. Still, in my judg­

ment, the agreement with Sharpe did not sufficiently protect the 

rights of the general public to use the land for the specific 

purpose for which it was granted. There was therefore sufficient 

ground for bringing the action. 

For these reasons I think that the judgment should be varied 

by substituting for the declaration of right contained in it a 

declaration that the appellants are not entitled to permit horse 

racing or pony racing to be carried on in the land in the state­

ment of claim mentioned, except by w a y of incidental use and 

so as not to interfere with the use of the said land for the pur­

poses of a reserve for cricket and other athletic sports, and in 

particular are not entitled to permit horse racing or pony racing 

to be carried on in any part of the said land in which the use or 

occupation of such part for such purposes would interfere with 

the suitability of the land in general as a place for carrying on 

cricket or other athletic sports, or to permit any part thereof to 

be used for such first mentioned purposes at any time when such 

part is reasonably required for such sports, or at any time when 

such use would interfere with the reasonable use of any other 

part of the land for such sports. 

A s the plaintiff has established his right to bring the action, 

but has failed as to a substantial part of his claim, there should 

be no costs either in the Supreme Court or of this appeal. 

BARTON J. The Chief Justice has just stated so fully * 

contentions of the parties, and the provisions of the Statutes 

cited, that I need not say anything on either score. An in­

junction having been refused by Real J., and that part o 

decree not having been appealed from, the question is 
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whether the declaration made by him on the hearing as to the H- C. or A. 

rjirhtsof the parties, which declaration is affirmed by the judg- 1905' 

ment of the majority of the Full Court, ought to stand, and, if D O W N 

„e think there has been a breach of trust, whether the declaration ATT()
C' 

ought to be varied. GENERAL 

First, as to the construction of the grant, I cannot agree with QDEENSLAND. 

counsel for the respondent in his argument that the words " and B^~, 

for no other purposes whatsoever" enlarge the meaning of the 

preceding words of the trust, "to hold . . . . as a reserve for 

cricket and athletic sports." The words of prohibition may give 

emphasis, but I do not see h o w they can add to the meaning. To 

say that this grant is to be held as a reserve for cricket and 

athletic sports cannot mean that it m a y be held as a reserve for 

other sports. Its purpose is to be held as such a reserve and 

not any other kind of reserve. If I hold land "in trust for A " 

without more, I a m no more entitled to give the benefit of it to 

B, than if I held it "in trust for A. and for no other person whom­

soever." 

But the question is, what is prohibited by a trust in these 

terms? In Attorney-General v. Great Eastern Railway Co. (1), 

lord Blaclcbu rn, discussing Ashbury Railway Carriage and Iron 

Co. v. Riche (2) says:—"That case appears to m e to decide at all 

events this, that where there is an Act of Parliament creating a 

corporation for a particular purpose, and giving it powers for that 

particular purpose, what it does not expressly or impliedly 

authorize is to be taken to be prohibited." And he went on to 

say, " I quite agree with what Lord Justice James has said 

on this first point as to prohibition, that those things which 

are incident to, and m a y reasonably and properly be done under 

the main purpose, though they m a y not be literally within it, 

would not be prohibited." So much then is implied in the 

grant. But does the implied power go further ? The earliest 

case cited to us was R. v. Leake (3). A Statute had vested 

land in commissioners for drainage purposes. A continuous user 

«f part of this land by the public as a way had taken place, and 

i' was claimed that such user was sufficient evidence of dedication 

HI 5 App. Cas., 473, at p. 481. (2) L.R. 7 H.L., 653. 
(3) 5 B. & Ad., 469. 
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H. C. or A. 0f that part b y the commissioners as a hio-hwav A 
1905. ., rr. .• ,, ,. . 'h u way. Answerinoin 
v_^ the athrmative the preliminary question, whether the ev'd 
D O W N would have been sufficient to prove a dedication in the „!_ T 

v i • , i S-A • N,d.S6 01 Hn 

ATTORNEY- 01'aHlilv.v 0WQer. the Court then decided in the affirmative tl 
G E N E R U . m a i n question, whether having regard to the purposes for ^ 

QUEENSLAND. they7 held the land, the commissioners were capable of ded̂  f 
Part^Tj. ifc « a highway. Parke J. said in his judgment (1)- «lffo 

land were vested by the Act of Parliament in commissioners „ 
that they were thereby bound to use it for some special purpose 
incompatible with its public use as a highway, I should have 

thought that such trustees would have been incapable in point of 
law, to m a k e a dedication of it; but if such use by the public be 
not incompatible with the objects prescribed by the Act, then I 
think the commissioners have that power." This passage seems 
to place the matter on a broader basis than Lord Blackburn does 
in Attorney-General v. Great Eastern Railway Co. (2). But 
probably the difference is more apparent than real. For two 
considerations suggest themselves :—first, that things may be held 
" incident " to the main p u r p o s e — m a y be " impliedly authorized" 

— if they are not "incompatible" with that purpose; and 
secondly, that if there is a distinction in terms, it has been 
sufficient for the purposes of m a n y cases to declare that things 
are incident to the main purpose, and for that reason impliedly 
authorized, because in the particular instances it has not been 
necessary to consider whether there are not uses compatible with 
the main purpose, not quite implied in the grant, wdiich neverthe­

less are in the circumstances not prohibited. A t any rate, Pari* 
J.'s statement of the law has often been cited, and I cannot find 
that any effort has ever been m a d e to qualify it or to cut it down. 
A. L. Smith L.J. in Foster v. The London Chatham and Dover Ba& 

way Co. (3) quotes the passage and relies on it, though that case 
might perhaps have been decided as it was, without resorting to 
so broad a proposition, and the learned Lord Justice evidently 

placed great reliance on it, as will be seen in In re Gonty ""' 
Manchester, Sheffield and Lincolnshire Railway Co. (4), where a 
railway c o m p a n y were held entitled to give a right of waj °vel 

(l) 5B. & Ad., 469, at p. 478. (3) (1895) lQ.B.,711. 
(2) 5 App. Cas., 473. (4) (1896) 2 Q.B., 439. 
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lands they had acquired under the Lands Clauses Consolidation H. C. OF A. 

(,!., on the ground that to do so was not inconsistent with the 1903' 

purposes for which the lands were taken. In giving judgment DOWN 

Lord Esher, then M.R., said (1): "Then it is suggested that the A_.0"KNE 
railway company cannot give this right of way. If to give that GENERAL 

right of way were inconsistent with the purposes for wdiich they QUEENSLAND. 

were taking this land, then they could not give the claimant that E|^~, 

ricrht L o o k i n g at the cases that have been cited to us 

other than the case of Mulliner v. Midland Railway Co. (2) 

they are direct authorities, as it s e e m s to m e , particularly the 

Grand Junction Canal Co. v. Petty (3), that the company 

can °ive this right of way7, because it is not inconsistent with an}' 

purpose for whicli they have bought the land." In the same case 

A. L. Smith L.J. (4) put the matter again in the terms stated by 

Po/rke J. in R. v. Leake (5): " If such use by the public be not 

incompatible with the objects prescribed by the Act, then I think 

it clear that the commissioners have that power." And Rigby 

LJ., in concurring, pointed out that Mulliner v. Midland Rail­

way Co. (2) in no sense conflicted with the view which the Court 

of Appeal was then expressing. 

In the case cited by Lord Esher, Grand Junction Canal Co. v. 

Petty (3), decided in 1888, it was held that land acquired by a 

canal company under an Act of Parliament for the purposes of a 

towing path might be dedicated by them as a public footpath, 

subject to its use by the company as a towing path. Here again 

R. v. Leake (5) was approved and followed. Lord Esher M.R, 

aid (6): "I adopt wdiat that learned Judge " (Parke J.) " there laid 

down." He cited the passage quoted above, and said, "I think, 

therefore, that the case comes within the principle laid down in 

ft v. Leake (5), and that, the company could legally make the 

dedication. . . . It must be, I think, a dedication to the 

public of the towing-path, for the purpose of such user as a foot­

path as will not interfere with its ordinary use as a towing-path 

»)' the company." Lindley L.J., in the same case says (7): "The 

'"i) 2 Q.B., 439, at p. 445. (4) (1896) 2 Q.B., 439, at p. 448. 
- HCh.D., 611. (5) 5B. & Ad., 469. 
W 21 Q.B.]).. 273. (6) 21 Q.B.D., 273, at p. 275. 

(7) 21 Q.B.D., 273, at p. 277. 
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H. C. OF A. true principle appears to me to be laid down in the judumeirt f 
1905. parke J. in that case " (R. v. Leake). 

D O W N The Attorney-General v. Teddington Urban Cmncu(\)-*,ti. 

ATTORNEY- case '" w h i c h Iand ha'1 been aca.uired by an urban authorityundei 
GENERAL the powers of the Public Health Act 1875 for the purpose of 

QrEENsi.AXD. receiving and disposing of sewage. Only part of it was immedi-

Barr̂ T.1. ately required for this purpose, but it is likely that the remainder 
would be ultimately so required. They proposed to use it, until 

so required, for purposes in themselves lawful, such as a recreation 
ground. Romer J. held that the council could so use it, and in 
his judgment occurs the following passage, which is material in 
its bearing on the present case (2):—"Of course . . . they' 
i that is the council) " could not use or deal with it in such a war 
as to prevent or substantially interfere with its immediate use for 
sewage purposes whenever it was needed for those purposes. But 
subject to that exception . . . I do not see how it was incon­
sistent, for the purposes for which they acquired it, to use it, in 
any lawful manner in which in its then condition it could be 
used, provided it did not substantially interfere with the main 
purpose of drainage for which it was ultimately wanted. Iknow 
nothing which makes it unlawful for a council such as these 
defendants to permit vacant land in their possession, and not at 
the time required for the ultimate purpose for which they 
acquired it, temporarily to be used as a recreation ground, pro­

vided care is taken to prevent any rights being acquired over it 
by the public or otherwise which would prevent or interfere with 
the council using it for such ultimate purposes whenever required. 

1 am of opinion that, although, as will appear, the agreement 
entered into between the appellant trustees and Sharpe was itself 
a breach of trust, and that under its operation the appellants 

have been guilty of further breaches of trust, I cannot say 
that it follows that pony racing or other sports not named in the 
grant cannot be carried on under any circumstances so as to i 

compatible or consistent with the trusts of the grant. I shou 
think it possible to " use or deal with " the land " in such a way 
as" not "to prevent or substantially interfere with its use or̂  

the expressed "purposes whenever it was needed for those p 
(1) (1898) 1 Ch., 66. (2) (1898) 1 Ch. 66, at p. 70. 
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oses" I am of opinion, therefore, that the declaration in the H. C. oi A. 

decree of Real J. is too wide, and should be varied. 1905-

The case of Attorney-General v. Corporation of Sunderland Dows 

(1) was cited, but does not in m y opinion throw any light on the , "• 

nresent question. Land was held by the defendant corporation GENERAL 

0Dly "as public walks and pleasure grounds." The Court of QUEENSLAND. 

Appeal decided that they could appropriate part of the land not B ^ T J 

only as a site for a m u s e u m and conservatory, but also as a site 

for a free library, all these objects being held to be conducive to 

the better enjoyment of the public walks and pleasure grounds 

as such. I do not think it can be held that pony racing on this 

reserve is "conducive" to its better use for cricket and other 

athletic sports. The profits of pony racing m a y be so, but in a 

different sense, and not in the sense that is material. But if 

pony racing is not conducive to the expressed purposes in the 

sense maintained, it m a y nevertheless be consistent wdth the pur­

poses for which the land was granted, to use it for pony racing 

in a manner which would not "prevent or substantially interfere 

with its immediate use" for the expressed purposes "whenever it 

was needed for those purposes." 

Now the leading facts, so far as the present case is concerned, 

of Attorney-General v. Hanwell Urban Council (2), appear in a 

few words of the judgment of Lord Alverstone, then Master of 

the Rolls (3). "The defendants' predecessors, and therefore the 

defendants, acquired the land under statutory powers and were 

authorized to acquire the land for the purpose of using it for the 

disposal of sewage. It turned out that two acres of the land so 

acquired were not fitted for sewage purposes, and thereupon in 

the year 1897 or thereabouts the idea occurred to the defendants 

that they might use these two acres, not for a merely temporary 

purpose, not for anything in connection with sewage, but for the 

purpose of permanently establishing thereon an isolation hospital 

for infectious diseases." It was held that, although the two acres 

were unfitted for the purpose for which the whole area was 

acquired, the local authority could only use them permanently 
for purposes consistent with those for which they originally 

0 2 Uh. D., 634. (2) (1900) 2 Ch., 377. 
(3) (1900) 2 Ch., 337,at p. 382. 
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H.C.c*A. acquired them, and the Court of Appeal upheld the decision of 
_̂__, Kekewich J. granting an injunction against the proposed use" 

DOWN- It was plain that such user as this local authority contemplated 
ATTORNEY- w a s wholly incompatible with the purpose for which the land «' 
G E N E R A L held. 

OF 

QOSENSLABD. It is unnecessary to refer at length to tbe case of Attorney. 
Barton J. General v. Mayor &c. of Southampton (1). There a corporation 

w a s directed by Act of Parliament to cause a piece of ground to 
be drained and levelled, and kept in a proper condition for the 
purpose of public recreation. Stuart V.C. restrained the corpora­
tion by injunction from permitting a cattle fair to be held on the 

land. T h e correctness of this decision has never been questioned 
from the Bench, and it obviously w a s inevitable in the particular 

circumstances. A trust for recreation generally implies that the 
land must be open for that use every day. That is not so in the 
present case, and I take the same view of Attorney-General v. 
Mayor &c. of Southampton (1) as Cooper C.J. did in the Full 
Court of Queensland. 

H a v i n g referred to the principal cases, I find that the statement 
of the law by Parke J. in R. v. Leake (2) is recognized as of 

unchallengeable authority, and that in Attorney-General v. Ted-
dington Urban Council (3), a case which is not unlike the 

present, apart from the agreement with Sharpe, Romer J., in 
1898, has applied the same principle. A n d I think that, when the 
present agreement is out of the w a y , the two cases mentioned will 
be found to be a safe guide to the trustees in determining as to 
their future action. 

X o w , as to the agreement, it is impossible to escape the conclu­
sion arrived at by m y learned brother, that it does not sufficiently 

protect the public in their right to use the land for cricket 
and other athletic sports. T h e agreement itself amounts to a 
more than technical breach of trust both in respect of the times 
at which, and the extent to which, it puts the trust premises out 
of the control of the trustees, and prevents their being used for 
the expressed purposes of the deed. In view of the near expira­
tion of the term of this lease or licence, and the fact that the 

(1) lGif., 363. (2) 5 B. & Ad., 469. 
(3) (1898) 1 Ch., 66. 
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abandonment of the injunction application practically confines the H. Cor A. 

decree to a declaration of the rights of the parties, I think I 1905' 

should not say anything which might be taken as a statement of D O W N 

the precise course open to the appellants in the future. They A "' 

must be guided by the decree as varied, and I agree with His GENERAL 

Honor in the terms of the decree which he proposes, and as to QUEENSLAND. 

the costs. In the difficult circumstances whicli confronted the B ^ 7 j 

trustees, I am not surprised at the error into which they have 

innocently fallen. 

O'CONNOR J. The Statutes to which we have been referred 

have only an indirect bearing upon the question to be determined. 

Sec. 5 of the Public Parks Act 1854, which declares trustees 

absolute owners except for purposes of alienation, cannot enlarge 

the scope of the trust. The powers of the trustees as owners 

must be limited by the terms of the deed creating the trust. In 

the same way the powers of leasing the trust lands given under 

the Trustees of Public Parks Act 1869 cannot be construed to 

authorize trustees to allow their tenants to put the trust lands to 

a use outside the terms of the grant, nor could the consent of the 

Attorney-General under sec. 8 of that Act render a lease for such 

a use legal. In every case the extent and limit of the trust is to 

be found only in the document which creates it. The deed under 

consideration defines the scope of the trust in these words:— 

' . . .do hereby grant unto Thomas Joseph Byrnes &c. 

.... (description of Land) . . . . to hold unto the said 

Thomas Joseph Byrnes &c. (and others) for ever as trustees 

... yielding and paying (pepper corn rent) upon trust as a 

reserve for cricket and other athletic sports, and for no other 

purposes whatsoever." 

If these words created merely passive trustees, with a power to 

permit the lands to be used for the purposes named " and for 

no other purposes whatsoever," the negative words would afford 

a strong support to the respondent's contention. In m y view the 

'tost is not merely permissive : It imposes upon the trustees con­

ditions as to draining and alignment which involve active duties 

in holding the trust lands so as to carry out tbe purposes of the 

"usb Their duty then being " to hold " the lands in trust " as a 



662 HIGH COURT 
[1905. 

H. OOF A. reserve f0r ericfcet a,id other athletic sports and for no other 

_____' pttrp, .ses whatsoever," two questions arise—What are their 

D O W N and have they on the facts proved exceeded them > I was at first 

ATTORNEY- m u c h impressed by Mr. Lukin's argument that it would be imp*. 
GENERAL sible to give a meaning to the negative words of the trust if they 

- IND. were not to be taken as prohibiting any use whatsoever of th 

ov^Tr.i. klKls o t her than that expressly allowed. But on consideration 
that difficulty becomes less formidable. The deed must be taken 
as a whole. The trustees have to comply with the condition of 
draining the ground ; they must form and maintain it. The law 
has recognized in the Brisbane Cricket Ground Act 1897 that 

there is a mortgage debt on tbe land, and therefore interest 
to be paid. All this implies that an annual income must be found 
by the trustees. The strict reading of the deed contended for by 
Mr. Lukin, and upheld by Mr. Justice Reed, would close all 
sources of revenue except those derived from cricket and other 
athletic sports or from sources ancillary thereto. It would be 
impossible to let the ground,—say for such purpose as an evening 
concert.ortoletany space on the ground or buildings for advertis­
ing purposes, or for purposes of agistment. In fact such a reading 
would prevent the temporary and casual use of the ground for many 
purposes, which, while bringing in revenue, could not in any way 
interfere with the use of the ground for the express purposes of 
the trust. A construction which leads to such consequences ought 
not to be adopted unless there is no other reasonable construction 
to be found. The case most in point for the respondent is 
Attorney-General v. Mayor t&c. of Southampton (1). That deci­
sion turned upon the express words of the Statute defining the 
duty of the corporation in regard to the cricket ground there m 
question. The holding of the cattle fair on the cricket ground 
was so plainly contrary to the express directions of the Statute 
that there was no possibility of any other construction than that 
adopted by the Court. It has been urged by the appellants that 

the expression " and for no other purposes whatsoever, need no 
necessarily be construed as imposing a limitation narrower 
that to be implied from the positive words defining the purposes 
of the trust, and they cite the observations of Lord Watson in 

(1)1 (iii., 363. 
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Attorney-General v. Great Eastern Railway Co. (1) in support H. C. OF A. 

of their contention. That was a case in which the powers of a 1905-

railway company were conferred by Statute, and in reference to yjov^ 

these powers Lord Watson says : " That principle, in its applica- "• 

tion to the present case, appears to m e to be this, that when a GENERAL 

railway company has been created for public purposes, the legis- QUEENSLAND. 

lature must be held to have prohibited every act of the company " 

which its incorporating Statutes do not warrant either expressly 

or by fair implication." That appears to be a correct statement 

of the rule of interpretation in such cases. It would seem, therefore, 

that Statutes authorizing the taking of lands for railway purposes 

must be read as if containing an express prohibition against the 

use of the land for any other purposes. Or, to put the proposition 

in another form, the only authority given by the Statute in such 

cases, is to use the land exclusively for railway purposes. That 

rule of interpretation would seem to be equally applicable to the 

deed under consideration, and, in that case, the prohibitory words 

relied on by the respondent would have no more force than the 

word "exclusively." Read from this point of view, the cases in 

which powers conferred by Statute on railway companies and 

public bodies, even although without express prohibition against 

other uses, become directly in point. Front these cases a reason­

able rule of construction is, in m y opinion, to he gathered. In 

Attorney-General v. Teddington Urban Council (2) the land was 

acquired and held for sewerage purposes, but on a portion of it not 

at that time required for those purposes the council had made a 

temporary path, and placed benches for the recreation of the public. 

Mr. Justice Romer refusing to restrain the council from such use of 

the land, said (3): " I k n o w nothing which makes it unlawful for 

a council such as these defendants to permit vacant land in their 

possession, and not at the time required for the ultimate purpose 

for which they acquired it, temporarily to be used as a recreation 

ground, provided care is taken to prevent any rights being 

acquired over it by the public or otherwise which would prevent 

»r interfere with the council using it for such ultimate purposes 

whenever required." In Foster v. London Chatham and Dover 

I') 5 App. Cas., 473, at p. 486. (2) (1898) 1 Ch., 66. 
(3) (1898) 1 Ch., 66, at p. 70. 
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laihoayCo. I I .. wind, has been cited by m y learned brother tl 

Chief Justice, Lord Halsbury sajs (2): «I for one entirely den! 

Down that there is any established proposition of law whirO, „ J 

r. .i .;i - ... ., . ; , _ men prevents A.TO'KNEV- the railway company using their land and their arches for s( 
• B S H _ I collateral purpose that m a y give profit to them." The law ,„„',',. 

QrEExsLAsn. ciated in these cases has been laid down in the same „• ' 

o'ĉ nTr J. m a n y others which were cited to us. The principle to be extract 

from all of then, seems to m e to be this-that, so long as trustees 

hold and use the land for the purposes of the trust, there i, 

nothing to prevent an incidental or collateral use for other pur­

poses including profit to the trust provided that such use is uot 

inconsistent with, and does not interfere with, the trust purposes, 

ami that no rights are given to other persons, which are inconsis­

tent with or which will authorize their interference with the 

trust purposes. Applying that principle to the interpretation of 

the instrument of trust in this case, the position may he thus 

stated. So long as the trustees hold and use the land for the 

purposes of the trust there is nothing to prevent the land being 

used either by themselves or their tenants for any other lawful 

purpose, such as horse racing, provided that the use of the land 

for that purpose amounts to no more than an incidental or collat­

eral use of the land, and provided also that such use is not incon­

sistent with and does not interfere with its use for cricket or 

other athletic sports. The real difficulty in the case lies in the 

application of the principle thus stated to the facts proved, and 

in the answer to the question is, or is not, the use of the land 

authorized under the agreement with Sharpe an incidental or 

collateral use not inconsistent with and not interfering with tin 

purposes of the trust '. To determine this question it will be 

necessary to examine the agreement somewhat in detail. From 

its terms it appears that the ground is lighted by electricity for 

the purpose of carrying on sports at night, and that Sharpe pur­

chases and takes over from the trustees the removable portion 

(other than fixtures) of the electric lights erected on the ground 

for tli.- sum of three hundred and fifty pounds. The lights then 

became his property subject to the trustees' right at a certain 

rental to use them for the purposes of the ground when Sharpe 

'I) (1895) 1 Q.B., 711. (2) (189.5) 1 Q.B., 71b _P-'18' 
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j9 not using them. It seems therefore to be contemplated by H. c. OF A. 

by both parties that the ground shall be used regularly and 1905' 

jystematically by night as well as by day for the purpose of ^ . 

,.,.,.(,011 sports, such as bicycle contests and pony racing, which »•, 

could be carried on by night as by day. The lease, or licence, it GENERAL 

is of no moment h o w it is described, is for three years from the QUHHJSLAND. 

1st December, 1902, and it gives Sharpe a right to use the ground 
O'Connor J. 

together with all the buildings and accommodation thereon for 
the purpose of bicycle racing, " and such other lawful sports pas­
times and purposes," which include horse racing, every Saturday 

evening during the term between 7 p.m. and 11 p.m. It was 

ifferwards agreed that Monday evening should be substituted 

for Saturday evening in this clause. H e also has the right 

on giving fourteen days' notice in writing to the trustees to 

use the ground on Wednesday in each week between noon 

and 6 p.m., provided it is not required by the trustees or persi ins 

authorized by them at the same time. If by reason of wet 

weather, or any other cause, the ground is not fit on any 

Saturday night or Wednesday afternoon for the purpose men­

tioned, Sharpe has the option of using it on any other night or 

afternoon of the ensuing week without additional charge if the 

ground is not otherwise engaged. O n the Saturday night and 

Wednesday afternoons and on the days substituted for them, 

Sharpe, when he uses the ground, is entitled " to use, occupy^, and 

enjoy the privileges and advantages of occupation, as lessee," of 

the whole of the land with its buildings, seating accommodation, 

fencing, and other improvements. O n every day except Sunday, 

or any other day on which the trustees m a y require the ground 

for themselves or their licensees, Sharpe has the right to use 

hetwcen 5 a.m. and 9 a.m. that portion of the ground theretofore 

used for pony and horse racing. A s to Wednesday afternoons 

the trustees are to be liberty to arrange cricket and football 

matches, and in such cases players to a limited number are to be 

Emitted to the ground free of charge. O n these occasions mem­

bra of the public w h o wished to see the play would apparently 
not^admitted free of charge if admitted at all. Finally, the 

trustees reserve to themselves the right to use the ground at anj 

'» for the purpose of any inter-national or inter-city matches 
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There is no evidence that the trustees ever required the use ftk 

D O W N land for such a purpose on any Monday evening, nor is 

ATTORNEY- occasion likely to arise in future. Taking the practical effect of 

GENERAL the agreement as a whole it amounts to this. The systemati 

QUEENSLAND, of the whole of the ground is permitted at least one evening in 

o'ĉ nTr J. e a c h w e e k during the term for the purpose of pony racing at, 

business, with all the accompaniments of a racecourse, to the exefa-

sion, if Sharpe thinks fit, of any other form of sport. The use of 

the whole of the ground is allowed to Sharpe on the other after­

noons referred to for the same purpose subject to certain condi­

tions, and also the use of portion of the ground every mommr 

during certain hours for purposes ancillary to pony racing. As 

far as Monday evenings, substituted for Saturday evenings, are 

concerned, Sharpe appears to have fully exercised his rights 

under the contract, and, taking his use of the ground altogether, 

it seems that he has substantially exercised the rights stipulated 

for on other days of each week. U/nder these circumstances it is 

evident that the use of the ground for the purposes of pony racing 

was a most important and substantial use of the ground, and not 

at all a mere incidental or collateral use. It is difficult to see 

how the rights given to Sharpe under the agreement can be exer­

cised without substantially interfering with the use of the ground 

for the purposes of the trust. It is even more difficult to see 

how it can be said that Sharpe's use of the land under the agree­

ment is consistent with the declared purpose of the trust, namely, 

to hold the land exclusively for the purposes of cricket and other 

athletic sports, when it is apparent that the carrying on of these 

race meetings every week was an important feature in the 

management of the ground bringing to the trustees that regular 

rental of ten guineas a week, which was their most important 

and permanent source of revenue. None of the decisions relied 

on by the appellants cover such a case as this. In all the cases 

cited by them the use held to be lawful was either a temporary 

use of some portion of the property not then required for the 

pur-poses of the trust, or was in itself an incidental or collateral use. 

The underlying principle of those cases is well stated by 

Halsbury in Foster v. The London, Chatham, and Dover /'"'"''' 
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Co. (1), in hhese «'orc,s : " ^ is sai<^ that the use which the defend- H. c. or A. 
ants make of this particular piece of land is one not authorized by 1905' 
the Statute. Expressly authorized by the Statute it is not. N o ^ ^ 
minute or ancillary use of such part of a railway company's ATTO"R 
property is ever expressly given by Statute; but I think it GENERAL 
might just as reasonably be contended that a railway company QUEENSLAND. 
•re not entitled to sell the hay which grows on their banks or " , 
aic ° O Connor J. 

cuttings so as to m a k e something out of it." That is to say, 
when trustees are called upon to justify a particular use of the 
trust property, they must either show the use to be authorized by 
the words of the trust, or they must show that, although not author­
ized by the words of the trust, it is a use merely incidental or 
collateral, and does not interfere with, and is not inconsistent wdth, 
the purposes of the trust. M a n y instances might be given of such 
uses, not directly authorized by the language of this trust, which 
jet would be permissible within the principle referred to by Lord 
Halsbury. Spaces on the buildings or fences might be let for 
advertising purposes. T h e public might be allowed to use the 
ground as a pleasure ground, so long as sports were not interfered 
with. Small portions of the ground, not required for sport purposes, 
might be let for shops and stalls. The ground might be let 
occasionally for purposes of concerts and theatrical entertainments, 
or public amusement of any kind, and one can well understand 
that under certain circumstances, and under proper conditions, it 
might be let without breach of trust for the purposes of a race 
meeting. It is unnecessary to multiply illustrations. In every 
instance, we must get back to the words of the deed, and, if the 
use sought to be justified is neither for the purpose of athletic 
sports nor some purposes ancillary thereto, then it must be shown 
that the use is not inconsistent with, and does not appreciably 
interfere with the purposes of the trust, and is in itself merely an 
incidental or collateral use, so that it m a y be truly affirmed that, 
notwithstanding such use, the land is being held by the trustees 
substantially for the purposes of the trust. Having regard to the 
terms of Sharpe's agreement, and the evidence of his exercise of 
nghts under it, I find it impossible to hold that the use of the 
trust lands allowed to Sharpe by the trustees can be justified. In 

(1) (1895) 1 Q.B., 711, at p. 716. 
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m y opinion, therefore, the trustees, in making that 

have exceeded their powers, and have been guilty of abrea-W 

trust. 1 agree with Real J. that no injunction should be granted 
and that, under the circumstances, no more is required thai 
make a declaration as to the rights and obligations of the trustees. 

QOBBSBLAOT). Lut. in m y view, for the reasons I have given, His Honor'sdeclara-

..t~ J. ti,m is t 0° wide" and I a S r e e tlult ifc m u s t be varied in the terms 
stated by m y learned brother the Chief Justice. 

DOWN 

ATTORNEY 

Judgment appealed from varied. Nocoitt 
in either Court. 
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