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Respondent was prosecuted under a by-law made under the Local Aulhorilk, 

Act 1902 (Queensland). B y clause 2 of the by-law, it was provider! that "no 

owner of stock shall commence to travel the same into, out of, or through the 

Griffith C.J. shire unless he has obtained from an inspector a permit authorizing him so to 

do." Before commencing to travel stock, the owner was required to give 

to the inspector seven days' notice in writing of his intention. Respondent 

received notice from the inspector, given under another clause of the by-law, 

requiring him to dip certain of his cattle within seven days. He thereupon, 

without auy permit, but intending to comply with the notice, took the cattle 

out of the shire to a dip in another shire. 

Held, that the notice to dip did not amount to a permit to travel out of the 

shire, and that the respondent having taken the cattle out of the sliire without 

a permit was guilty of an offence under the by-law. 

Decision of the Supreme Court of Queensland: Beetham v. Tnmant, 

(1905) St. R. Qd., 99, reversed. 

APPEAL from a decision of the Supreme Court of Queensland, (1905) 

St. B. Qd, 99. 
A complaint w-as laid under Bydaw No. 7* of the Shire Council 

•By-law No. 7, clause 2 :-" No out of, or through tbe Shire give «™ 

owner of stock shall commence to travel days' notice in writing to an in p 
the same into, out of, or through the of his intention so to do. 
Shire unless he has obtained from an O n receipt of such notice, tne r 
Inspector a permit authorizing him so tor may issue to such owner• p 
to do. to travel such stock into, out * or 

Every owner of stock shall, before through the Shire as the C M > 
commencing to travel the same into, or if in the opinion ot 
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of Southport by appellant against respondent, that lie, " being the H. C. OF A. 

owner of stock, travelled the said stock out of the Shire of South- 1905-

port without obtaining from the Inspector a permit authorizing B B ^ M 

him to do so as provided by clause 2, By-law 7." The by d a w T ',; 

was made under the Local A uthorities Act 1902. The magistrate -

having dismissed the complaint, stated the following case for the 

opinion of the Supreme Court:— 

The appellant, an Inspector under the by daw, caused the respon­

dent to be served with the following notice :—" Dear Sir, I have 

inspected your cattle in the paddock opposite the Sugar Mill, 

and find them badly infested with ticks. If you do not dip them 

within seven days, I shall take action at once." The respondent 

after the receipt of the notice and in consequence thereof caused 

the cattle to be taken out of the Shire to a dip known as 

"Stephen's Dip," and there duly and properly dipped the cattle. 

The respondent bona fide believed that he was complying with 

the notice and that the said notice amounted to a permit to 

take the cattle out of the Shire to the dip. There was a dip at 

which the stock could have been dipped within the boundaries 

of the Shire, but Stephen's dip was the nearest and most con­

venient. The question of law for the decision of the Supreme 

Court was whether the magistrate was right in dismissing the 

complaint. 

The Full Court (Cooper C.J. and Poiver J.) dismissed the appeal 

with costs. 

Feez, (with him Stumm) for respondent, moved to rescind the 

order for special leave to appeal, on an affidavit that a resolution 

was passed by the Southport Shire Council that appellant's 

solicitors be instructed to discontinue the proceedings. 

Other affidavits on the point were read. 

Lukin, for appellant. There has been no withdrawal of our 
illstnn'tions to proceed. 

Feez in reply 

_! S'fCli are affected Vjy the pest, lie and until such stock shall to his satis-
1 refuse to issue aueh permit unless faction be dipped &c." 
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H. C. OF A. Per Cu ria m.-—Leave to appeal was granted on the application 
1905. 0f a duly authorized officer of the Council. The appeal is b i ~ 

B _ _ H I _ sti11 P r o s e c u t e d in tlle n a m e ° f that officer. It is alleged that hi 
authority has since been withdrawn, but we think that the fact is 
not established. 

TRE.MEAKNE. 

Lukin, for appellant. The Full Court judgment proceeded 
mainly on the construction of the word "through" in the by-law 
Here the cattle were taken " out of " the Shire. The effect of the 
decision is that immediately notice to dip is given the cattle may 
be taken out of the Shire. Under those circumstances, the by-kw 
would be useless. 

[ B A R T O N J.—Seven days' notice is required when a permit is 
asked to travel stock out of the Shire. The notice to dip was a 
seven days' notice. Before obtaining the permit to travel, the 
time for dipping might have expired.] 

If it were thought proper to dip within the Shire, the permit 
to go outside for the purpose of dipping would be refused. 

Where a by-law is capable of two possible constructions that 
construction should be given which will support it and not that 
which will render it void : Curtis v. Stovin (1); and although 
one portion of a by-law m a y be void, the remaining portion may 
be enforceable: Dyson v. London and North Western Railway 
Company (2); Metropolitan Transit Commissioners v. Berry 

(3). 
[ B A R T O N J. referred to Slattery v. Naylor (4).] 
Where a by-law is within the scope of the legislative powers of 

a local authority, the Court will be slow to avoid it on the 
ground of unreasonableness: Browne v. Cowley (5); Sankey v. 
Plover (6); Colder v. Leivis (7). Mens rea is not an essential 

ingredient in offences of this kind : The Queen v. Prince (8). 

Fecz (with him Sturnm), for respondent. No question of thi 
reasonableness of the by-law was ever raised, nor is it raise 

U) 22 Q.B.D., r, 13. IB) (1903) St. R. Q<U 63. w 
12) 7 Q.B.D., 32 (7) 7 Q.L.J., loO, per »"V 
(3) 9Q.L.J., 117. at p. 160. 
(4) 13 App. Cas., 446, at p. 453. (S) 44 L.J. H.O., i — 
(.".) « Q.L.J., 234. 
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now. The by-law placed the respondent in a dilemma, unless the u- C. OF A. 

order to dip is construed to amount to a permit to travel the stock 1905' 

to the dip- The appellant contends that the respondent committed BEETHAM 

an offence against the by-law7 by moving wdthout a permit. This TREM'EAENI, 

he could not obtain till after seven days—the period within which 

he was ordered to dip. If the Court was wrong, it was on the 

question of the construction of the by-law ; it did not decide on 

the ground that the by-law was unreasonable. The Court held 

that the order to dip was in effect a permit to travel. The mere 

takino- of stock to a dip is not a " travelling " of stock within the 

meaning of the by-law. [He cited Heaslop v. Burton (1).] 

The Queensland Criminal Code provides (sec. 24) that " a person 

who does or omits to do an act under an honest and reasonable 

but mistaken belief in the existence of any state of things is not 

criminally responsible for the act or omission to any greater extent 

than if the real state of things had been such as he believed to 

exist. The operation of this rule m a y be excluded by the express 

or implied provisions of the law relating to the subject." Here 

the respondent believed he was ordered to go to the dip, and that 

such order amounted to a permit to travel: Sherras v. de Rutzen 

(2). 
[GRIFFITH C.J.—That was not a mistake of fact, but as to the 

effect of the document] 

Whatever the decision of the Court m a y be, respondent could 

only have been guilty of a mere technical offence, and should not 

be deprived of his costs : Forget v. Ostigny (3). 

Lukin in reply. 

Cur. adv. vult. 

GRIFFITH C.J. This is an appeal from the Supreme Court of 

Queensland dismissing an appeal from justices w h o had refused 

to convict the respondent upon a charge of a breach of a bydaw, 

the charge being that he had travelled stock out of the Shire of 

Southport without having obtained a permit authorizing him to 

do so. The by-law was made by the Council of the Shire under 

(D (1902) St. R. Qd., 259. (2) (1895) 1 Q.B., 918. 
(3) (1895) A.C, 318. 

June 5. 
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th.' authority of the Local Government Act 1902 To 

the end ofthe nineties what was called the tick pest had 1 

very serious thing in Queensland, and pro^ ision was madebyflu 

legislature in the year L898 by which large powers were cm. 

ferred upon tbe Diseases of Stock Board for preventing th 

travelling of animals infected with ticks from one pan 

State to another. W e k n o w that a fence was actually erected 

between parts of the Colony of N e w South Wales and tin 

of Queensland, and Queensland was divided into several different 

areas, and the moving of cattle from one area to any other area 

was prohibited under a heavy penalty. In 1902 the leg 

conferred powers to deal with this pest upon local authorities. 

authorizing them to exercise those powers by by-laws. Anions 

the subjects on which they were authorized to make by-laws 

was " Regulating or prohibiting the introduction into or the 

removal from the area or part thereof of any pest" (No. 41 of 

Schedule to Local A uthorities Act), and in the same number 

they are empowered to m a k e regulations " Prescribing methods 

and appliances for the effectual destruction of pests." Th.' 

term pest is defined by the Act as meaning "any animal or bin! 

infesting or devouring any tree, plant, vegetable, or product 

thereof," and it includes "any insect matter or thing infef 

causing disease in any animal which in each case has been 

declared a pest under the Act." The pest dealt with by the 

by-law^ in question was the insect k n o w n as the cattle tick (' h • 

'), which had been duly declared a pest under the Act. 

The second clause of the by-law provides that no owner of stock 

shall commence to travel the same into, out of, or through the 

Shire unless he has obtained from the Inspector a permit author­

izing him to do so. It goes on to provide that every owner 

of stock shall before commencing to travel into, out of, or 

through the Shire give seven days'notice of his intention so to da 

O n receipt of the notice the Inspector m a y issue a permit to have 

the stock into, out of, or through the Shire as the case may be I or 

if in the opinion of the Inspector the stock are affected by the p« 

be m a y refuse to issue a permit unless and until they are dipp' 

in a dip as prescribed, or dressed or treated with certain prescn 

medicaments. N o w , in construing the by-law regard must 
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lul(] to the nature of the evil intended to be dealt with. These H. C. OF A. 

ticks are small insects, infesting animals sometimes in very large 190s-
numbers, and when stock travel the insects are apt to drop off, and BEETHA M 
may so infect the whole of the neighbourhood through which the 
animals pass. Danger, therefore, is incurred by moving stock. 
There are other dangers, for the insects can be carried by birds, but 
that cannot be avoided. The danger the by-law seeks to avoid is the 
transmission of the pest by travelling animals, and the legisla­
ture authorized the local authority not only to protect the Shire 
itself, but to protect other parts of the State, for they are 
authorized to prohibit the removal of stock from the Shire as 
well as its introduction. Stopping at clause 2 for a moment, there 
is no doubt as to the meaning of the words " no owner shall 
commence to travel stock out of the Shire without a permit." 
That is a positive prohibition. If the owner of stock desires to 
take his stock out of the Shire he must give notice to the Inspector, 
and ask for a permit, but the Inspector is not bound to grant it. 
On inspection he m a y think that the stock are in such a condition 
that to move them would impose a danger of infection upon 
the stock in the paddocks or in the country through which 
they would pass to get out of the Shire. H e may, therefore, in 
his discretion, for the protection of other stock in the Shire itself, 
and for the protection of stock out of the Shire, require that, 
before they are moved, they shall be dipped or treated so as 
to avoid that danger. A n d it is quite clear that the intention of 
the owner cannot make any difference. The danger is just as 
great when the intention is to go to the nearest dip as it is 
when it is to take the stock to the slaughter yard. Clause 
5 of the By-laws provides : " W h e n any stock are, in the opinion 
of an Inspector, affected by the pest he may, by notice in writing 
signed by him and given to or served on the owner of such 
stock, order that, before the expiration of seven days from the 
day on which such notice is given to or served on such owner," 
the stock shall be dipped or treated in the prescribed manner. If 
the order is to dip them, the owner has three courses open. H e 
may dip them on his o w n premises if he can. If he has not a dip 
on his own premises, he m a y propose to dip them somewhere else, 
•nd the other place m a y be within the Shire, or outside of the 
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H- ITA- s!r- If9
he

f ^7;° *•*
 t,;em out of •*•a** _. p^ 

_ _ , of clause 2 of the by-laws applies, which says that he must obtai 
BEETHAM a permit before he does so. All that seems perfectlv nlnin . .u"" 

TREMEAENE. 1S n o inconsistency between the two provisions. 

Gri^Tc.o. J P a s s ncm' t0 t h e facts of the case. It is admitted that the 
respondent had received a notice from the Inspector of the Shire 

requiring him to dip his cattle. H e thereupon proceeded to take 

them out of the Shire without asking for a permit, and thereupon 

he was charged with a breach of the by-law. Obviously he had 

transgressed the by-law. The defence set up was that the order 

to dip the stock amounted of itself to a permit to take them out 

of the Shire. The reasoning upon which that contention is based 

is not very clear, but it was put in this way : The notice to dip is 

a notice to do so within seven days ; and, as an owner desiring to 

take stock out of the Shire must give seven days' notice before he 

does it, the two periods conflict with one another. He is required 

to get them dipped within seven days ; he proposes to take them 

out of the Shire to get them dipped; and he must give seven days' 

notice of his intention to take them out: therefore it would be 

unreasonable under these circumstances to require him to get a 

permit before taking them out of the Shire. W h y ? He need not 

take them out of the Shire unless he likes. If he prefers to take 

them out he must obey the law, that is to say, he must not expose 

his neighbours to the danger of infection without getting a permit, 

which will only be granted after proper precautions to avoid 

danger of infection to the intervening roads. The learned Chief 

Justice, who delivered the judgment of the Supreme Court, spoke 

of the two clauses as incompatible. I have endeavoured to show 

that they are not. H e said it would be unreasonable to expect 

a compliance with clause 2, which says that the owner must not 

take stock out of the Shire without a permit, from an owner who 

had received a notice under clause 5. If the order to dip stock 

could be construed as operating in itself as an order requiring 

the owner to take them out of the Shire for the purpose, possibly 

the absolute prohibition contained in by-law No. 2 might, as 

applied to such a case, be unreasonable. But the order cannot, as 

I have shown, be so construed. O n the plain construction o 

by-law 2 the defendant has committed a breach of it, and there 
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is nothing unreasonable in reading it as a positive prohibition H. C. or A. 

against removing stock without a permit. That the enforcement 1905, 

of the by-law under particular circumstances might be considered BKKTHAM 

hard does not make the by-law itself unreasonable. W e have 

nothing to do with the harshness of the proceeding. W e allowed 

this appeal to be brought, because the question whether clause 2 

if construed in such a case as an absolute prohibition—as it is in 

plain terms—was reasonable seemed to be a matter of consider­

able public importance. I cannot therefore see m y way to any 

other conclusion than that the defendant committed a breach of 

a valid by-law for which he should have been convicted. Some 

difficulty appears to have been created in the minds of the learned 

Judees from the use of the word " through " in clause 2 which 

says: " No owner of stock shall commence to travel the same, 

into, out of, or through the Shire." It was contended that the 

word " through " refers only to stock passing through the Shire 

from end to end, in at one boundary and out at another. In answer 

to that it was said that, as both going into and going out of the 

Shire are expressly prohibited, the word if so construed would be 

unnecessary and meaningless. A n d it was pointed out that there 

may be as much danger in stock travelling from one end of the 

Shire to the other, although all the time wdthin its boundaries, as 

there would be in taking them out of it. But these are matters 

with which we are not concerned. W e are dealing only with the 

by-law so far as it prohibits the taking of stock out of the Shire. 

I express no opinion as to the meaning of the word " through," 

nor do I express any dissent from the opinion of the learned 

Judges as to its meaning, which is certainly the most convenient 

and beneficial construction to be put upon it. It will be time 

enough to deal with that when the question arises before us, but 

upon the meaning of the provision that an owner shall not com­

mence to travel stock out of the Shire, without a permit, I cannot 

entertain any doubt. For these reasons I think that the appeal 

from the justices ought to have been allowed; but tinder the 

circumstances of the case, as it appeared that the respondent 

umdjide believed that he was authorized in doing what he did, I 

think the appeal might very properly have been allowed without 

costs. In m y opinion this appeal should be allowed with costs, 
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H, C. OF A 

1905. 

BEK__.II 

r. 
TBEMKARNI 

Griffith C.J. 

HIGH COURT 
[1905. 

and the appeal to the S u p r e m e Court should have 1 iUn0 

but without costs, and that that order should be substiti I 

the order made. 

_A_TON J. I am entirely of the same opinion, and I think 
there is no necessity t,, add anything. 

O ' C O N N O R J. T h e defence w a s put upon two grounds by Mr 

Feez. T h e first was that the document, which is called J 

really amounted to a permit enabling the stock to be travelled out 

of the Shire. T h e words of the notice on the face of them cannot 

bear that interpretation. There are no words of permit. It i-

a notice that if the stock are not dipped within seven days,the 

Inspector, tbe Chairman, wdll take action at once. It is said that 

the notice ought to be interpreted as a permit, because it is un­

reasonable that ail}- further permit should be required under the 

circumstances. N o w , if one looks at the by-laws it seems plain 

that a permit is required before stock are allowed to travel, if the 

regulations are to be interpreted so as to effect the object which the 

whole of these regulations aim at. W h e n once stock have been 

adjudged b y the Inspector to be infected, these regulations put the 

stock in a certain sense under the control of the law. The Inspector. 

k n o w i n g that the stock are infected, has certain duties cast up­

born. T h e first of these duties is that he himself has to see, under 

regulation 5, that the stock are dipped. The words of the 

regulation are: " S u c h dipping, dressing, or treatment shall in 

every case be carried out under the superintendence and to the 

satisfaction of an inspector." T h e Inspector therefore must be 

present while the dipping is going on. N o w it is essential 

to enable that duty to be carried out—it is absolutely essential 

— t h a t the dipping should take place within ids jurisdiction. 

T h e regulations give h i m no jurisdiction outside his own Shire, 

and to say that this notice to dip is a permit to take 

stock out of the Shire would imply that he has given a per mit to 

take those stock s o m e w h e r e out of his jurisdiction, to be 

at a place in w h i c h h e could not insist that the dipping should 

carried out under his superintendence. It appears to m e there oi 

impossible o n the w o r d s of this notice a n d in the circumstances 

http://Bek__.ii


O'Connor J. 
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that have arisen, to interpret this notice as a permit. It is H. C. OF A. 

indeed very reasonable that a permit should be required in 1905' 

addition to a notice of this kind. W h a t took place in this case BEETHAM 

was an indication of that necessity. The stock were not travelled „ "• 
W K . . IKEMEARNE. 

very far. They were travelled something like three miles from 
the place in which the}7 w7ere inspected 'and declared infected. 
Some of them were taken over the river in a public punt, and 

some of them travelled in a cart, and one can easily understand 

that it might be a matter of very great importance that the 

Inspector should have some knowledge of the route that these 

infected stock were to take to the dip, or the dip to which they weri i 

to be taken. N o w the law7 contemplates that this permit shall be 

given in every case as soon as cattle are found infected, and before 

they can be moved. That enables the Inspector to have some con­

trol over where the cattle are to be taken. It m a y be, in the 

interests of the stock in the district, altogether a wrong thing to 

take them to a particular dip. It m a y be convenient in the public 

interest to take them to some other dip, or it m a y be found impos­

sible to take them to any dip, and then the provision for treating 

stock on the spot will be carried out. It appears to m e that the 

control of these matters must be in the hands of the Inspector, 

which would be impossible if his notice to dip cattle which he 

has found to be infected is to be interpreted as a permit to take 

them to be dipped wherever the owner thinks fit. If it is a per­

mit to take stock to this dipping place, then equally it would be 

a permit to take them 50 miles away into the next Shire, if that 

happened to be the nearest dipping place. A n argument has also 

been urged by Mr. Feez, wdiich certainly impressed m e at first, 

and that was that you could not interpret the word " travel" in 

sec. 2 of the by-law so as to apply to a case of this kind. As is 

well known the w7ord " travel" in connection with stock has 

different meanings in the different States. The word " travel" 

m many of the Stock Acts, and I think in some of those in this 

State, has a special meaning, but under these by-laws and in 

connection with this subject " travel" lias no special meaning. 

Iherefore we must interpret the word in its ordinary sense, 

having regard to the objects of the Statute. It is said that if w e 

"iterpret the word " travel " in the sense applicable to the circum-
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BEETHAM 

O'Connor J. 

stances here, that is to say, travelling to a dip after notice! 

given, then w e are putting the owner of stock in the position 'of 

having to comply with the impossible, but I do not think that" 

TREMEARNE. SO' W h a t is thefirststep which the owner must take according! 

these by-laws after he has had notice served upon him ? Th I 

step is to get a permit. That permit need not be delayed for seven 

days. It probably would be given at once, because the cattle can­

not move until the permit is given. As soon as that permit is 

given the cattle m a y be moved. But it is said that the second part 

of the by-law would come into operation—that before commencing 

to travel the stock the owner must give seven days' notice to the 

Inspector of his intention so to do. I think it is very clear that 

under these circumstances that regulation would not be applicable, 

and if it could be applied, the Inspector, who himself had adjudced 

the stock to be infected, and wdio himself had given the permit, 

could not be permitted in any Court to say that there was a breach 

of the law in the owner not having given seven days' notice in 

writing to the Inspector of his intention to travel. I can see 

no inconsistency, and I see nothing unreasonable in the work­

ing of these regulations as to dipping. I think, therefore, that 

the word " travel" must be used in a sense which will give effect 

to the Act. Tlte same considerations apply on that point, as on 

the other point I dealt with, that is to say, stock when once 

they have been adjudged to be infected, must be dipped under 

the control of the Inspector, and thus the interpretation of the law 

which gives the word " travel" its ordinary meaning, that istosaj 

the moving cattle from the place where they are inspected 

anywhere, in any direction, is that which best carries out the 

intention of the Act. It is not necessary to decide whether 

moving cattle from one property to another belonging to the same 

owner would be travelling them. A question of that sort may 

arise, and it m a y cause some difficulty in the interpretation of the 

word, but in this ease there is no doubt whatever that there was a 

travelling," because the stock were removed from the place where 

they were inspected to a place out of the Shire, and they have 

never returned. For these reasons I entirely concur in the judg­

ment of His Honor the Chief Justice on the case generally, an­

as to the costs. 
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Appeal allowed. Order appealed from dis- H- C. OF A. 

charged, case remitted to justices with 1905' 

directions to convict. The respondent to BE__IM 

pay the costs of this appeal. 
TRI.MEARNE. 

Solicitors for appellant, Tully & McCowan. 

Solicitors for respondent, Stephens & Tozer. 
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ON APPEAL FROM COURT OF GENERAL SESSIONS OF 

THE STATE OF VICTORIA. 

v Constitution (63 _ 64 Vict., c. 12), sees. 71, 73, 75, 76, 77—The Judiciary Act H. C. O F A. 

1903 (iVo. 6 of 1903), sees. 30, 33, 34, 39, 68, 79, SO—Justices Act 1890 (Victoria) 190.1. 

(.Vo. 1105), sec. 127—A uthority of Parliament to confer appellate federal jurisdic- ' ' ' 

lion on other Court than High Court—Whether appellate jurisdiction conferred MELBOURNE, 

cm State Courts-Offence against Commonwealth Law—Summary Conviction— Augusts, 3, 7. 

Appeal to State Court—Remedy where Court denies jurisdiction— Mandamus— 0rjffith c j and 
Appeal. Barton J. 

Where a Court of a State declines jurisdiction in a matter as to whicli it is 

invested with federal jurisdiction, the remedy is by recourse to the appellate 

jurisdiction of the High Court. 

The federal jurisdiction which Parliament is by sec. 77 of the Constitution 

authorized to confer upon the Courts of the several States, and upon federal 

Courts other than the High Court, includes both original and appellate 
jurisdiction. 


