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In pursuance of a prior agreement, appellant in consideration of a Bum ol 

£600 paid in advance to her by S., granted a lease of an hotel to S. for four years 

at a rent reserved. According to the agreement, the lease was to contain thi 

usual covenants and provisoes in leases of public houses. The lease contained 

a covenant by S. not to assign or sublet without leave and a proviso for 

re-entry on default in payment of rent, or on the bankruptcy of the lessee, but 

there was no evidence whether or not such covenants or provisoes were usual 

in leases of public houses in Tasmania. In order to enable S. to make the 

payment of £600 to the appellant, lie to the knowledge of the appellant 

borrowed £400 from respondents, and in consideration thereof agreed to 

execute a mortgage to the respondents of the lease when executed. No legal 

mortgage of the lease was executed, but respondents became equitable 

mortgagees by deposit of the lease with a memorandum. Subsequently S. 

made default both in payment of his rent urrder the lease, and in repayment 

of the £400 and interest due to respondents. Appellant refused to accept 

rent from respondents, and S. was adjudicated bankrupt. On an originating 

summons taken out by respondents and directed to S. and appellant, asking 

for an order for possession of the hotel: 

Held, reversing the decision of the Supreme Conrt of Tasmania, that on 

the bankruptcy of S. the appellant was entitled to enforce the proviso for 

forfeiture not only as against S. the lessee, but also as against respondent! the 

equitable mortgagees, and that the mere fact of knowledge by the appellant 
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t the lessee intended to mortgage the term when created did not of itself H. C. OF A. 

• ose any obligation upon her to protect the future mortgagee's interests, 190.). 

act by way of estoppel to prevent the operation of any proviso for '—,—' 

forfeiture to their prejudice. C A I R N S 

m . BuRttESS AND 
Hdd further:—That the Eqinly Procedure Act (No. ,() (Tasmania), (57 Vict., O T H K R S . 

Vo 131 applies only to cases where the rights of the parties, or of those in 

possession under them, are regulated by a mortgage either legal or equitable, 

and therefore, that the legal right of a lessor to re-enter under the conditions 

of a lease cannot be litigated either on equitable or legal grounds on an origi­

nating summons by a mortgagee of the term for foreclosure against the lessee. 

IritAi. from an order of the Supreme Court of Tasmania. 

On 7th December, 1903, the respondents took out an origi-

natiiiff summons for a declaration that they were entitled to 

possession of a hotel at Queenstown, in Tasmania, known as the 

Metropole Hotel, and the hall adjoining, k n o w n as Cairns' Hall, 

and also for general relief. The appellant and one Sibley were 

made defendants. 

The facts of the case are fully stated in the judgment of 

GRIFFITH C.J. 

On 11th January, 1904, the respondents obtained the order 

asked for in the summons. This order was affirmed on appeal by 

the Full Court of Tasmania; and the present appeal was made 

on the grounds :—(i.) That the Supreme Court was wrong in law 

in holding that the Judge in Chambers had jurisdiction under 

the Equity Procedure Act (No. If) (57 Vict., No. 13) to make the 

order dated 5th January, 1904, and (ii.) that the Supreme Court 

was wrong in deciding that the respondents were entitled to 

equitable relief against a legal forfeiture of the term of years 

granted to Sibley and mortgaged by him to the respondents. 

Lodge, for the respondents, moved that the appeal be dismissed. 

The mortgage by the appellant has been foreclosed, and therefore 

she has no interest in the subject-matter of the appeal. The cir­

cumstance that a person has been made a party to a suit in the 

bourt below, if improperly so made, will not entitle him to appeal 

against a decree made in that suit: Rochfort v. Battersby (1). 

|U CONNOR J.—There is a time, viz., between Sibley's insolvency 

(1) 2H.L.C, 388. 
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H. C. OF A. and the foreclosure, during whicli the appellant was entitled 
I90n' possession.] 

CAIBSB That is SO. 

v,„ G R I F F I T H C.J.—It is clear that the appellant retains an interest, 
OTHERS, and the question is one of amount.] 

Per Curiam.—The appealable interest remains, and the appeal 

must therefore be heard. 

HvAson (with him Banks Smith), for appellant. Under their 

mortgage from Sibley, the respondents acquired no righta as 

against the appellant. The agreement for a loan of £400 from 

respondents to Sibley was an independent transaction to which 

appellant was not a party. The lease from appellant to Siblev 

contained a covenant not to sublet without leave in writing and 

a proviso for re-entry on the bankruptcy of the lessee; and was 

prepared by a solicitor acting for both parties. The respondents 

cannot now be heard to say that the lease was not in accordance 

with their agreement with Sibley after allowing him to remain 

in possession under it for more than eighteen months. This sum­

mons was taken out under the Equity Procedure Act (57 Vict, 

No. 13), sec. 3, under which only the mortgagor and mortgagee 

and those claiming under them can be made parties. The appel­

lant being the lessor to the mortgagor held a superior title, and 

being no party to the mortgage transaction, could not be bound 

by the order of Clark J. 

[GRIFFITH C.J.—Has not the Court a general power to order 

service of the summons on any parties interested in the subject-

matter ?] 

The Court must first have jurisdiction to hear the case on 

originating summons. The only order which could have been 

made here was for delivery of possession by the mortgagor. This 

order could not bind the appellant. The originating summon" 

sets out no case against the appellant, and any order made on it, 

if binding on the appellant, would be a hardship. 

The Conveyancing and Laiv of Property Act (Tasmania) 

(47 Vict., No. 19), sec. 16 (2) enacts: " Where a lessor is proceeding, 

by action or otherwise, to enforce such a right of re-entry or for­

feiture" (i.e., under any proviso or stipulation in a lease) "the 
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lessee may, in the lessor's action if any, or in any action brought 
, rjnjgeif apply to the Court for relief," and the Court m a y 

ant such relief, having regard to the proceedings and conduct 
°f the parties as it thinks fit. This section does not extend to a 
condition for forfeiture on the bankruptcy of the lessee. It has 
been held that an originating s u m m o n s is not an action or pro-
ceeding within its meaning: Lock v. Pearce (1). That was a 
decision under the Conveyancing Act, and this is an a fortiori 

case, being an action founded on a mere personal equity. There 
is no equity against the appellant and, therefore, even if she had 
been rightly joined, no order could have been made against her. 
Relief ao-ainst forfeiture of a lease has never been granted on 

originating summons. 

Lodge, for respondents. Lock v. Pearce (1) decided that what 
was really equivalent to an injunction could not be granted on 
originating summons. That was in accordance with the English 
practice. The Tasmanian Statute gives more extensive powers 
of relief. If appellant had been in possession, no order could 
have been made against her, as she held under a superior title to 
that of the mortgagor. The Equity Procedure Act (No. 4) (57 
Vict, No. 13) enables the Judge to m a k e an order affecting third 
parties. Persons having distinct and separate titles can be 
brought before the Court by orginating summons: Triffctt v. 
Union Bank of Australia (2). 

[GRIFFITH C.J.—In that case the other persons joined as de­
fendants were persons entitled to redeem. They were therefore 
properly brought before the Court.] 

The question in this case is, not w h o is entitled as between 
mortgagor and mortgagee, but whether the respondents are 
entitled as against the appellant and Sibley. A Court of Appeal 
is slow to depart from the ordinary procedure of the Court below: 
Wyoner v. Flack (3). If appellant had given her consent to the 
wignment there could have been no forfeiture. The respondents 
lave a right to an injunction to prevent her from enforcing a 
forfeiture which in equity she could not enforce. The equitable 

I') 0893) 2 Ch, 271 ; 68 L.T., 569. (2) Tasmanian Digest, col. 84. 
(t>) 188 U.S.R., 595. 
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H. C. or A. mortgagees were really assignees of the lessee. The appella t 
190°' had notice through her husband that the respondents were to h 

CAIRSS a security over the lease in consideration of £400 to be i 

BUBG_S AND b 3 ' t h e m - T h i s security was worthless with a condition of for. 
OTHERS, feiture in the event of bankruptcy in the lease. 

[ B A R T O N J.—Are we not brought back to the question whether 

it is a usual covenant or not l] 

Whether that be so or not, the respondents were at least 

entitled to a modified form of the covenant, giving the lessee a 

right to propose a suitable assignee at any time, and then the 

respondents would have been protected : Hampshire v. Wickem 

(1). The solicitor who drew up the lease acted for both parties, 

and the appellant consented to the instructions given him by 

Sibley to protect the rights of the mortgagee. 

[GRIFFITH C.J.—If you are treating this as a promise, it must 

be remembered that the money had been already advanced and 

the hotel completed before it was given.] 

The appellant consented to the equitable mortgage being given, 

and is therefore in the position of one w h o encouraged another 

in the belief that he was to have an interest in the land. 

[GRIFFITH C.J.—Do you put your case on the ground of 

fraud ?] 

Yes; the respondents were led to believe that they were to have 

an assignment of the lease. The appellant was privy to the 

arrangement between Sibley and the respondents, and by her 

conduct has precluded herself from disputing the respondents' 

rights under their mortgage : Willmott v. Barber (2). A mutual 

understanding between parties forms the foundation of an equit­

able right where one party has knowledge that the other had 

incurred expense on the faith of that understanding: Bankartt 

Tennant (3); Sutherland v. Briggs (4); Helling v. Lumley{o)', 

Plimmer v. Mayor, Ac, of Wellington (6). 

Hudson, in reply. Under the Conveyancing Act 1892 (55 & 

50 Vict., c. 13) the lessee, before asking for relief against fa­

ll) 7 Ch. 1)., 555. (4) ] jjare] 26. 
(2) 15 Ch. D.,96. (.-,) :t Dell. & J., 493. 
(3) L.R., 10 Eq., ui. (6) g App. Cas., 699. 
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feiture. ought to be in a position to prove he is blameless, and H. C. OF A. 

l'.,t heexercised all those precautions which a reasonably cautious ^ 

and careful person would use: Imray v. Oakshette (1). The CAIMia 

_!y difference between that and the present case is that here -DBQ]^ 4 m 

U,eapplication is made by a mortgagee. OTHERS. 

GRIFFITH C.J. This is an appeal from an order of the Full 

Court of Tasmania, affirming an order of Clark 3. in Chambers, 

by which the appellant and another were ordered to deliver pos­

session of an hotel at Queenstown k n o w n as the Metropole Hotel, 

and of a hall known as " Cairns' Hall," to the respondents " as the 

persons entitled to an assignment of the lease of the said hotel 

and of the agreement for the tenancy of the said hall." The order 

purports to be made under the Equity Procedure Act (No. f) (57 

Vict. Xo. 13), which provides (sec. 3) that any mortgagee or mort­

gagor may take out, as of course, an originating summons return­

able before a Judge sitting in Chambers for such relief of any of 

the natures or kinds following as m a y by the summons be specified 

or as the circumstances of the case m a y require, that is to say :— 

Sale, foreclosure, delivery of possession by the mortgagor, 

I'i'di'tiiption, reconveyance, or delivery of possession by the mort-

gagee, or account of rents and profits by the mortgagee." 

Sec i provides that the persons to be served with any summons 

under the last preceding section shall be such persons as under the 

existing practice for the time being of the Supreme Court in its 

Equity jurisdiction would be the proper defendants to a suit or 

action for the like relief as that specified by the summons. The 

section also provides that the Judge m a y direct such other persons 

to be served with the summons as he m a y think fit. 

The respondents were equitable mortgagees by deposit, with a 

written memorandum, of a lease of the hotel in question which is 

dated 19th December, 1001, and was granted by the appellant to 

one Sibley for a term of four years from 1st November, 1901, and 

"f an agreement dated 18th November, 1001, by which she agreed 

tograntto Sibley a lease of the Cairns' Hall, which was on an 

ĵoiningpiece of land, for a term of five years from 1st November. 

On 7th December, 1903, the respondents took out their originating 

(1) (1S97) 2 Q.B., 218 ; 76 L.T., 632. 

Hobart, 
-March i. 
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s u m m o n s , asking for a declaration that t h e y w e r e entitled to posses. 

sion of the Metropole Hotel and the hall adjoining known as t]„. 

Cairns' Hall, and such further and other relief as they might be 

entitled to. The summons was addressed to Sibley the mortgagor 

and to the appellant. 

O n 21st December an affidavit was filed by the respondents in 

support of the summons, setting out that before August, 1901,the 

appellant had begun the election of an hotel, but was unable to 

complete it, and that thereupon it was agreed between her and 

Sibley that the latter should advance to her £600 to enable her 

to complete the hotel; that in consideration of tbe advance the 

appellant was to grant to Sibley a lease of the hotel for fom 

years at a rental of £100 a year with an option of renewal: that 

Sibley, being unable to provide the whole of the £600, applied to 

the respondents for an advance of £400, which they agreed to 

make upon an agreement that, as soon as the lease was granted, 

Sibley should give them a mortgage of the hotel for the term to 

secure his advance; and that the appellant was aware of that 

agreement. The agreement between the appellant and Sibley Eoi 

the lease of the hotel, which was dated 31st August, 1901. and 

the agreement between Sibley and the respondents, which was 

dated 22nd October, were exhibited to the affidavit. 

The agreement for the lease stipulated that it should contain 

all usual covenants and provisoes inserted in leases of public 

houses. 

The affidavit proceeded to set out that the lease was granted 

by the appellant to Sibley on 10th December, 1901, and was 

deposited with the respondent as security for the advance of 

£400, but that no legal mortgage of the term was given; that 

the lease was not submitted to the respondents for approval, and 

they did not admit that it was in all respects in accordance with 

the agreement of 31st August. It then set out the agreement of 

18th November, 1901, by which the appellant agreed to grant to 

Sibley a lease for five years of Cairns' Hall at a rental of £3 a 

week, and alleged that this agreement was deposited with the 

respondents about 22nd June, 1903, as security for money offing, 

and to become owing, by Sibley to them. The affidavit proceeded 

to show that Sibley had made default in payment of the rent 
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, ,i j e a s e 0f the hotel; that the appellant had refused to H. C. OF A. 

t the rent from the respondents ; that Sibley had m a d e de- l90'J-

fault in payment of the £400 and interest; that on 24th CAIBNS 

November, 1901, he had filed a petition for liquidation of his ̂ ^ m 

#: irs bv arrangement, and that the first meeting of creditors had OTHERS. 

teen held, but no trustee had been appointed ; that the appellant Griffith c.J. 

had since the 1st December sought to obtain possession of the 

hotel and the contents of the hall; that Sibley had since that 

davbeen selling liquor in the hotel, ostensibly on his o w n behalf, 

hut really on behalf of the appellant; that the respondents were 

in possession of part of the hotel b y their bailiff, but that the 

appellant threatened to eject them ; and that Sibley had refused 

to give up possession of either the hotel or hall. It concluded 

with the following statement:—" M y said firm are willing to 

accept an assignment of the said lease for the residue of the term 

thereby granted." 

The lease was not exhibited to the respondents' affidavit, but 

was produced by the appellant at the hearing of the s u m m o n s 

It contained a covenant not to assign or sub-let without the 

written assent of the lessor, and a proviso for re-entry in case of 

the lessee making default in payme n t of rent, becoming bank­

rupt or filing a petition for liquidation. N o evidence was ottered 

toshow whether these were usual covenants and provisoes to be 

inserted in leases of public houses in Tasmania, the only reference 

to the subject being that already stated—that the respondents did 

not admit that the lease w a s in all respects in accordance with 

the agreement of 31st August. T h e agreement for a lease of 

Cairns Hall contained an express stipulation that the lease to be 

granted should contain a similar covenant and proviso. 

The appellant's solicitor m a d e an affidavit, which w a s not 

contradicted, in which he deposed that Sibley w a s adjudicated 

bankrupt on 21st December, and that the appellant had on 27th 

November taken possession of the hotel and hall under the pro­

visoes for forfeiture contained in the lease and agreement. 

It is apparent on these facts that the appellant had a legal 

"ght to re-enter under the lease, and a corresponding right 

«ader tbe agreement of 18th November. 

At the hearing of the s u m m o n s it w a s objected for the appel-



306 HIGH COURT 

H. C OF A. hint that the Court had no jurisdiction in that proceeding to 
19('5' require her to give up possession of the land to the mortgagees 

, ~ ~ s It was contended that the jurisdiction extended only to make an 

''• _ order against the mortgagor and persons claiming under him,and 

OTHERS, not to persons claiming possession of the land under a superior 

Griffith c.J. title. The learned Judge of first instance held that he had juris­

diction, and the Full Court, with some doubt on this point, 

affirmed his decision. I will deal first with the objection to the 

jurisdiction, and will afterwards consider the nature of the case 

set up against the appellant. 

The Act directs that the originating summons shall be served 

on the persons w h o would be the proper defendants to a suit for 

the like relief. N o w the proper defendants to a suit by an equit­

able mortgagee for foreclosure are the mortgagor and all other 

persons having a right to redeem. The appellant is the lessor of 

the mortgagor. The dealings of a lessee with other persons 

cannot prejudice the lessor's rights reserved under the lease. If they 

bring about a forfeiture of the lease he can take advantage of it. 

If they do not, he is not affected. A n equitable mortgage of a 

lease is not of itself a breach of a covenant not to assign without 

leave, although an order for foreclosure has that effect. Tin 

lessor can therefore look with tranquillity upon the litigation, and 

is free to take advantage of the order of foreclosure or not, as he 

may think tit. It cannot be suggested that the lessor is a necessary 

and proper party to a suit for foreclosure of a term. It may be, 

indeed, that a bill for foreclosure which joined the lessor as 

defendant, and claimed possession of the land as against him on 

equitable grounds, would be bad for multifariousness. How then 

can the appellantbe made the respondent to an originating summons 

for the same purpose ? For the respondents it is contended that 

the words of sec. 4 of the Act, which empower the Judge to direct 

tin- summons to be served on such other persons as he may think 

fit, confer a general jurisdiction on the Court in these proceedings 

to determine the right of possession against any person on any 

ground. In m y opinion this power is given in aid of the jurisdic­

tion conferred by sec. 3, and does not extend that jurisdiction, 

which is confined to making an order for possession against the 

mortgagor and persons claiming under him. W e were referred 
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ke rase of Triffett v. Union Bank of Australia, decided by H. c O F A . 

M , ! ^ Chief Justice Sir W. L. Dobson in 1895(1). in which he is ^ 

„j,lti> have exercised jurisdiction under the Equity Procedure Act CA,RNS 

No i against claimants of the mortgaged land not claiming BrjRO*s AND 

tl much the mortgagor. O n examination of that case, however, OTHBBS. 

it will be found that no objection was taken to the jurisdiction, Grimm C.J. 

and further that, in the view which the learned Chief Justice 

took of the facts, the claimants derived title from the mortgagor, 

and were clearly persons entitled to redeem against the mortgagees. 

In my opinion the objection to the jurisdiction was well founded. 

I think that the legal right of a lessor to re-enter under the con­

ditions of a lease cannot be litigated on a summons by a mortgagee 

of the term for foreclosure, either on equitable or legal grounds. 

This is sufficient to dispose of the case. But, as the merits of 

the case were argued before us, I will proceed to deal with them. 

It will then become apparent that the objection to the jurisdiction 

Mint a mere question of form or procedure, but involves important 

principles affecting the administration of justice. 

As presented to us, the respondents' case m a y be shortly stated 

thus:—The lessor before the execution of the lease was aware that 

the respondents were about to advance to the lessee on the security 

of the lease a sum of money to enable him to pay to her an agreed 

sum of larger amount by w a y of foregift, which was to be applied 

by her in erecting buildings on the land. This knowledge, it was 

contended, imposed upon the lessor an equitable obligation to grant 

the lease in such a form that the intending mortgagees would be 

protected against any possible forfeiture of the lease to their pre­

judice, or else an equitable obligation not to take advantage of any 

covenant or condition in the lease which might have that effect. 

It is clear that the mere fact of knowledge by a lessor that the 

lessee intends to mortgage the term when created does not, of 

itself, impose any obligation upon the lessor to protect the future 

mortgagee's interests. The suggested equity must therefore be 

founded upon some dealings, contractual or other, between the 

appellant and the respondents. N o evidence whatever was < iffered 

"':l"y contractual relationship between them. The respondents'case 

"•"St then rust upon the doctrine of estoppel by conduct, and this 

(1) Tasmanian Digest, eol. S4. 
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H. C. OF A. is the view which the Supreme Court apparently took of it. Theevi-
19u'"'; denee relied upon by them was a passage in the evidence of Sibley 

CAIRNS which, as recorded in the Judge's notes, is as follows :—" I told M.' 

BUROESS AND Cairns (appellant's husband) before I paid the £600 that Burr-ess 

OTHERS. Bros. (respondents) had supplied £400 of it, and that I found the 

GriffiuTc.j. balance, £200, myself. The lease was prepared by Mr. Cruickshank. 

I told Mr. Cairns that Burgess Bros, were to have the lease for 

security. This was told by m e to him before the lease wis 

executed. I told Mr. Cruickshank that Burgess Bros, were finding 

£400, and urged him to be careful in drawing the lease so as to 

protect us." The learned Chief Justice, w h o delivered the judg­

ment of the Court, referring to this last piece of evidence, said :-

" She " (the appellant) " must be held to have consented to tin 

instructions given by Sibley to the solicitor that the lease was to 

be so drafted that the respondents, as equitable mortgages, 

should be protected by it." I do not read the evidence as dis­

closing any such instructions, but, if they were given by the 

lessee, I fail to see any evidence of authority in Sibley or Cairns 

to bind the appellant to any7 departure from the terms of the 

agreement of 31st August. The learned Chief Justice proceeded: 

—" She allowed the respondents to advance their money upon 

these conditions, and she received that money as part of the £600. 

There is an equitable obligation on the part of the appellant to 

the respondents not to enforce the condition of forfeiture upon 

the bankruptcy of Sibley, so long as the respondents are prepared 

to comply with all the provisions of the lease. This obligation 

is clearly enforceable against the appellant." H e then quoted 

from the language of Lord Chancellor Campbell in Cairncross v. 

Lori mer 11) which was a case of equitable estoppel. It has been 

often pointed out that the basis of the doctrine of equitable 

estoppel is fraud. The rules of law governing it are clearly stated 

by Fry J. in Willmott v. Barber (2). U p o n these facts I am 

quite unable to see h o w it can be contended either that the 

appellant owed any duty to the respondents, or that she made 

any representation of an existing fact to them, or that any 

representation made was untrue. The appellant and the respond­

ents had no dealings with one another. The respondents advanced 

(1)3 Macq. H.L. Cas.,827, at p. 830. ('2) 15 Ch. D., 96-
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' money on the security of a deposit of the agreement of H. C. OF A. 

31st August, to be followed by deposit of the lease. The agree- ^ ^ 

ment to give the security, which was in writing, is dated 22nd CAIRN.S 

October, and recites the agreement of 31st August. The respond- - ^ m 

i must therefore be taken to have been aware of its terms, OTHERS. 

which, so far as the evidence shows, were not departed from. If Grimth c.j. 

the respondents had preferred to take a legal mortgage by assign­

ment or underlease, the consent in writing of the lessor would 

have been necessary to its validity. If they doubted whether 

this assent could be obtained, they might have protected them­

selves by obtaining a promise of consent from the appellant 

before advancing their money. They, however, preferred to take 

an equitable mortgage, which did not impose on them any liability 

to the lessor, as an assignment would have done. H o w then is it 

fraudulent for the lessor to take advantage of her legal rights 

under the lease? It is not unimportant to observe that when the 

respondents obtained the lease itself, apparently soon after it was 

executed, and when they must be taken to have k n o w n its terms, 

they made no objection to them. The delay was not explained. 

The summons was to obtain delivery of possession of the land. 

But the respondents could not ask for possession of more than 

was comprised in their mortgage, that is, the term created by the 

I«N\ which was the foundation of their title, and they were only 

entitled to it subject to its conditions. It was suggested that 

the lease was wrongly drawn, and ought to be treated as if 

rectified, by omitting the covenant not to assign or sublet with­

out leave, and the proviso for re-entry on bankruptcy. This 

suggestion, however, has no application to the agreement for a 

lease of the Cairns' Hall, which contained express stipulations on 

both points. If a bill had been filed against the appellant f or 

the relief given by the Court, it would have been necessary to 

set out plainly the nature of the representations of fact alleged 

>'' have been made by her upon which the claim to relief was 

founded, and, if rectification was prayed, to set out the grounds 

k and nature of, the rectification asked for. Mr. Lodge was 

"sable to distinctly formulate the supposed representations. The 

respondents, as already pointed out, had, when they made their 
a,vances, full knowledge of the actual agreement between the 

VOL. II. 2 1 
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H. C. OF A. appellant and Sibley, and there is no suggestion on the evidence 
1 9 0°' that the appellant made any representation to the contrary. 

CAIRNS It is contrary to natural justice to decide a cause against a 

BUR«ESS ANi>Palt.v without S'ivhl8' l n m a P r o P e r opportunity of knowing the 
EKS- case intended to be made against him. This rule is especially 

Griffith C.J. applicable when the case rests on fraud. In Wallingfori v 

Mutual Society (1), Lord Selborne said:—" With regard to fraud 

if there be any principle which is perfectly well settled, it is that 

general allegations, however strong m a y be the words in which 

they are stated, are insufficient even to amount to an averment of 

fraud of which any Court ought to take notice. And here I find 

nothing but perfectly7 general and vague allegations of fraud. No 

single material fact is condescended upon, in a manner which 

would enable any Court to understand what it was that was 

alleged to be fraudulent. These allegations, I think, must he 

entirely disregarded." 

The case made by the affidavit filed in support of the summons 

in this case does not even contain an allegation of fraud or of any 

facts suggesting fraud, nor does it set up any case for rectifica­

tion of the lease. If it had done so, the appellant would, at any 

rate, have had an opportunity of defending herself against the 

charge of fraud, and of adducing evidence on the question whether 

the covenant and proviso n o w objected to are usual in leases of 

public houses in Tasmania. With regard to the hall, no case of 

any sort is made against tire appellant. With regard to the hotel, 

it was not, in m y opinion, open to the respondents, even if the 

Court had had jurisdiction to entertain the question upon the 

.summons, to set up without proper warning to the appellant such 

a case as that upon which they n o w rely. I think also that there 

w.w in) evidence to support that case. The appeal must therefore 

be allowed. The orders appealed from will be discharged and the 

summons will be dismissed as against the appellant with costs 

in both Courts including costs of Counsel in Chambers. The 

respondents must pay the costs of the appeal. 

BARTON J. I concur. 

(1) 5 App. Cas., 685, at p. 697. 
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O'OomiOB J. The facts which raise the question of jurisdiction H. C. OF A. 

,, jjrnple and beyond dispute. Sibley and Mrs. Cairns were l905-

Ml, actually living on the premises when the proceedings before CAIRNS 

Mr. Justice Clark began. Whether Sibley was there as a lessee BvR(^ss AND 
aider an existing lease, or merely as servant of Mrs. Cairns, it is OTHERS. 

clear that Burgess Bros, were equitable mortgagees of the lease 0'cTr__ j. 

under which he originally entered, and he was their mortgagor 

and in default. Mrs. Cairns on the other hand was no party to 

the mortgage, did not claim under the mortgage, nor did there 

exist any contractual relation between her and Burgess Bros. 

Her position was simply that of an owner of the fee simple enter­

ing into possession of her land on the determination of the lease. 

Sibley's lease contained a condition for forfeiture if he should 

seek the aid of the Bankruptcy Court during the term. It was 

admitted that Sibley had broken that condition ; but it was con­

tended by the respondents that, as against Burgess Bros., Mrs. 

Cairns was not entitled to enter and take possession, and could 

not take advantage of the forfeiture, because to do so under the 

circumstances alleged by the plaintiffs would be to act in fraud of 

Burgess Bros., and contrary to the duty which in equity she 

owed them. Assuming for the moment that Burgess Bros, have 

established a case which in an ordinary equity suit would justify 

an order for possession against Mrs. Cairns, I a m unable to see 

that such an order could be made upon an originating summons 

under the jurisdiction conferred bŷ  the Equity Procedure Act, 
No. i. 

It is only a mortgagor or a mortgagee who can take out an 

originating summons under the Act, and the relief which can be 

obtained under the summons is defined and limited by sec. 3. 

Ibat is the section which gives jurisdiction—the rest of the Act 

• nothing more than ancillary. The limits of the jurisdiction 

"eset out in these words "sale, foreclosure, delivery of posses­

sion by the mortgagor." That is the relief which the mortgagee 

«"i obtain against the mortgagor. The section then goes on to 

ethie the relief which can be obtained by the mortgagor against 

tie mortgagee—"redemption, reconveyance or delivery of posses-

"'"''•'lhe mortgagee or accounts of rents and profits against the 
rg*gee. The next section then directs that the persons to 



312 HIGH COURT 

H. C. OF A. 
1905. 

[1905 

be served with the summons are to be those who in accorda 

with the existing equity practice " would be the proper defend 

CAIRNS ants to a su>t or action for the like relief as that specified by tl 

BUBO_« AND summons'" thus g i v i nS the Court power to bring in persons claim. 
OTHERS, ing under mortgagor or mortgagee, or having such interests 

O'Connor J. the mortgage as the Court would deem necessary to consider and 

protect in making the order. Then follow at the end of the 

section these words:—" The Judge m a y direct such other persons 

to be served with the summons as he m a y think fit." It is con­

tended that these words are wide enough to justify makino- Jfrs 

Cairns a party to these proceedings and giving to Burcess Bros 

the relief of an award of possession as against her. I am unable 

to assent to that contention. The words no doubt give the Jud»e 

an uncontrolled discretion as to the persons w h o may be served 

with the summons and wdio thereby m a y get notice of the pro­

ceedings. It is necessary that he should have wide powers of 

bringing before him all those persons whose interests must be 

considered in making the order. But these powers are in aid of 

the relief which the Judge is authorized to give. The scope of 

the relief itself is not extended. That is confined by the terms 

of the summons. The Judge cannot give relief beyond that 

claimed in the summons, and the summons can only claim tin1 

relief defined in sec. 3, namely relief by a mortgagor against 

a mortgagee or by a mortgagee against a mortgagor. There was 

nothing to prevent the Judge directing Mrs. Cairns to be served 

with the summons at the risk of costs to Burgess Bros, if the 

Judge should think fit so to order. But bringing her before the 

Court could not give the Court jurisdiction to make an order 

against her when she was neither the mortgagor nor claimed 

under him. If the interpretation contended for by the respondent 

were adopted, it would be always in the power of the Judge to turn 

an originating summons underthe Act into a suit for summaryeject-

ment as against any person in possession of the mortgaged land. 

no matter how the possession arose, or upon what ground an order 

for possession was sought against him. Taking the ordinary gram­

matical meaning of the words of the Act, no such jurisdiction is 

given. But assuming that the general words of the last part of sec 

-t which I have quoted were- grammatically capable of being con-
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ned so as to give the jurisdiction claimed, a consideration of 

the scone and purpose of the Act itself will show that such a con-

- -iit-ti<m would be contrary to the intention of the legislature. 

From beoinning to end of it the Act expressly deals only with the 

riojits of mortgagors and mortgagees. The form of proceeding, 

by originating summons which, as in this instance, gives no notice 

to the defendant of the case which is to be made against him m a y 

probablv work no injustice in cases where the rights in con­

troversy are those of mortgagor and mortgagee or of persons 

claiming under them—rights in most cases determined by deed, 

or by agreement, or b}r consideration of the conditions of an 

equitable deposit. But where the Judge has to go outside the 

deed or agreement, or the circumstances of the equitable deposit, 

and has to investigate the rights of parties w h o are strangers to 

the deed or agreement and whose right to possession depends upon 

entirely different considerations, there is danger of injustice being 

worked by the application of a summary procedure wdiich gives 

the party in possession no notice of the case against which he has 

to defend himself. Perhaps no stronger illustration of the unfair­

ness of applying this summary procedure against a defendant in 

possession not a party to the mortgage could be given than is 

afforded by this case itself. One can well understand that the 

legislature might have seen good reason for establishing a cheap 

and summary method of proceeding in cases between mortgagor 

and mortgagee. But taking the whole scope and purpose of the 

Act I can see no indication of an intention on the part of the 

legislature to extend the jurisdiction of the Act beyond those cases 

where the rights of the parties, or of those in possession under them, 

are regulated by a mortgage whether legal or equitable. If the 

objection now under consideration involved merely a question of 

P'wfce or procedure, as has been urged by the respondents, this 
1 '"lit would not interfere if the practice or procedure were well-

established, even though the Court might think the practice or 

procedure irregular or inconvenient. But the question is one of 

jurisdiction, substantive jurisdiction, and not merely of practice 
01 PIoceclure. Besides, the practice or procedure, which the re-

indents claim they were right in following, has not been by 
any means established. I agree with m y learned brother the 
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H, c OF A. Chief Justice that thecase of Triffett v. Union Bank of 1, 
1905' trcdia (\) does not decide the question, and the judgment of th 

CAIRNS Supreme Court of Tasmania in the present case, although affirm. 

BDROESS AND inS Mr- Justice Clark's decision does so on this point with some 

OTHERS, doubt. O n this part of the case therefore I have come to the 

oronnor J. conclusion that Mr. Justice Clark had no jurisdiction to make the 

order appealed against, and that the Supreme Court of Tasmania 

ought to have so held. As to the rest of the case I entirely agree 

with m y learned brother the Chief Justice that no reason has been 

shown w h y Mrs Cairns should not as against Burgess Bros, take 

advantage of the forfeiture of Sibley's lease and re-enter into 

possession of her land. I concur with him in holding, for the 

reasons wdiich he has fully stated, that the appeal on both 

grounds must be sustained. 

Appeal allowed with costs. Order appealed 

from and ancillary order of 29th Feb­

ruary, 1904, discharged. Summons 

dismissed as against appellant with 

costs in both Courts. 

Solicitor for appellant, J. W. Hudson. 

Solicitors for respondents, Roberts & Allport. 

(1) Tasmanian Digest, col. 84. 


