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(E0RGE FRANK DOBSON ; 3 : APPELLANT ;
RESPONDENT,
AND
BEATH SCHIESS & CO. - : : ; RESPONDENT.
PETITIONER,

0N APPEAL FROM THE SUPREME COURT OF
VICTORIA.

Jolvency Act 1890 ( Vict.) (No. 1102), secs. 37, 106, 109—Insolvency Act 1897 (Vict.) H. C.or A.
(No, 1513), secs. 79, 81, 82, 83, 106—Compulsory sequestration—Act of Insol- 1905.
vency—Assignment for benefit of ¢ creditors generally ”— Right of creditors by M
assenting to hecome parties to deed—Trust for scheduled creditors and all others MELBOURNE,

of ereditors who satisfy trustee that they are creditors—Power to exclude— Deed M‘l”ilslﬁv 17,

of arrangement.

By a deed, to which the parties were a debtor, of the first part, a trustee, of Griffith C.J.
the second part, and the creditors of the debtor whose names and seals appeared (?lé?r?:o:'.‘;.ll.
ina schedule to the deed, or who otherwise should assent to the deed, of the
third part, the debtor assigned to the trustee all his property upon trust, after
payment of charges and expenses, to apply the residue in payment of the debts
owing to the creditors of the debtor whose names appeared in the schedule and
tall others (if any) of the creditors of the debtor who should, by reasonable
efforts in that behalf satisfy the trustee that they were entitled at the date of
the deed to be included as creditors, without any priority or preference and in
lie cowrse of administration. The deed also contained a proviso that the
inustee should not be precluded from inquiring into, and insisting on such proof
asheshould deem reasonable of, the debts owing to creditors whose names
appeared in the schedule, and should not be bound to pay any dividend on any
dmount inserted in the schedule beyoud what should by reasonable efforts in
that behalf be shown to have been owing at the date of the deed. Further it
Wf:tained & clause whereby in consideration of the premises the parties of the
"f"d part released the debtor from any claims in respect of their debts, pro-

."ded that the release should be inoperative if the deed should not be registered
I accordance with law, or if the deed should be set aside.

Held that the deed was a conveyance or assignment for the benefit of

s

:::_dmu generaliy ” within the meaning of sec. 106 of the nsolvency Act
o 1L

: 19
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1897, and was therefore an act of insolvency within sec,
Aect 1890, and also that it was a deed of arrangement
Part VI. of the Insolvency Act 1897.
Judgment of Full Court (1905) V.L.R., 51 ; 26 A.L.T., 103, affirmed,
In re Wiedeman, 5 V.L.R. (L.P. & M.), 32 considered.

APPEAL from the Supreme Court of Vietoria.

On the 5th September, 1904, Beath, Schiess & Co, obtained gy
order misi for the sequestration of the estate of George Frank
Dobson, the act of insolvency alleged being “ That the said George
Frank Dobson did, on the 7th day of July, 1904, make a convey-
ance or assignment of his property for the benefit of his ereditons
generally.” The conveyance or assignment in (uestion was by
an indenture expressed to be made between George Frank Dobson,
the debtor, of the first part, Edward Graham, the trustee, of the
second part, and “ the several persons, companies and partnership
firms being ereditors of the debtor whose names and seals are st
and affixed in the schedule hereto or who shall otherwise assent
to these presents and who are hereinafter called the creditors of
the third part.” By the indenture the debtor purported to grant,
release, convey, and assign and transfer unto the trustee all the
property of the debtor. It was declared that the trustee should
stand possessed of all moneys to arise upon sale and conversion of
the property upon trust, after payment of charges and expenses,
“ to apply the residue of the same moneys in or towards payment
of the debts and sums of money owing by the debtor to the
persons and parties whose names appear as his creditors respec-
tively in the schedule hereto and to all others (if any) of the
creditors of the debtor who shall by reasonable efforts in that
behalf satisfy the trustees or trustee that he or they was or were
entitled at the date of these presents to be included as a credito”
or creditors respectively without any priority or preference what-
soever, and in due course of administration.” There was alsoa
proviso in these words: “ Provided always that the trustees or
trustee shall not be precluded by anything in the schedule hereto
contained from Inquiring into and insisting upon such proof as he
or they shall deem reasonable in support of any debt alleged in
such schedule to be due to any person or persons therein named
as a creditor or creditors, and that the said trustees or trustee
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gll not be bound or req.uired to palyaiy, diviflend on any
auount inserted in the sa{d schefiule in exce?s of the amount
shich shall by reasonable evidence in that behalt‘ lJe s}low.n to have
jeen due or owing ab the day of t.he date hereof. ':lhe indenture
wncluded as follows : And this indenture lastly witnesseth that
i1 consideration of the premises thej said several persons and cor-
porations parties hereto of the third part do and each of them
{oth so far as relates to the debt or demand due to themselves or
jinself respectively (and subject to the proviso hereinbefore
«ntained) hereby release and discharge and for ever quit claim
into the said debtor his heirs executors and administrators of and
fom all and all manner of actions suits claims and demands
whatsoever either at law ov in equity which they respectively
v have or at any time may hereafter have against the said
debtor his executors or administrators for or by reason or on
aeount of the several debts or sums of money due owing or
aeeruing due and owing to them respectively by the said debtor
asaforesaid.  Provided always that the release hereinbefore con-
fained shall be inoperative and have no validity either at law or
i equity if these presents be not registered in accordance with
lur or if these presents be at any time set aside.”

On the return of the order nisi an objection was taken (inter
tlia) that the deed was not for the benefit of creditors generally,
laving regard to the terms of the direction given to the trustee
sto payment of creditors who should satisfy the trustee that
they were such.

WBeckett J. stated a case for the opinion of the Full Court, by
which he asked whether, having regard to the objection above
dated, the indenture was a conveyance or assignment for the
beneft of ereditors generally, within the meaning of the Insol-
veney Acts 2

T%ne Full Court (w Beckett and Hood JJ., Madden C.J. dis-
S?Dtmg): having answered this question in the affirmative (1),
Uhadlett J. made the order absolute.

.me this decision the debtor appealed to the Full Court, and
decisgzeal having been dismissed, he-now appealed from the

of the Full Court to the High Court.
(1) (1905) V. L.R., 51 ; 26 A.L.T., 103.
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Joseph for the appellant. This assignment is not for the benefit
of creditors generally within the meaning of sec. 37 (1.) of the Jng.
vency Act 1890. The trustee is put in the position of an arhit-
rator and he may, acting reasonably, exclude some of the creditors,
Molesworth J. in In re Wiedeman (1) held that a deed in almost
identical terms was not for the benefit of ereditors generally, 4
Statute creating an act of insolvency will be interpreted as strictly
as a Statute creating a misdemeanour: Bz parte Chinery (2). I
re Wiedeman (1) had been preceded by three decisions of the same
judge, viz., Port v. London Chartered Bamlk (3), in which it was
held that a deed for the benefit of all ereditors who should sign
it within a certain time, was not for the benefit of creditor
generally, In re Derham (4), and In re Haslam (5), in hoth
of which it was held that a deed for the benefit of scheduled
creditors was not for the benefit of creditors generally. In 1
Wiedeman (1) was approved and followed in In re Thomas and
Cowie (6) and in Beeston v. Donaldson (7). In this state of the
law the Insolvency Act 1897 was passed, and no alteration was
made as to this particular matter. In secs. 82 and 106 the term
“creditors generally” is defined, but not in such a way as to affect
the decision in In re Wiedeman (1). That being so, the Legis-
lature must be taken to have recognized and adopted that decision
as being law. The Court should not interfere to alter the interpre-
tation which for many years has been put on mercantile documents
in common use. Pandorf v. Hamilton (8), and cases collected
in Mews Digest, Vol. V., col. 331. A creditor would have no
remedy against the trustee unless he could prove that the trustee
had acted unreasonably or dishonestly.

He also referred to In re M Donald (9).

Isaacs K.C. (with him Woolf), for the respondent. The decision
in Port v. London Chartered Bank (3) is contrary to that in
Hadley & Son v. Beedom (10) where it was held that an assigh-

(1) 5 V.LR. (P & M.), 3 (6)9 V.LR QP & M), %0
(2) 12 Q.B.D., 342, at p. ?46 AL,
(3) 1 V.R. (L), 162, T

SVLR 208 ; 13 A.L.T., 286,
7 Q.B.D., 6108tp614
)3VLR(IP&M)IU IR L

(4) 1 V.LR. (LP. & M.), 2 ;
(9)
(10) (1895) 1 Q.B.,
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ont for the benefit of creditors who should sign the deed within H. C. oF A.
i

ne month, was for the benefit of all the ereditors. If any creditor
zr dass of ereditors is excluded by the deed itself, then it is not
for the benefit of creditors generally. The last mentioned case

1905.
LS

DossoN
v.
Bearn

follows Ashford v. Twite (1). The deed must be looked at the Scuess & Co.

instant it is made to see whether it is for the benefit of ereditors
generally.  The enumeration of the parties of the third part in
;he deed shows that every creditor can come in and be a party to
the deed if in fact he is a creditor. That was the case in In re
Batten (2), where it was held that the assignment was for the
benefit of creditors generally. The power given to the trustee is
not arbitrary but is given for the benefit of all the creditors.
There is no power to exclude creditors; all the creditors by assent-
ing may become parties to the deed, and when they assent both
they and the scheduled creditors are in the same position. This
isa deed of arrangement within Part VL. of the Zmnsolvency Act
1897. If it is not, the trustee has under this deed the same duties
to perform in dealing with payments and proofs of debts as a
trustee under a deed within that Act, that is, the duties he would
lave under an insolvency. See secs. 79 and 83 of the Znsolvency
det 1897 In re Comyns and Williams (3). In the cases of
Inre Derham (4) and In re Haslam (5) the trust was for
sheduled creditors only. In In re Ritchie (6) there was a dis-
attion in the trustee to prefer some creditors; which was held
1t to be for the benefit of creditors generally. Sec. 106 of the
Act of 1897 provides that, notwithstanding a power to prefer, the
deed is nevertheless for the benefit of creditors generally. That
Act was intended to sweep away all the cases of which In re
Wiedeman (7)is the basis, and make all these deeds subject to
the nsolvency Acts.

[OrieeiTE C.J.—The question is, is there a power of exclusion
of any of the creditors in this deed ? In re Wiedeman (7) is an
anthority that words very similar to those in this deed gave a
tower of exclusion.  If the Act of 1897 applies to this deed there

() 7Ir, C.L.R., 91 53V

R., 91. (5) 3 V.L.R. (LP. & M.), 10.
:%;22?0.3.1).,535_ , (6) BUVILIR. WPkt m s i s
ALT g “Ro 274, at p. 284; 23 AL, s,
WIVIR P, & ), o, (7) 5 V.L.R. (LP. & M.), 32.




282

H.C. o A.
1905.
—_—
Dossox
v
BeaTH
Scuress & Co.

8th March.

HIGH COURT (1965

is no power of exclusion. See sec. 79. He referred to (gl
Tuwrner (1).]

If this deed is not an act of insolvency it has the effect of
putting the smaller ereditors at the mercy of one or more larger
ones. [He referred to Re Thoneman (2); Re Vagg (3); Daey v,
Danby (4): Beeston v. Donaldson (5); In re Wood (6); Begin
v. Dizon (T); Seidel v. Kohn (8): Maskelyne & Coole v. Smif
(9): Hadley & Son v. Beedom (10)].  As to the question whether
the Court should now disturb the decision in In re Wiedeman
(11), it cannot be said that all deeds of assignment are in this
form, or that they are documents which pass from hand to hand,
They cannot after six months be relied on as acts of insolvency.

The Insolvency Act 1897 shows that drastic alteration of the
law was intended. The current of authority is not all one way,
for the Courts have in the later cases on the subject thrown doubt
on In re Wiedeman. There is no rigid rule laid down that a
deed for the benefit of creditors generally must be for the equal
benefit of all creditors.

They also referred to In re Roper's Trusts (12).

Joseph in reply. To see whether a deed is for the benefit of
the creditors generally one must look at the disposing part of it,
and not to that which says who are the parties to it. Here the
trustee only holds for the henefit of those of the creditors who
can satisfy him that they are creditors.

He also referred to Vaizey on Settlements, p. 1414; Tempest v.
Lord Camoys (13).

Cur. adv. vult

GrrrFire C.J.  This is an appeal from an order of the Supreme
Court affirming an order of & Beckett J., adjudging the appellant
to be insolvent upon the petition of the respondent. The alleged
act of insolvency was that the appellant on T7th July, 1904,

(1) 35 L.J., C.P., 169. (7) 20 V.L.R., 140 ; 15 A.LT, 25.

(2) 12V.L.R., 691 ; 7 A.L.T., 147. (8) 20 V.L.R.. 145 ; 15 A.L.T., 216.

(3) 13V.L.R., 172; 8 A.L.T., 105. (9) (1902) 2 K.B., 158. i

(4) 13 V.L.R., 957; 9 A.L.T., 163. (10) (1895) 1 Q.B., 646, at p. 6L

(5) I8 V.L.R., 208, at p. 213; 13 (11) 5 V.L.R. (LP. & M.), 32
A.L.T., 286,

. T., 286. (12) 11 Ch. D., 272.
(6) L.R., 7 Ch., 302. (13) 21 Ch. D., 571.



A OF AUSTRALIA.

283

pade “a conveyance or assignment of his property to a trustee H.C. or A.

or the benefit of his creditors generally.” The point raised on
the appeal is that the deed of assignment in question was not a
Jeed of assignment for the benefit of “creditors generally.” The

1905.
——

Dossox
v.
BraTH

peaning of that term is defined by the Insolvency Act 1897 in two Scrisss & Co.

places. In sec. 82, which occurs in that part of the Act which
relates to deeds of arrangement, it is said that the term “creditors
generally” includes “all creditors who may assent or take the
benefit of a deed of arrangement.” In sec. 106 it is provided that,
in the section of the Principal Act which defines what are acts of
insolvency, the term ¢ ‘creditors generally’ shall include all
aeditors who may assent to the conveyance or assignment ” not-
withstanding certain conditions mentioned. The question then
is whether this deed falls within that definition or not. The
appellant relied on a course of authorities in the Courts of Vie-
toria which, he says, should be considered as binding authorities.
Ipropose first to deal with the matter on principle, and then to
seehow far, if at all, those authorities interfere with the conclusion
fo which we should otherwise come.

In construing a deed the first step is to ascertain the intention
of the parties, then as far as possible to give effect to that
itention.  This deed is made between the appellant of the first
part, the trustee of the second part, and “the several persons com-
panies and partnership firms being creditors of the debtor whose
names and seals are set and affixed in the schedule hereto or who
shall otherwise assent to these presents,” parties of the third part.
Bvery ereditor therefore who assents is a party to the deed.
.Later on in the declaration of the trusts upon which the trustee
Stohold the residue of the estate after satisfying certain charges
md expenses, occur these words: «To apply the residue of the
$IE moneys in or towards payment of the debts and sums of
money owing by the debtor to the persons and parties whose names
APpear s his ereditors respectively in the schedule hereto and to all
tthers (if any) of the creditors of the debtor who shall by reasonable
effort in that behalf satisfy the trustees or trustee that he or they
Vi3 0r were entitled at the date of these presents to be included
8 areditor or creditors respectively without any priority or
Meference whatsoever and in due course of administration.”

Griffith C.J.
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Those are the words upon which the appellant relies, It is cop.
tended that under them the trustee has absolute power to excluge
from the benefit of the deed any person who alleges that he s
a creditor, but who fails to satisfy the trustee that he i one.
There is a proviso in the same trust in these words: « Provided
always that the trustees or trustee shall not be precluded by any-
thing in the schedule hereto contained from inquiring into and
insisting upon such proof as he or they shall deem veasonableiy
support of any debt alleged in such schedule to be due to any
person or persons therein named as a creditor or creditors, and
that the said trustees or trustee shall not be bound or required to
pay any dividend on any amount inserted in the said schedule in
excess of the amount which shall by reasonable evidence be
shown to have been due or owing at the day of the date hereof”
So that creditors who are named in the schedule are liable to be
called upon to prove their debts just as fully as ereditors not named
in the schedule, but becoming parties to the deed by assenting to
it. The only other part of the deed to which it is necessary to
refer is the final clause, which contains the release by the parties
of the third part (who include all creditors who assent to the
deed), and continues: “ Provided always that the release herein-
before contained shall be inoperative and have no validity either
at law or in equity if these presents be not registered in accordance
with law or if these presents be at any time set aside” Itis
obvious from the concluding clause that it was intended tha
the deed should be registered under the Insolvency Act 189T.
The deed therefore was on the face of it intended to be a deed to
which all ereditors who think fit to assent—who may “assent to
or take the benefit of ” it, in the words of the Statute—would be
parties,

As I have said, the contention is that the trustee has nevertheless
absolute power to exclude any creditor from the benefit of the
deed. Tf that be the true construction, no doubt the deed is not
tor the benefit of creditors generally. The question is, is tha
the proper construction of the deed ? All the creditors are parties
therefore primd facie every creditor is entitled to have the pro-
visions of the deed carried out. Is then a trustee of a deed, mnder
which the property is applicable to creditors who sign the
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Jeed and to creditors who do not sign but who assent to it, to be . ¢, or A.

ded as having the powers of an arbitrator ? In the case of

ar
% (1) in the Exchequer Chamber, a deed was con-

(oles v. Twrner
sidered in which there was a provision that the trustee might

1905.
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require any creditor to verify the nature and amount of his debt geurmss & Co.

«

yith full particulars, by statutory declaration “ or otherwise as
e trustee may think fit.” The Court of Common Pleas held
that that provision had the effect of enabling the trustee to
exclude any creditor from the benefit of the fund. But it was
leld in the Exchequer Chamber that it had not the effect of
anabling the trustee to deprive a creditor who failed to produce
proof of his debt fo the satisfaction of the trustee of all benefit
under the deed. In the judgment of the Court delivered by
Blackburn J., he said :— The trustee cannot be bound to give
the dividends to everyone who claims, though others assert that
bis claim is fictitious, nor can he be bound to reject every claim
which is objected to, though it is said that the objection is un-
founded. His duty, as trustee, requires him in some way or other
fo ascertain what he thinks to be the fact, and to act on his
opinion, which will cast the onus upon the party dissatisfied
with hus decision of appealing to a Court of Equity, or, in the
ase of a deed within their jurisdiction, to the Court of
Bankruptey, to set aside that decision. Bearing this in mind, it
vill be found that the provision in this deed, perhaps, requires
wmore from the creditor than would be thus required if the
deed were silent. At all events it requires nothing unreasonably
beyond what would be thus required. It does not make the
tstee arbitrator, finally to decide whether there is any debt,
o what is the amount of that debt; nor does it impose
iy penalty on those creditors who fail to produce what the
nstee thinks sufficient proof of the debt.” In the argument of
that case, another case was cited which was heard by Lord West-
bm LC.: Ex parte Spyer (2). There a deed of assignment con-
bined a provision that the trustee might require “ the amount of
A fiebt or debts of any or either creditor of the several creditors
Pirties hereto to be verified by solemn declaration, or in such
other manner as o the said trustees shall seem expedient ; and in

(135 Ly.C.P., 169. () 32 LJ. Bky., 62.

Griffith C.J.
¢
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the event of any such creditor or creditors refusing or f&ilings{,
to verify his or their debt or debts, or declining to execute these
presents, then such creditor or creditors so refusing or failing or
declining as aforesaid, shall lose all benefit, dividends and advap.
tage to be derived from or otherwise claimed under these pre-
sents.” On that clause being relied on to invalidate the deej
“the Lord Chancellor pointed out that this clause was nonsense;
it enabled the trustee to require the amount of debt of any of the
creditors parties thereto to be verified, and in the event of s
creditor or creditors refusing to execute, such creditor or ereditors
so refusing, &c., should lose all benefit.” That was Lord Wes-
bury’s opinion of the clause. Taking the whole of this deed inty
consideration, the best that can be said for the appellant is that
it is open to two constructions, one that the trustee may at his
option, acting as an arbitrator, reject those of the ereditors who
do not satisfy him that they are creditors; the other that he
exercises that power subject to the control of the proper legl
tribunal, which in the absence of legislation would be a Court of
Equity. Having regard to those principles and the obviousin-
tention of the parties to this deed, it seems to me that the proper
construction is that the deed does not enable the trustee to exclude
any of the creditors. Therefore it is an assignment for the
benefit of creditors generally, and is within the definition of the
Statute.

I will now refer to the cases relied on in opposition to that
view. The first is 7n re Wiedeman (1), decided by Molesworth .
in 1879, which is said to have been since followed in a number of
other cases. The deed in In re Wiedeman was somewhat similar
to this, but its exact terms are not stated, and it does not appear
whether all assenting creditors were formally made parties to itor
not. In that case two matters were decided, one a matter of
principle, the other the construction of the particular deed. The
matter of principle was stated by the majority of the Coutt in
the decision now under appeal to be that a deed which enables
the trustee to exclude some of the creditors from the benefit of
the deed is not a deed for the benefit of creditors generallY'
That proposition is irresistible, and has never been doubted. Asto

(I) 6 V.L.R. (LP. & M.), 32.
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e other matter decided, the construction of the particular deed, H.C.or A.
e donot know exactly what the deed was. We have the advan- 215
tage of seeing exactly what the deed now under consideration is.  pogsox
aud we have the opinion of the Court of Exchequer Chamber and " =
of Lord Westbury L.C. as to the interpretation of a similar pro- Scursss & Co.
sision in a similar deed. It is, therefore, not necessary to over- crifi c.J.
le the case of In e Wiedeman (1) because the principle of law

there enunciated is clearly a sound one, and the construction of

3 particular deed cannot be binding on another Court in the

wnstruction of another deed not in donbieall teimsie M hals

therefore the appeal should be dismissed.

Barron J. I concur.

0'Coxyor J. I also am of opinion that the decision of the Court
siould be upheld. There is no different rule of interpretation
o be applied to this deed than to any other deed. That is to
sy, the intention of the parties as expressed in the deed must be
ascertained from the deed itself, and that intention is to be
githered, not from any one portion of the deed, but from a
wnsideration of the deed as a whole. Now if we look at the
deed as a whole, we find in the first place that the parties to it
ae the assignor, the trustee, and the parties of the third part.
The latter are particularized as “the persons, companies, and
Jartnership firms mentioned in the schedule, and all other credi-
s who assent to the deed.” So that every creditor who
thooses o assent to the deed is a party to it. It also appears
that the release to be given by the deed is a release by all the
areditors including those who assent. Further it is provided that
the deed is to have no validity until registered in accordance
With law, Taking these provisions altogether, it appears evident
thatthis is a deed between the debtor, the trustee, and all ereditors
‘Vhf) choose to come in and assent to it, which is intended to be
legistered undev the provisions of the Imsolvency Acts as a deed
of assignment,

Nowin order to find out the powers of the trustee under the deed
Vemust have regard to the Insolvency Acts, because, although it

(L) oAVE LR (IR M)y 32
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is true that the deed will not operate as an act of insolvency unleg
it is for the benefit of all the creditors, still in order to ascertyy
whether it is a deed assigning property for the benefit of credito
generally, we must see what the powers of the trustee i
Under sec. 83 of the Insolvency Act 1897, the trustee of a deed of
this kind is an officer of the Court, so that everything he do
in the administration of his trust must be done under the auig-
ance of the Ceurt, and he is responsible to the Court for every-
thing he does. Under sec. 79 the provisions of the Insolvemy
Aects as to the payment of certain claims as preferential, ast
the proof of debts, as to the respective rights of secured a
unsecured creditors, and as to the examination of the debtor o
any other person are to apply to every deed of arrangement. §
that this trustee is not at all in the position in which a truste
was before the passing of that Act. By the fact of his becoming
a trustee under the deed, he becomes an officer of the Cout, and
the estate is to be distributed in accordance with the provisions
of the Imsolvency Acts. We find, for instance, that sections
regulating the proof of debts, and as to the appeal from that proof,
are amongst those to be applied in the adwinistration of the
estate by the trustee. In other words the whole of Part V,
Division 3 of the Imsolvency Act 1890 as to proof of debts becomes
incorporated as part of the duties and obligations to be performed
by the trustee under the deed of assignment. Under sec. 106 of
that Act, proof is to be by affidavit containing a complete statement
of account between the creditor and the insolvent, and if that proof
is rejected, there is an appeal under sec. 109 to the Court, and “the
Court may at any time admit, reject, expunge or reduce a proo
of debt on the application of any creditor or of the trustee orofthe
insolvent.” Now it appears to e that we must read this deed in
the light of those provisions, because it is apparent that, as the deed
is to be worked under the Insolvency Acts—as it has to be regis-
tered under them—it is intended by it to put the trustee in sucha
position that he will be endowed with the powers and burdened
with the obligations which a trustee has under those Acts. A
consideration of these matters throws a great deal of light upon
the portion of the deed on which most of the argument b
turned, that is to say, the discretion which the trustee hasin the
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+.otion of proofs of debt, or the rejection of creditors, and in H. C. oF A.
reiect way, if ab all, that discretion shall be controlled. In other 1905.

what WaY, x i : =
qords it is apparent on the tace. of the deed that it was popson
tended to clothe the trustee, not with an uncontrolled power to Boars

admi

f the Court under the provisions of the Insolvency Acts.

Before I refer to the words of the deed giving these powers, I
ik it may be useful to consider what would be the position of
ihe trustee if the words of the deed I have referred to were left
ot altogether.  That is, supposing the trustee were directed
simply to pay over the portion of the property left atter making
certain payments referred to, to all ereditors who should have
wssented to the deed. In carrying out that duty the trustee could
106 pay everybody who made a claim, he must make an investiga-
fion in every case, and it would be his duty, in order to ascertain
whether a claimant was a creditor, to make precisely the same
investigation as under this deed. I do not think it could be
wntended that, if the provision of the deed was simply that the
imstee was to distribute the property of the assignor amongst

ihe creditors according to the amounts due to them, this deed did

mhassign the property for the benefit of the creditors generally.
What ditference is there between such a deed and the one now
uder consideration as to the duty put upon the trustee ? The
vords of the deed are that the trustee’s duty is “to apply the
widue of the same moneys in or towards payment of the debts
wd sums of money owing by the debtor to the persons and
Juties whose names appear as his creditors respectively in the
whedule hereto and to all others (if any) of the creditors of the
btor who shall by reasonable efforts in that behalf satisfy the
tustees or trustee that he or they was or were entitled at the
date of these presents to be included as a creditor or ereditors
.reSpectively without any priority or preference whatsoever and
mvdue course of administration.” Now what proof is required ?
Wiat diseretion has the trustee under that clause ? I take it
that, as the provisions of Division ITI. of Part V. of the Insolvency

| 4t 1890 ave embodied, it would be a reasonable compliance

Vith this clause on the part of the creditor to make the same
Joof of debt before the trustee as is required to be made before

t or reject creditors, but with a power subject to the control Scuiess & Co.
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the Court of Insolvency. And what is the power of the trustes
in accepting or rejecting a proof of debt ? No absolute op arhj.
trary power, but a discretion to be exercised under the contyg
of the Court. That is a diseretion which certainly would giye
to every creditor precisely the same rights as he would haye
if the estate were being administered after sequestration i
ordinary way under the Act. Having therefore regard to the
provisions of the deed and of the Act, it appears to me impossibl
to say that the trustee is put in the position of being able )
arbitrarily reject any creditor. That being so, I think the dee
is one which on the face of it, and in accordance with its e
tion, is an assignment for the benefit of all the creditors of tle
insolvent.

I could hardly imagine that any doubt could be raised on the
matter, if it had not been for the decision of In »e Wiedeman(1)
I wish to add nothing to what the learned Chief Justice has said
in reference to that case, except this, that in considering In re
Wiedeman we must have regard to the condition of the lawat
the time it was decided. In 1879 a deed of assignment was not
administered under the Court as it is under the Act of 1897.
There was no doubt a remedy against the trustee, as against any
other trustee, in a Court of Equity. But the trustee was notan
officer of the Court,and there were not the same remedies against
him as under the Act of 1897. T think that alone is sufficient to
enable us to say that the decision in In re Wiedeman, having
regard to the provisions of the deed as set out in the report, and
having regard to the law at that time, was right ~But this deed,
which must be read in accordance with the law as it exists now,
puts the trustee in quite a different position, and therefore the
considerations in 77 re Wiedeman cannot be applied to this deed.
For these reasons I think the decision of the Full Court was right

Appeal dismissed with costs.

Solicitor for appellant, W. Broclket, Melbourne.

Solicitor for respondent, W. R. Rylah, Melbourne.
B. L

(1Yo V.LR. (I. P, &MY, 32



