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Amst—Ca. sa.—Judgment against defendant in action for defamation—Defendant 

ankrupt on petition of plaintiff—Election of remedy against goods of ,qnr 

dtbtor—Joinder of'other causes of action with one for defamation-—Consolidation ^___^ 

of Statutes—Bankruptcy Act [N.S. II".), (_Vo. 25 of 1898), sec. 10 (3)*—Defama- S Y D N E Y , 

tion Act {X.S.W.), {No. 22 of 1901), sec. 24+. /un.22,23, 

See. 24, sub-sec. (1) of the Defamation Act (N.S.W.) 1901, which provides 

(inter alia) that " no law now or hereafter in force for the relief of insolvent Griffith O.J., 

debtors . . . shall be construed to extend to affect or discharge from his O'Connor JJ 

liability any defendant indebted ;' for any damages in an action for publishing 

defamatory words, refers to Statute law only. The common law doctrine, that 

a judgment creditor m a y be concluded by his election as to the method of 

execution to which he will have recourse for the satisfaction of his judgment, 

is not affected by that section. 

The respondent, w h o had obtained a verdict against the appellant in an 

action for defamation and breach of contract and, had signed judgment for the 

*Sec. 10, sub-sec. (3) of the Bank- tSec. 24, sub-sec. (1) ofthe Defama-
nptcyAct (N.S.W.), No.2oof 1S98, is Hon Act (N.S.W.), No. 22 of 1901, is 
as follows:— as follows :— 
"(3) After a sequestration order has " (1) N o law now or hereafter in force 

wen made, except as directed by this for the relief of insolvent debtors, or for 
Act, no creditor to w h o m the debtor is the abolition of imprisonment for debt, 
(ndebted in respect of any debt provable shall be construed to extend to affect 
in bankruptcy shall have any remedy or discharge from his liability any de-
againat the property or person of the fendant indebted for any penalty, dam-
debtor in respect of the debt, or shall ages, or costs adjudged against him in 
commence or take any fresh step in any any proceeding, either civil or criminal, 
act,°nor other legal proceedings unless for the printing or publishing of any 
"h the leave of the Court and on such blasphemous, seditious, or defamatory 
wms as the Court may impose." words or libel." 
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amount of the damages ami costs, presented a petition in bankruptcy I 

sequestration of the appellant's estate, and, an order having been mad ( 

sequestration, proved as a creditor for the full amount of the judgment Sh 

then procured the arrest of the appellant on a writ of capias ad satisfmadtn 

for the amount of the damages recovered on the count for defamation 

Held, that the proceedings in bankruptcy were in the nature of an execution 

against the goods of the judgment debtor, and that the respondent hid 

thereby irrevocably determined her election as to the form of remedy 

for the satisfaction of the judgment debt, and was therefore debarred from 

afterwards, while the bankruptcy was still pending, having recourse to 

execution against tire body of the debtor. 

Exparte Wihon, 1 Atk., 152; and Miller v. Parnell, 6 Taunt.,370, followed. 

Xicholls v. Romifdd, 7 N.S.W. L.R., 322, distinguished. 

Per Griffith C.J.—Sec. 10, sub-sec. (3) of the Bankruptcy Act 189S, which 

provides that no creditor to w h o m a bankrupt is indebted in respect of adebt 

provable in bankruptcy shall have any remedy against the property or person 

of the bankrupt in respect of the debt unless with the leave of the Bankruptcy 

Court, is not necessarily inconsistent with see. 14 of 11 Vict. No. 13, but may 

be read as not extending to tire case of a defendant indebted for damages ia 

an action for defamation, and therefore is not necessarily repealed by the 

re-enactment of the latter section in sec. 24 of the Defamation Act 1901. 

Qiuxre, whether sec. 44 (3) of the Bankruptcy Act, which deals specifically 

with the case of bankruptcy of defendants in actions for defamation, is Dot 

necessarily a limitation or qualification of the general provisions of sec. H of 

11 Vict. No. 13, and therefore impliedly repealed by sec. 24 of the Defam-

tion Act 1901. 

Per O'Connor J.—After the release of the bankrupt defendant's estate, if 

the judgment debt in respect of the damages for defamation has not been 

wholly satisfied, the liability of the defendant for the balance continnes 

by virtue of sec. 24 of the Defamation Act 1901, and the judgment creditor 

has the same choice of methods of execution as before the bankruptcy. 

Decision of the Full Court of N e w South Wales (1903) 5 S.K. (N.S.W.), 

287; 22 N.S.W. W . N . , 90, reversed, and decision of A. H.Simpml" 

N.S.W. W . N . , 52, restored, but on a different ground. 

APPEAL from a decision of the Supreme Court of New South 

Wales : Martin v. Ferris, (1905) 5 S.R. (N.S.W.), 287; 22 N.S.W. 

W.N., 90. 

The respondent in September, 1904, brought an action against 

the appellant for slander and wrongful dismissal, and obtained a 

verdict on both counts, „500 on the first, and _30 on the second. 

The costs were taxed and judgment signed by the respondent for 

the amount of verdict and costs. In November of the same year 
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the respondent issued a bankruptcy notice calling on the appellant 

. t)ie amount of the judgment. The notice was not com-

lied with, and the respondent thereupon filed a petition in 

bankruptcy against the appellant, alleging as the act of bankruptcy 

on-eompliance with the notice referred to. A sequestration 

«ler was made against tin' appellant, and the respondent proved 

.,. a creditor in the bankruptcy for the full amount of the judg­

ment with interest. In April. 11)0.5, the respondent sued out a 

writ of capias ad satisfaciendum in respect of the judgment on 

the slander count for £500. and the appellant was arrested under 

the writ. 
On April 10th, 1905, the appellant took out a summons to set 

aside the writ of capias on the grounds :—That the leave of the 

Judge in Bankruptcy had not been obtained before the issuing of 

the writ as required by sec. 10, sub-sec. (3) of the Bankruptct/ 

ict (N.S.W.) (No. 25 of 1898); and that, by taking the proceed­

ings to have the estate of the appellant sequestrated in bankruptcy, 

and by proving in the estate for her judgment debt, the respondent 

had elected to rank with the other creditors and to satisfy her 

judgment debt in that manner, and could not lawfully thereafter 

sue out a writ of caj,i,,s ad satisfaciendum nor arrest the appel­

lant under such writ. The summons was dealt with by A. H. 

on J., sitting in Chambers, w h o held that tli.' writ bad been 

irregularly issued, inasmuch as the leave of the Judge in Bank­

ruptcy had not been obtained, and ordered that it be set aside 

and the appellant discharged from custody : Martin v. F, irris (1). 

From this decision the respondent appealed to the Full Court 

to have the order of A. H. Simpson J., set aside, on the ground 

that His Honor'was in error in holding that the leave of the 

Judge in Bankruptcy was necessary, and in setting aside the writ 

on that ground. The Full Court granted the application and set 

aside the order appealed from. They were of opinion that sec. 

24 of the defamation Act (N.S.W.), (No. 22 of 1901), was incon­

sistent with the provisions of sec. 10 of the Bankruptcy Act 1898, 

and operated as a repeal of them to the extent of the inconsist­

ent and that therefore the proceedings in bankruptcy did not 

debar the respondent from exercising her remedy against the 

01 (1905) .1 S.R. (N.S.W.), 2S7 ; 22 N.S.W. W.X.. 52. 
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person of the judgment debtor: Martin v. Ferris t\) 

From this decision the present appeal was brought 

Armstrong, for the appellant. Sec. 24 of the Defamation U 

1901, should not be construed as a total repeal of sec. 10 (Srofth 

Bankruptcy Act, 1898, if any other construction is possible ( 

it is a repeal it is only by implication, and therefore the Court 

should endeavour, if possible, to read the two Acts in such a wr­

as to give effect to both. The Bankruptcy Acts were passed in 

1887, 1896 and 1898, after the date of the original Defama 

Act (11 Vict., No. 13), and were intended, inter alia, to make 

special provision for the case of all defendants indebted for 

damages, w h o became bankrupt. The words " nowr or hereafter 

in force," in the Act 11 Vict., No. 13, s. 14, could not affect the 

validity of special provisions in the later Bankruptcy Acts. The 

Bankruptcy Acts left the Defamation Act in force, subject to 

limitations. Sec. 44 (3) of the Act of 1898, dealing specifically 

with the case of defendants indebted for damages in actions oi 

libel and slander, shows that it was the intention of the legisla­

ture that that Act should be read as a qualification or limitation oi 

the Act 11 Vict., No. 13. The two Acts then could be read together 

without inconsistency, one being a proviso to the other. The fact 

of the Defamation Act being consolidated after the Bankruptcy 

Acts should not afford a presumption that the legislature intended 

to alter the law. The words " shall be construed to extend to 

affect or discharge from his liability " are capable of a construc­

tion consistent with sec. 10 (3) of the Bankruptcy Ad. The 

latter section does not purport to discharge from liability. It 

merely places the bankrupt defendant under the control of the 

Judge in Bankruptcy. Sec. 24 of the Defamation Act 1901 can­

not be intended to take such a defendant altogether out of the 

operation of the Bankruptcy Acts, which would be the conse­

quence of a literal construction of the word " affect." As a limited 

construction must be adopted, that construction is the proper one 

which leaves the section of the Bankruptcy Act 1898 some force; 

though a different conclusion might possibly have been arrived a. 

if the Defamation Act 1901 had been a new enactment, and not a 

(1) (1905) » S.R. (N.S.W.), 287; 22 N.S.W. W.N., 90. 
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m-e re-enactment of older provisions, made presumably with the H. C. OF A. 

indention of leaving unaltered the law as it stood at the date of 1905-

nsolidation. Such a construction is to be found by reading ^ ^ s 

the Defamation Act 1901, sec. 24, as a provision that, notwith- '• 

standing bankruptcy, the liability of the defendant remains -' 

unaffected, but during the bankruptcy, the terms of tli.- Bank­

ruptcy Act 1898 are to apply, and the judgment creditor must 

do nothing in execution of his judgment except under the 

direction and with the leave of the Judge in Bankruptcy. 

The Court may take cognizance of the fact that the Defamation 

_rf 1901 is a consolidation, and therefore not to be presumed to 

alter the law. especially in its general provisions: Williams v. 

d(l). 

Apart from the question of repeal, the words law for the 

relief of insolvent debtors " do not include a law which enables 

a petitioning creditor to m a k e his debtor bankrupt. 

The action in the present case was not within the meaning of 

the words a "proceeding, either civil or criminal . . . for the 

publishing . . . of . . . defamatory words or libel." The 

declaration contained a count for breach of contract in addition 

to that for slander. Though the verdict distinguished between 

the counts, one judgment was signed for the whole amount, and 

the respondent proved for the judgment and costs in the bank­

ruptcy The arrest was for the £500 damages for slander only. 

'nt the foundation was wanting, that they should have been 

recovered in an action for slander or libel. A person exercising 

a common law remedy against the person must strictly follow 

thecourse appropriate to the remedy when the right was given 

»ad it has always been held that in such cases the writ must 

«gree with the judgment: Chitty's Archbold, 12th ed., p. 600; 

mith v. Knapp (2); Amer. Encyc. of Prac. and Pldg., vol. 
vni„ p. H4.3. 

[Pickbwrn, for the respondent.—This point was not taken in 

the grounds of appeal.] 

I ask leave to take the ground now. It was not argued before 

the Full Court because that Court had decided in Aicholls v. 

"HT-R.,2. ;.2) 30 N.Y.R., 581. 
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H. c. OF A. Brosenfeld < 1 i that the objection that the writ did w 
1 'ti'i n o t flffi'66 ii-jj.1 

190& the judgment was not a valid one. W h e r e there are two c 

F___s the judgment is one and indivisible. They cannot be separated 
for the purpose of arresting upon one. 

The right to arrest is based upon c o m m o n law, the Court 

having allowed a writ of ca. sa. in every case in which'the creditor 
would have been entitled to a ca. r,. 

Assuming this to have been an action for defamatory word, 

within the meaning of sec. 24 of the Defamation Act 1901 

the respondent had two methods of execution open to her o_ 

against the person of the debtor, the other against his goods. It 

has always been held in England that the two remedies cannot b 

pursued concurrently. If the creditor elects to proceed against the 

goods, she m a y , by withdrawing the execution, have recourse to 

execution against the person, but, if she elects to proceed in bank-

ruptcy, and the del.tor is m a d e a bankrupt, she has determined her 

election irrevocably, because the status of the debtor- is changed 

by the bankruptcy, and the interests of other creditors are affected 

The remedies are inconsistent, and the creditor must make an 

election between them: Ex parte Wilson (2); Ex parte War. (3); 

Ex parte Lewes (4); Cohen v. Cunningham (5); Wakon v. 

Humphery (6); and cases cited in Chitty's Archbold, 12th A. 

vol. I., p. 708; and Chilly's Equity Lndex, 2nd ed. under Bank­

ruptcy—Proof: Ex parte Color (7); Ex parte Warier (8) 

So long as the creditor has one execution in force against the 

debtor's property, he cannot have another against the person. 

[ G R I F F I T H C.J. referred to Miller v. Parnell (9); D 

Warne (10); and Andrews v. Saunderson (11).] 

Miller v. Parnell (9) w a s approved in In re A Debtor; 

Ex parte Smith (12). In several cases the Supreme Court of New 

South Wales has expressed its opinion that the rule as to election 

does not apply here, on the ground that in England the decisions 

depend upon English Statutes. In that the Supreme Court has 

322. (S) 3 Bro. C.C, 191. 
H) 6 Taunt., 370. , 
(10) 10 Bine., 341; 2 Dowl. £•»•.?« 
(II) 26 L.J., Ex., SOS; 1 H. * «•. 

72,".. 728. 
(12) (1902) 2K.B., 260. 

(ir r x.s.w. L.R. a 
(2) 1 Atk. 
(3) 1 Atk. 
(4) 1 Atk. 
(5) 8T.R. 
(6) 24 L J 
(7) 3 Bro. 

, 152. 
153. 
154. 
, 128. 
. Ex. 
C.C, 

, 190. 
216. 
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been in error. 49 Geo. III., c. 121, s. 13, was the earliest of those H. C. OF A. 

-1 ieh provided that a creditor must be bound by his election; 1 9 0°' 

d it merely declared the law which had been in existence for F E R K I S 

„„ vpm-s before. The rule as to election is one of common ,, "• 
many yetua "«"'" MARTIH. 
I a rod is of very early date ; there were m a n y cases decided 
before the date of any Act dealing with election, all supporting 
the rule. They were not cited to the Supreme Court. In 
ExvarteGee (1); Webb v. Humphrey (2); and Webb v. Wilton 

(3) the question of election was not expressly raised, but the 

Cunts decisions must have proceeded upon the assumption that 

the rule was not in force. In In re G. R. Dibbs (4), the question 

was raised, and the Court decided against the contention that by 

takm"1 the body of the debtor under ca. sa. the creditor had deter­

mined his election. The same point arose in Nicholls v. Rosenfeld 

(5), and the Court again decided that the rule as to election did 

not apply. But the judgment creditor in that case was not the 

petitioning creditor in the bankruptcy ; he merely proved his debt 

against the estate. The case m a y be distinguishable on that 

wound. There is nothing in the Defamation Act 1901 to do 

away with the general rules of common law as to election of 

remedy, and, therefore, that case should, if necessary, be over­

ruled. 

The Defamation Act (11 Vict. No. 10) gave no new remedy to 

the creditor, it merely suspended the effect of the relieving laws 

in certain cases. 

[GRIFFITH C.J. referred to Cobbold v. Chilver (6).] 

[He referred also to Wilson v. Mcintosh (7).] 

Pickburn for the respondent. The point as to the form of the 

judgment, and the discrepancy between the writ and the judg­

ment was not raised before the Courts below. The appellant has 

by his action practically abandoned the point, and should not be 

allowed to raise it in a Court of Appeal. 

[GRIFFITH C.J.—The appellant is not limited to the grounds 

d) 6 S.C.R. (N.S. \V.), 355. (5) 7 N.S.W. L.R.. 322. 
1;) 6S.C.R. (N.S.W.), 361. (6) 4 Man. & 6., 62. 
j'l 6.S.C.R. (N.S.W.), 374. (7) (1894) A.C, 129. 
H12N.S.W. L.R., 10. 
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, C OF A. 

1905. 

FERRIS 
r. 

MARTIN. 

pre-
argued in the Full Court, as long as the respondent is no 

judiced.] 
The respondent is prejudiced because this is a mere irreeularit 

If the writ had been set aside on this ground the Jud^e would 

have imposed terms upon the appellant. 

[ G R I F F I T H C. J.—This is not a mere irregularity, but a defect in 

substance. If the point is a good one, the ca. sa, could not have 

been issued in any circumstances. The point appears on the face 

of the proceedings. (He referred to Macleodv. Attorney-General 

for New South Wales {1).)] 

If there is a defect in the judgment roll an amendment should 

be allowed. 

By the Common Laxo Procedure Act 1899, see. 49, a plaintiff 

may join several counts and have judgment on them all. The 

writ is not issued for the whole judgment commingled, but only 

for the £500. which is one independent judgment. There is power 

to do this under sec. 131 of the Common Law Procedure Act. The 

appellant is not in any w a y prejudiced, if the respondent is willing 

to abandon her judgment on the other count and the costs. The 

respondent followed the case of Nicholls v. Rosenfeld (2), which 

covered this very point, and, if that case is now over-ruled, no 

costs should be allowed the appellant, or, if costs are allowed, the 

respondent should be allowed to set them off against her verdict 

[ G R I F F I T H C.J.—If the Supreme Court of N e w South Wales 

holds that it is the practice of the Court to issue execution in 

that way w e cannot say that they are wrong.] 

As to the effect of the Defamation Act upon the Banltruftq 

Art-: the Supreme Court held in 1886 that, as the law then stood, a 

defendant indebted for damages in an action for defamation was 

still liable to imprisonment. The legislature having afterwards 

re-enaeted in identical terms the earlier Statutes, it must be taken 

that the Supreme Court rightly interpreted them, and that the 

intention of the legislature was that the law should remain as 

interpreted: Saunders v. Borthistle (3); Nolan v. Clifford (4). 

The old Insolvency Act 5 Vict. No. 17, by sees. 30 and 32, in effect 

provided that if a man, w h o was in gaol under a writ of capwa 

ID 11891) A.C, 455. 
(2) 7 N.S.W. L.R.,322. 

(3) 1 C.L.R., 379, at p. 
(4) 1 CLR., 429. 
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in respect of a tort to which the laws for the abolition of imprison- H. C. or A. 
ment for debt did not apply, sequestrated his estate, he was entitled 1905-

t0 his discharge from custody. If he so escaped, no further F ^ 7 I S 

proceedings could be taken under the writ. Then the Defama- »• 
tion Act (11 Vict. No. 13) by sec. 14, altered the law by providing, — 
inter alia, that defendants indebted for damages in an action for 
defamation should not have the benefit of the Insolvency Act 
amongst others. It was so decided by the Supreme Court in the 
cases cited. Sec. 4 of 37 Vict. No. 11 allowed such defendants to 
have the benefit of the Insolvency laws after twelve months in 
custody. The Bankruptcy Acts, finally consolidated in 1898, 
possibly restored the law to the condition in which it was before 
the Defamation Act (11 Vict. No. 13), though that has been 
doubted: (per Manning J. in Re Goode (\),) and later still, in 
1901, the Defamation Act 1901 repeated the process and restored 
to force the law as it existed immediately after the 11 Vict. 
No, 13. This is the clearest indication of the intention of 
the legislature. Sec. 24 of the Defamextion Act 1901 must be 
taken to have impliedly repealed sees. 10 (3) and 44 (3) of 
the Bankruptcy Act 1898. The words are plain. The words 
,:now or hereafter in force" must mean in or after 1901. 
They cannot be dated back to 1848 as was contended below. 
The use of the word " hereafter " m a y possibly be beyond the 
power of the enacting body, and m a y only have effect as pre­
venting any subsequent repeal by implication, but that does not 
weaken the meaning of "now." Sec. 10 (3) is a law for the 
relief of insolvent debtors, tending to interfere with the common 

law right of execution against the debtor's bodj-. Sec. 24 says 
that such a law " shall not be construed to extend to affect or 
discharge from " liability. The only possible construction of that 
*an implied repeal of sec. 10 (3) of the Bankruptcy Act, if the 
ktter section is capable of being applied to the case of a defendant 
"> an action for defamation. If the legislature had intended that 
"ie Defamation Act should not operate as a repeal of the Bank-
™ J % Act, so far as the two were in conflict, it could have been 
>*>provided, as in the consolidated Matrimonial Causes Act 1899, 
«'1"ch Act, by sec. 88, sub-sec. (3), provides that the Act should not 

(1) 1 B.C. (N.S.W.), 9. 

37 
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H. C OF A. be taken to repeal or affect the operation of the BanlvruMm y 
]m- 1898, and should be construed as if passed immediately before it 

FEBMS T n e doctrine of election has no application. It is part of the 

'• • " law for the relief of insolvent debtors," within the meaning of 

sec. 24 of the Defamation Act. " L a w " includes the common 

law. 

[ O ' C O N N O R J.—Supposing it is part of the general law, which 

may- have a particular application to the relief of bankrupts,surely 

that would not bring it within sec. 24. 

GRIFFITH C.J.—It is not a law for their relief, though it operati -

for their benefit. "Law" in this Statute must surely mean Statute 

law.] 

The section is equally applicable to common law. NichoUi v. 

Rosenfeld (1) was right on this point. The fact that the judg­

ment creditor was herself the petitioning creditor does not alter 

the position. 

[GRIFFITH C.J. referred to Cassidy v. Steuart (2)]. 

Armstronfj, in reply, referred to Re Martin ; Ex parte Tk 

loners of Taxation (3); Clarke v. Clarke th: ft 

Goode (5). 
Cur. adv. wti. 

June 27. GRIFFITH C.J. This is an appeal from an order of the Supreme 

Court of N e w South Wales, discharging an order made by -1. h. 

Simpson J., by which he directed that a writ of capias oi 

satisfaciendum, sued out by the respondent against the appellant. 

should be set aside, and the appellant discharged from custody. 

The writ of ca. sa. was issued in an action in which the respond­

ent had recovered against the appellant a verdict of £500 damages 

for slander and £30 for breach of contract. The application to set 

aside the writ was made on several grounds, of which I propose 

to notice two only. The first was that the writ was issued 

and the appellant arrested without the leave of the Supreme 

( ourt in its Bankruptcy jurisdiction, and the second that thi 

respondent had procured the sequestration of the appellant's esta 

in bankruptcy upon her judgment debt. 

1)7N.S.W._.B.,322. (4) 7.B.C. (HJJ.W.J,«I » » » 
(2) 2 Man. & G., «7. W.N., 188. 
(3) (1905) 5 S.R. (N.S.W.), 181. (5) 1 B.( . (N.fc.W.), J-
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is I understand it, the learned Judge of first instance set aside 

the writ on the first ground. The Full Court was of opinion that 

that ground was not tenable, having regard to the Statute law as 

it now exists and that the objection with respect to the Bank-

,1,/ was invalid. I will deal briefly with the question as 

to the failure to obtain the leave of the Bankruptcy Court before 

issuing the writ of capias. That turns upon Statute law. B y 

the Act 11 Vict., No. 13, usually called the Defamation Act, it was 

provided in sec. 14 that from and after the passing of that Act, 

nii law which is n o w or m a y hereafter be in force" in N e w 

South Wales for the relief of insolvent debtors " or for the abolition 

of imprisonment for debt shall extend or be construed to extend 

to affect or discharge from his liability any person w h o shall be 

indebted for any penalty damages or costs adjudged against him 

m any proceeding either civil or criminal for the printing 

or publishing of any . . . defamatory words." Those are 

the material words of the section. It applied to future as well as 

to existing law. I think that the word " law" in this section must 

he read to mean Statute law. It in effect amounted to a limited 

Interpretation Act, to affect all existing as well as future legislat Inn 

Th" existing Statute to which it was intended to apply was the 

Insolvency Act (5 Vict. No. 17), but in its terms it was applicable 

wall Statutes "now or hereafter to be in force." Like all Inter-
1|,,;" Acts, however, it mast be read subject to the proviso 

unless the context otherwise requires." Reading it in that way. 

no real difficulty can arise, at any rate as to sec. 10 (3) of the 

uptey Act 1898, upon which the objection with which I 

•'«' aow dealing was founded. That section provides as follows : 

-[His Honor read the section and continued.] Reading these 

ctions together the effect will be that sec. 10 of the 

fankruptcy Act must be read as not extending to the case of 

'defendant indebted for damages in an action for publishing 

-ry words. Thus read, there is no inconsistency between 
e two Acts. It seems to have been assumed that the Bankruptcy 

J M V « in effect a repeal of sec. 14 of the Defamation Ad 

"Ct. Xo. 13), but for the reasons I have given I do not think 
1 necessary to come to that conclusion. Later, in 1901. the 

H. C OF A. 

1905. 

FERRIS 

v. 

MARTIN. 

Griffith c.J. 
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FERRI> 
V. 

MARTIN. 

Griffith C.J 

C O P A. Defamation Act (11 Vict. No. 13) was repealed and r* »„_. • 
1901 , •• . L - J - - . . l - lc"euacted, 

the provisions contained in sec. 14 being re-enacted in se <u » 
tlte Defamation Act 1901, in that respect leaving the law -• • 
was before. A greater difficulty would arise under sec. 44 i.]h 
the Bankruptcy Act 1898. which expressly deals with the case of 

debtors of this kind, and if a question arose under that section it 

might be contended with great force that the legislature, havinu 

applied its mind to that particular subject, must be taken to have 

excluded the application of the general provision contained in 

sec. 14 of the then existing Defamation Act. Whether under 

those circumstances, the Defamation Act being re-enacted at a 

date later than that of the Bankruptcy Act 1898, it would beheld 

that the consolidation had or had not effected a chancre in tbe 

law, is a matter which does not arise in this application. It is 

therefore not necessary to consider it. But there is a serious 

difficulty, and it would be mu c h more satisfactory if the legisla­

ture would solve it. For these reasons I do not feel at all pressed 

by the contention that the respondent should have obtained tbe 

leave of the Bankruptcy Court before suing out the writ of 

capias. 

I pas.s n o w to the other objection, that the plaintiff un­

entitled to issue a writ of ca. sa. because she had ahead)' made 

the appellant bankrupt. N o w , the respondent is standing u p 

her c o m m o n law rights. She claims that the Statute law of ̂en-

South Wales does not affect the case at all. I assume that there 

is no other Statute law than that quoted to us which affects it 

That is a matter which m a y some day be argued. For the 

purposes of this case I assume that the supposed commou law 

right to issue a writ of capias is part of the laŵ  of New South 

Wales, except so far as it has been taken away by the Acts tor 

the abolition of imprisonment for debt, which do not extend 

to cases of defamation. But if the respondent relies upon 

her c o m m o n law right she must take that right Vr ith all U» 

c o m m o n law incidents that attach to it. N o w those incidents 

are well known. They are nowhere more clearly stated t 

in the case of Miller v. Parnell (1) decided in 1815 by B» 

Court of C o m m o n Pleas. In that case the defendant ha 

(I) G Taunt., 370. 
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leen taken in execution under a writ of capias, and an applica­

tion „,is made for his discharge on the ground that the plaintiff 

had previously sued out a writ of fieri facias which had not yet 

beer, returned. The contention was that it was a well-known 

rule that a plaintiff had the option of execution against the 

nerson or against the property of the debtor, but could not have 

both. If lle took the first, execution against the debtor's person, 

the debtor was discharged as far as his goods were concerned, 

with certain exceptions to which it is not necessary to refer. 

If he took out execution against the goods of the debtor, he 

was not debarred from afterwards levying execution against 

the person, but he must first have completely got rid of the 

execution against the goods. I will read the statement of the 

decision in that case, because it very clearly states the principle 

and the reason for it (1). " N o doubt, a plaintiff having sued out 

a writ oi fieri facias, may, if he pleases, omit to execute the fieri 

facias,and take out a writ of capias ad satisfaciendum, and 

execute that before the fieri facias is returned or returnable. But 

there is also no doubt that if the plaintiff does execute his fieri 

facias, he cannot have a writ of capias ad satisfaciendum till the 

SOT facias is completely executed and returned. This is a middle 

case. So far as the defendant is concerned, the goods, to the 

extent of their value, have been levied; and the question is, 

whether the plaintiff, after taking them, m a y change his mind, 

and sue out a writ of capias ad satisfaciendum without returning 

his funnel' writ. If this might be, it would confer a power that 

night be much abused. If the fieri facias be returned, there is 

something to bind the plaintiff, and to limit for how much he 

shall have the body, by showing h o w mu c h he has already7 gotten. 

If a plaintiff might take goods under a fieri facias, and hold them 

a month, or the greater part of the long vacation, and then change 

bis mind, and say,' I will not sell, but will take the body of the 

defendant under a capias ad satisfaciendum,' it might be the 

engine of very great oppression. The plaintiff may, by tlte 

practice of the Court, sue out both these processes together, if he 

™1, and may use either the one or the other, as he sees advisable, 

M by using the fieri facias first, he makes his election, and after 

(1) 6 Taunt., 370, at p. 371. 
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having so elected, he cannot use the other process till afte 

return of the first. W e therefore think, that this writ of * 

ad satisfaci, ndu m. being sued out after the fieri facias had iZri 

and after the sheriff had taken the goods under'it and b f 

return, cannot be supported." T h e writ was therefore set 2 * 

That w a s no n e w doctrine. It merely stated the recogni^ 

rule governing the plaintiff's right to levy execution against ,1, 

body of his debtor. T h e authority of that case was distindj 

affirmed by the Court of Appeal in In re A Debtor; 1. 

Sm tilt (1). That, then, is the law to which the respondent has 

sought recourse. N o w that decision applies in terms only to a 

writ of fit ri facias, but long before that, the effect of taking the 

goods by a petition in bankruptcy by a judgment creditor W 

come u p for consideration before Lord Hardwicke L.C. The first 

case reported on the point w a s in 1743: Ex parte Wikcm{i\ 

In that case the j u d g m e n t creditor had first of all presented a 

petition, procured a commission, as it was then called, in bank­

ruptcy, against the debtor, and then he took his body in execution. 

T h e Lord Chancellor said (2): "This Court will not suffer a 

petitioning creditor to arrest a bankrupt, and for this reason, 

because that a commission of bankruptcy is considered both as an 

action and an execution in the first instance; and after the 

petitioning creditor has laid hold of all the bankrupt's effects 

it would be a great absurdity for the same person to be permitted 

to arrest h i m likewise." T h a t is simply applying the principle 

clearly stated in Miller v. Parnell (3). Another ease was decided 

in the s a m e year b y the s a m e Lord Chancellor: Ex partt 

Ward (4). There the bankrupt w a s in custody at the suit of the 

petitioning creditor and the assignees of the estate. The objec­

tion w a s that they could not take h i m after determining their 

election by coming under the commission. The assignees insisted 

that they were not so b o u n d because they had not proved any 

debt under the commission. T h e Lord Chancellor said (4): "The 

petition must be allowed as against the petitioning creditor, for 

he has determined his election b y taking out the commission, 

• • • . but," he continued " there is no foundation to grant 

(1) (1902| 2 K.B., 260. (3) fl Taunt., 370. 
(2) 1 Atk., 152. (4) 1 Atk., 133. 
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what the petition prays with regard to the assignees; for not­

withstanding they are creditors of the bankrupt, yet as they 

refused to prove their debts under the commission, the barely 

beinrr assignees . . • will not determine their election ; for 

they can only be considered as creditors at large, since they have 

not proved any debt." Then three years later, in the case of Ex 

parte Lewes (1), the same Lord Chancellor said: " A petitioning 

creditor cannot keep the bankrupt in gaol, because lie has no 

election as a common creditor has; for if he was to elect to pro­

ceed at law, the commission must of course be superseded, which 

would affect those creditors w h o have proved under the commis­

sion.'' That is to say, treating a petition in bankruptcy as in 

the nature of an execution at c o m m o n law, the creditor could 

elect to abandon the execution against the goods and have 

his execution against the body, but he could not do so in the 

case of bankruptcy, because other persons were interested, 

and therefore he was held to have irrevocably determined his 

election. These principles are illustrated in authorities extend­

ing over one hundred and fifty years, and from them it follows 

that a petitioning creditor, having irrevocably elected to have 

recourse to the goods of the debtor, cannot afterwards take the 

debtor's body in execution. The case in the N e w South Wales 

Court which was relied upon by the respondent, Nicholls v. Rosen-

feld (2), is not in any w a y inconsistent with this decision. In 

that case the plaintiff, the judgment creditor, was not the petition­

ing creditor, but had proved in the estate. It is not necessary to 

say whether that would or would not be sufficient to show that 

he had determined his election. That is not this case. In this 

case the respondent, by obtaining the order of sequestration has 

irrevocably elected to have recourse to the debtor's goods, and she 

eannot now, according to the practice of the c o m m o n law to wdiich 

she has resorted, claim to have recourse also to execution against 

his body. 

For these reasons I think the order of Simpson J. was right, 

though not on the same grounds, and that the order of the Full 

Court discharging it should be set aside, and that of Simpson J. 
restored. 

"' ' Atk-. 154. (2) 7 N.S.W. L.R., 322. 
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Barton J. 

B A R T O N J. I concur in the opinion that the order of Si 

J. should be restored, and on the ground upon which n 

Justice has put it. namely, that the doctrine of election applies 

this case. After the exhaustive w a y in which His Honour has 

gone into the matter, there is no necessity for me to sav in 

than this, that the case of MiUer v. Pa null {\} ] l a s \Km m 

nized as good law to the present day, and is to my mind a con-

elusive authority for the position taken up by the appellant. 

It has been argued that sec. 24 of the Defamation Act affects 

the case, on the ground that the doctrine of election comes within 

the meaning of the words " law n o w or hereafter in force for the 

relief of insolvent debtors." I cannot accede to that argument 

It does not appear to m e that the doctrine of election can be classed 

as a law for the relief of insolvent debtors, because it is a part J 

the c o m m o n law of England dependent upon principles applicable 

to the whole range of the c o m m o n law, and not simply to the case 

of insolvent debtors, and therefore it does not seem to me to be a 

matter intended to be dealt with by sec. 24 of the Defamation 

Act. Holding that opinion, and that being, so far as I can see 

the main argument advanced by the respondent on this point, I 

agree with His Honor the Chief Justice that that doctrine applies 

to this ease : and that therefore there is no necessity for us to 

consider the question as to the form of the writ, or whether the 

leave of the Bankruptcy Court should have been obtained before 

issuing it. But it is as well to mention the difficulty as to the 

consolidation of the Acts, which has arisen from the fact that the 

Bankruptcy Acts were consolidated before the Defamation Acta 

I cannot help saying that it would be much more satisfactory to 

the Courts and the public if this matter were cleared up by some 

legislation declaratory or otherwise, so that in any future proceed­

ings a conclusion, which a large part of the community might 

think undesirable, might be avoided. It is quite possible,— 

I cannot say more than that—that owing to the transposition 

of these two branches of the Statute law which have been 

consolidated, the Court m a y come to some conclusion, winch. 

though clearly founded upon legal principles, may net be at a 

acceptable to laymen, because there are cases in whicli the mten-

(1)6 Taunt., 370. 
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• 0f the legislature has to be decided according to principles
 H- C OF A. 

hich bind the Courts in the interpretation of Statute law, 1903' 

fijj]e they may be aware that it is very improbable that the FBM W B 

Intentions to be deduced from the words used were those which Mv'RTIN 
ihe legislature entertained w h e n it adopted the course it did. I 

_row out these observations because it is well that attention should 

be called to this state of the law, in order that there m a y be 

an opportunity of preventing the rights of parties becoming 

the sport of legal principle in opposition to the real intention of 

those who framed the law. 

I do not o-o into the question of the form of the judgment or 

of the necessity for obtaining the leave of the Bankruptcy Court. 

because, in m y opinion, the doctrine of election solves the whole 

case. I a<ree that the appeal should be allowed, and the order 

olSimpson J. restored. 

O'CONNOR J. In the view I take of this case it is only necessary 

to consider one of the grounds urged by Mr. Armstrong on 

behalf of the appellant, namely, that the respondent, having made 

use of her judgment to petition for an order for sequestration in 

bankruptcy against the appellant, having proved in his estate 

and been classed as a creditor, cannot, while the bankruptcy is 

pending, exercise this remedy of capias ad satisfaciendum. The 

defamation Act gives no new remedy. It simply preserves the 

remedies which existed at the time of the passing of the Act 

10 Vict. No. 7, which, speaking generally, abolished imprisonment 

for debt. The plaintiff's remedies in an action for slander are the 

same as they were nearly fifty years ago, and the law regulating 

them is to be found in the old books dealing with the exercise of 

rights and remedies against property and person commonly exer­

cised in such cases. N o w the rule of law as to election is a very old 

one and arises out of the very nature of the remedies themselves. 

In Bacon's Abridgement, 7th ed., vol. III., p. 393, it is put iii this 

way: " When the plaintiff has judgment, he has it in his election to 

sue out what kind of execution he pleases; but he cannot regularly 

take out two different executions on the same judgment nor 

a second of the same nature, unless upon failure of satis­

faction on the first." Then in a note reference is made to 
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continues : " Therefore, if the plaintiff, upon a judgment or rec 

FKKKIS nizance at c o m m o n law, sues out an elegit, he can have no i•.„."!, 

ad satisfaciendum afterwards to take the body, because he Wk 

determined his choice by that writ to the goods and chattels ,„,', 

a moiety of the land, which being entered upon the record, he i, 

thereby estopped; and though he takes but an acre of land in 

execution, yet it is held a satisfaction of the debt, he it never so 

great, because in time it m a y come out of it." In regard therefore 

to the remed3- of elegit or taking the land, it has always been tbe 

law that where a plaintiff elects to use that remedy, he cannot be 

allowed to exercise the other remedy against the person. The 

same principle of election has also obtained with repaid to the 

use of the other remedy oi fieri facias. In the case of Miller v, 

ParneU (1) to which m y learned brother the Chief Justice has 

referred, it was pointed out that the remedy of taking the debtor's 

goods in execution must be finally dealt with before the remedy 

on the writ to take the body can be exercised. From the very 

nature of the writ of capias ad satisfaciendum it is apparent 

that the Courts in order to guard against abuse of process must 

exercise some control over those w h o seek to use it in satisfaction 

of a judgment. The writ is thus described in another passage 

iu Bacon's Abridgement, 7th ed., vol. HI., p. 395, note (a): "The 

Statute of James . . . treats this however only as a doubt;" 

(referring to a decision that if a person taken on a capias ad 

satisfaciendum died in execution, a plaintiff had no Eurthet 

remedy) " for the body is merely a pledge for the debt; it is taken 

not in satisfaction, but ad satisfaciendum. The debtor is pre­

sumed solvent, and is therefore coerced oE his liberty until he 

makes payment. His imprisonment is not a punishment,butmerelj 

a means of getting at that property which he is supposed to possess, 

and fraudulently withhold. If he dies in prison without having 

surrendered his property, it is perfectly content wdth this procee 

ing that a n e w writ should issue attaching immediately upon the 

property. The judgment of the Court, that he shall pay, is * 

unexecuted." 

(1) 6 Taunt., 370. 



3 C.L.R.; OF AUSTRALIA. 543 

MARTIN. 

O'Connor J. 

Now it has always been the law that when a creditor takes the H. C OF A, 

body of the debtor that is deemed a satisfaction of the debt, and 190°-

for this reason, that if he voluntarily releases hinr he shall have FERRIS 

no further remedy. Of course if he is released by operation of 

law the plaintiff still has a remedy. That was the case in In re 

G B. Dibbs (I), in which it was held that, notwithstanding that 

the body of the debtor had been taken and held for the period 

prescribed by Statute, there was no satisfaction of the debt, 

because the release was by operation of law, and not by the act 

of the parties. The doctrine of election has been similarly applied 

in the case wdiere the creditor has taken goods in execution. His 

Honor the Chief Justice has referred to Miller v. Parnell (2), and 

the cases wdiich follow it. They all proceed upon the principle that, 

where the remedy of execution against the goods has been exer­

cised, until the writ has been completely returned there cannot be 

any remedy exercised against tbe person of the debtor. A plaintiff 

cannot have two remedies going on at the same time. The same 

principle was applied in Cohen v. Cunningham (3), on the ground 

that the remedy by enforcement of bankruptcy is really in the 

nature of an execution against the debtor's goods. That is the 

principle upon which the cases, in 1 Atkyns referred to by the 

Chief Justice, proceeded. In his judgment in the case Ex parte 

Wilson (4), Lord Hardivicke L.C., says, " This Court will not 

suffer a petitioning creditor to arrest a bankrupt, and for this 

reason, because that a commission of bankruptcy is considered 

both as an action and an execution in the first instance." 

It would seem therefore to be a well established principle that 

where a judgment creditor has pursued his reined}7 against 

property, whether by fieri facias directly levying upon the goods, 

or by way of a proceeding in bankruptcy, which brings the whole 

ofthe property of the debtor into Court for the purpose of satis­

fying this and other debts, he cannot, until that remedy' has been 

followed out and determined, exercise any other remedy against 

the person of the debtor. N o w those being tlte common law rights 

of the respondent and appellant in this respect, does the Defama­

tion. Act in any way alter them ? I will assume for the purpose 

(1)2 N.S. W.L.R,, 10. (3) SIR., 123. 
I2) 6 Taunt., 37a. (4) 1 Atk., 15'2. 
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H. C OF A. 0f the observations which I am about to make that sec 'infill 
1J^ Defamation Act 1901 has repealed, so far as may be necessary 

FKKRIS the provisions of the Bankruptcy Act 1898. It provides: [Hii 

M u';,(s Honor then read sec. 24, sub-sec. (1) of the Defamation Act 19011 

N o w the law which puts the respondent to her election in this case 

is not a law for the relief of insolvent debtors. It is part of the 

general common law, which arises from the very nature of these 

remedies, and it would be stretching the Statute a long way to sav 

that a branch of the common law, because it is applied in relation 

to a case where a plaintiff'seeks a remedy in the Insolvency Court 

comes within the words " a law . . . for the relief of insolvent 

debtors." The matter appears to m e to depend entirely on the 

common law rights of the parties, and the words of sec. 24 do not 

in any way affect those rights. I agree with their Honors, that 

under sec. 24 the common law rights of the parties are preserved 

just as they stand. W h e n the estate of the debtor is released 

from bankruptcy, the same remedies that existed before will 

revive. The bankruptcy is merely an interlude. If the respondent 

has not recovered the wdiole amount of the judgment, the debtor's 

Liability for the balance remains, and may be enforced, to the 

extent of the debt remaining unsatisfied when the bankruptcy is 

at an end, as if the bankruptcy had never taken place. In that 

way- the intention of the legislature, which was to preserve the 

remedies which a plaintiff had under the Defamation Act, apart 

altogether from the Bankruptcy law, as they existed before, is 

carried out. 

I am of opinion therefore, that the writ of ca. sa. was rightly set 

aside. 

Appeal allowed with costs. Order af 

from discharged with costs of apped 

to Supreme Court. Order of A. S-

Simpson J. restored. 

On the application of Armstrong, the Court, for special reasons, 

ordered the amount of security to be paid out to the appellants 

solicitor. 

Brom.ft.eUl, for the respondent, asked to be allowed to set-off the 

http://Brom.ft.eUl
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costs of the appeal against the verdict. That cannot be done H a °_r A 

without an order. A. H. Simpson J. refused to make such an _'f_ 

order, and if his order is restored that part of it will stand. FERRIS 

He also asked the Court to stay an action which was being MARTIX. 

brought against the respondent and her solicitor, claiming damages 

for false imprisonment, &c. 

GKIFFITH C.J. This Court cannot stay another action. The 

appellant is not receiving any favour from the Court. W e cannot 

impose upon him a condition upon which he m a y enjoy his right. 

Bromfield. The Court can make the costs conditional upon 

the withdrawal of the action. 

Armstrong. It is a universal rule that, where the setting aside 

of a writ is a matter of discretion, the Court will not set it aside 

except upon reasonable terms, but here there has been no exercise 

of discretion. The appellant has shown a right, not appealed for 

a favour. 

Privy Council costs cannot be set off, whatever the circumstances 

may be: Adams v. Young (5). These costs are on the same 

footing. 

Per curiam. Substantially the same relief can be given in 

another form. 

Order that costs ofthe motion in the Suj>reme 

Court be set off against the respondent's 

judgment. Execution for costs of the 

appeal to the High Court not to issn> ij 

the respondent executes a release of a 

corresponding amount of her judgment 

debt. 

Solicitors for appellant, Levy cf' Fulton. 

Solicitors for respondent, Lambton, Milford, & Abbott. 

C. A. W. 
(1) Id N.S.W. W.N., 269. 


