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1900), sec. 125,*

An agent having general authority under power of attorney to act for his
principal, and, amongst other things, to collect rents from time to time, as
they became due, with instructions to make certain payments on behalf of
his principal, out of the moneys received, and account for the balance every
three months, continued for a period of several years to receive the rents aud
to make payments from time to time on his principal’s behalf, but neglected
altogether to comply with the instructions as to accounting, and fraudulently
appropriated to his own use the balances which should have been paid over to
his principal.

Held, that he was not liable under sec. 125 of the Crimes Act 1900, to be
convicted of larceny as a bailee of the sum of money representing the balance
due from him to his principal.

2. v. Brodie, 15 N.S.W. L.R., 486 ; R. v. Amora, 18 N.S.W. LR, 1l4;
and R. v. Pritchard, (1901) 1 S.R, (N.S.W.), 364, distinguished.

Decision of the Supreme Court, R. v. Slattery, (1903) 5 S.R. (N.8.W.), 243
22 N.S.W. W.N., 92, reversed.

*Sec. 125 of the Crimes Act (No. 40 to be guilty of larceny, and may be con:

of 1900), is as follows :— victed thereof npon an indictment for

€125, Whosoever being a bailee of simple larceny.

any property fraudulently takes or con-
verts the same, or any part thereof or
any property into or for which it has
been converted or exchanged, to his
own use, or the use of any person other
than the owner thereof, although he
does not break bulk, or otherwise
determine the bailment, shall be deemed

¢ The accused shall be taken to bea
bailee within the meaning of this sec-
tion, although he may mot have cqfl:-
tracted to restore, or deliver, thespecllc
property received by him, or maylpng’
have contracted to restore, ot deliver,
the property specifically.
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AppeAL from 2 decision of the Supreme Court of New South H. C. or A,

\ales, on & special case stated by Pring J.

The following statement of the facts is taken from the special
case, and the learned Judge’s notes of the evidence, which were
amexed to the special case.

The appellant was convicted before Pring J., at the Central
(riminal Court, Sydney, on a charge of stealing £6,958 18s. 10d.,
the property of Mrs. Scanlon.

The appellant had been employed by her as her agent to collect
flie rents of certain house property belonging to her. Accounts
Jetween them appear to have been satisfactorily settled up to
Uctober, 1901.  In April or May, 1902, Mrs. Scanlon left Sydney
for Europe, and did not return until January, 1905. Before leaving
she executed a power of attorney in favour of the appellant, by
which she conferred on him very full authority to act for her,
and amongst other things to collect her rents. In her evidence
shestated that it was arranged between her and the appellant that
he was to collect the rents, pay them into his own bank, and, after
payment thereout of rates, taxes, and expenses of repair, pay the
balance every three months to the credit of her account with the
Commereial Bank. The appellant denied that any such arrange-
ment was made. It was proved that during Mrs. Seanlon’s absence
the prisoner, at her request, paid some debts of hers, and also
distributed money for her by way of charity.

After October, 1901, the appellant collected large sums of money
on behalf of Mrs. Scanlon, which amounted in all to over £11,000,
lis books showing that, after all deductions for payments made on
berbehalf, there was due from him to her the sum of £6,958 18s.10d.
The amount alleged to have been stolen was this balance of the
£11,000. No part of this sum was ever paid to Mrs. Scanlon, and
there was ample evidence that the appellant had fraudulently
ippropriated it to his own use. The appellant kept two banking
dtcounts, one at the head office of the Bank of New South Wales,
his “ business ” account, the other at a branch of the same bank,
bis “ private ” account. He paid the rents received on behalf of
his }-‘llnmpal into his “ business ” account, and from time to time
lrew oup moneys from this account and paid them into his

“Private ” account. All these moneys he used for his own private
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purposes. Mrs. Scanlon said in her evidence that she had peyg
authorized the appellant to use her money for hig W purposeg
or to retain money beyond three months, and that the a"angement'
as she understood it, was that he should pay the moneys received
on her behalf into a separate account, and account to her for tfe
balance. Proceedings were taken in Equity by Mrs. Scanlons
solicitors, in her absence, against the appellant, who finally cop.
sented to a decree for the amount of the deﬁciency. A writ wis
issued against him for this amount and judgment signed. After.
wards the criminal proceedings were instituted. The leame]
Judge at the trial directed the jury that the appellant had in the
first instance received the money rightfully, but that if he suh
sequently fraudulently appropriated it to his own use he was
guilty of larceny. His Honor was asked to direct the jury that,
even if the appellant had fraudulently appropriated the money to
his own use, he was not guilty of larceny, inasmuch as he hadin
the first instance received it rightfully, but refused to so direct
them. There were also other directions asked for but refused,
which are not now material. The Full Court held that the learned
Judge’s direction was right, and that the appellant had been rightly
convicted of larceny as a bailee under sec. 125 of the Crimes Ad
(N.S.W.) (No. 40 of 1900): R. v. Slattery (1).

Want K.C., and Lamb, (with them Kelynack), for the appellant
Before there can be a conviction under this section there must bea
bailment in the first instance. The first words, ¢ whosoever being
a bailee ” &c., must control the whole of the rest of the section. The
last part must be read, not as an independent enactment, but asa
proviso to the first. The Court below must have read it as if it
wholly removed the necessity, which existed under the fivst part
of the section, for a bailment to have been made originally. The
proviso was inserted to meet the difficulty that had arisen inR.v.
Hussall (2), in which it was held that a person was not guilty of
larceny as a bailee of the article misappropriated, unless hewyﬂs
under an obligation to restore or deliver the specific thu‘lg
entrusted to him. It merely declares the law as it was declared in

(1) (1905) 5 S.R. (N.S.W.), 204 ; 22 N.8.W. W.N,, 92
(2) 8 Cox Cr. Ca., 491; 30 L.J. M.C., 175.
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{lat case by Cockburn C.J. In R.v. Bunkall (1); R.v. De Banks H.C.orA.

@) and R. v. Holloway (Governor), Ex parte George (3), the
property bailed had been converted, and. the Court held that there
qas evidence that the thing into which it had been converted was
the subject of a bailment.

It the latter part of the section 1is ambiguous it should be
construed consistently with the earlier part, not in such a way
i to contradict it. If the legislature intended to make such
s change in the definition of bailment as is necessary to support
2 conviction in this case, it would have done so by clear words.
Bailment is defined in Pollock and Wright on Possession in the
(ommon Law, p. 163, as the delivery of a specific thing to some
person under a promise by him to restore or deliver that thing,
or the thing into which it has been converted, to the bailor or to
someone for him. That definition is in accordance with that of
Sir William, Jones, as stated in Wyatt Paine on Bailments,
p2 andin R. v. McDonald (4), and adopted by the Privy Council,
inSouth Australian Inswrance Co. v. Randell (5). There are three
ssentials in & bailment, (1.) the delivery of a specific thing by the
bailor to the bailee; (11.) that the property in the thing does not
pass from the bailor to the bailee ; (I11.) a promise on the part of
ihe bailee to return or deliver a specific thing. The absence of
any one essential makes a bailment impossible in law. In this
use the subject-matter of the alleged larceny was money. Before
aman can be found guilty of larceny of money as a bailee it is
neeessary to prove the identity of the money which is the subject
of the charge with that which was the subject of the bailment:
Rv. Henwnelly (6). Again, a bailment must be distinguished
from a sale. The delivery of wheat to a miller, in order to be
found into flour, under a promise to deliver to the customer
fiowr the equivalent of the wheat, is not a bailment: South
dustralion Insuramce Co. v. Randell (5). In this case there
s no delivery of a specific article by the bailor or his agent to
the bailee, Moreover, what was delivered by the tenants to the
appellant, assuming it was a specific article or articles, became the

() 1Le. & Ca., 371. 4) 15 Q.B.D. 323, at p. 328.
(%) 13Q.B.D, 29, §5> R IBC. Tor.
6 86 L.9.Q.3., 830. (6) 14 V.L.R., 59.

VOL, 11, 38
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property of the appellant. His contract was to account tq
prosecutrix every three months for the balance, afte makine
certain payments, That would have been satisfieq by the Pﬂymeni
of any money, equal in value to the actual coins taken oy
of the appellant’s own bank. The whole of the three essentialg of
bailment were therefore absent. Where a person, who is entruste
with moneys under instructions to act generally for his principal
fails to account, he is not liable to convietion for laxceny. 1 h;
were treated as a bailee, he would be liable for not returning e
actual coins received, even though he were prepared to pay the
principal immediately with other moneys equivalent in valy
to the moneys delivered to him. Under the power of abtomey
in this case the appellant had the widest powers of an agent; the
relationship, as regards the power of dealing with the moneys,
was rather that of banker and customer. R. v. Pritehard (1)
which was followed by Pring J., is distinguishable. In that cas
there was evidence of a bailment of the moneys appropriated
The same is true of R.v. Brodie (2) and R. v. Amora (3), both
of which were cases of agents, who were held liable to be con-
victed of larceny as bailees under sec. 125. Those cases must
all have proceeded upon that ground. They are not authorities
for the contention that there can be a conviction for larceny under
this section in the absence of bailment in the first instance.

Sly K.C. and Hamilton, for the respondent. Sec. 125 enlarges
the definition of bailment at common law, and this case come
within its meaning. If there had only been the first Jimb of the
section, then it would have been necessary to prove a bailment st
common law. The words “or any property into or for which
it has been converted” are not in the English Acts, bu wer
inserted to get rid of any difficulty as to the conversion of.the
thing bailed, whether with or without the authority of the bl.ulOt;
The second part of the sentence is useless if it leaves  hailee
with its common law meaning. The words “ shall be taken t0
be a bailee ” themselves point to an intention to extend the oy
mon law meaning. Otherwise the first part covers everything

(1) (1901) 1 S.R. (N.S.W.), 364. (@) 15 N.S.W. L.R,, 436.
(3) 18 N.S.W. L.R., 114.
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and requires no assistance from the proviso. The law was H.C.or A,

dtered because of the decisions in R. v. Hassall (1) and R.v.
Righey (2),in which the Court had held that there must be a con-
tract to restore or deliver the specific coins. [See also R. v.
Gurrett (3) and R. v. Horne (4).]

[GRIFFITH C.J.—Is the result then that every debt becomes a
bailment 7]

It may be so. The debtor would not be liable under this
section unless he fraudulently misappropriated the property.
“Debt” is defined as included in “ property ” by this Act (sec. 4).
These words of the proviso, if added to the definition of bailment
by Sir William Jones, in the authorities referred to, supply a new
definition for the purposes of this Act. That is the only reason-
able construction of the proviso. The words are “ bailee within
the meaning of this section,” not “at common law.”

[GrirrrrH C.J.—But it is contended that this particular money
was not Mrs. Scanlon’s property.]

The rents are her property. The agent was to collect them,
and pay them to her credit. Even if, under sec. 125, the identity
of the property subject to the bailment must be preserved, there
was evidence that he had no authority to mix those moneys with
his own, and the jury must be taken to have found on that point
against him.  When he drew the money out of the Commercial
Bank it became impressed with her instructions and was her
property, and he misappropriated it. The specific coins were not
to be returned to her, but their equivalent, the thing into which
he converted them, at some stage or other became her property.
This was not a general collection, but a collection of definite sums
srents. That is sufficient identification. The payment of the
money into the bank, being in accordance with the instructions,
did not affect the ultimate mandate, to pay the balance to the
prosecutrix. The number of conversions or exchanges did not
make any difference. He was not entitled to say that, because he
withheld the money and did not carry out her instructions, it
teased to be his principal’s property.

o) 8CoxCr. Ca., 491 ; 30 LJ. M.C., (3
B 2N.S.W. S.C.R., 176.
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[GrirFITE C.J.—Larceny is of a particular thing, They are
two meanings of ¢ property,” one beneficial ownership, and tj,
other the technical one lying at the root of the law as to larceny,
It is the latter to which we must look now.]

The possession was in the appellant, but the property, in the
striet sense, modified by the new definition in the section, was iy
Mrs. Scanlon. If not, the case R.v. De Banks (1), was Wrongly
decided. The facts in the present case are similar.

[GrirFirE C.J.—If the money had been sovereigns, could a thief,
who took them from the agent, have been charged with stealing
the property of the principal 7]

Not at common Jaw, unless there was a contract to restore or
deliver the specific coins, but under this section that is no longer
necessary. Assuming, but not adwitting, that there was only an
obligation to account for the balance, that means that a sum
equivalent to the balance was to be paid. The last part of the
section must be construed as if it read : “ The accused shall be
deemed a bailee of the substituted article when he has contracted
only to restore or deliver any equivalent of the property received,
equally asin the case where he has contracted to restore or deliver
the specific property received.” The property is thus always in
the bailor. The offence is just as complete if only a part of the
property bailed is fraudulently converted. The fact that the coo-
tract would be performed by the rendering of equivalent moneys
does not take the case out of the section, though it would have
excluded the case from the head of larceny as a bailee under the
law before 1883, the date of the Criminal Law Amendment At
46 Viet. No. 17. The effect of the section, though the pl‘OViSiOﬂiS
not scientifically drawn, is to take away the third requirement of
bailment, that the specific thing the subject-matter of the frans-
action is to be restored or delivered. By logical deduction fr.om
that provision it is no longer necessary that the article into wh‘lch
the original article has been converted, nor the original article
itself, should remain the property of the bailor, in the comm'OD
law acceptation of the term in relation to larceny. A thing which
may be returned either itself or in the form of an .equmlen /
cannot any longer be the specific property of the bailor in the

(1) 13 Q.B.D., 29.
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common law sense. The common law incidents depending upon H.C. or A,

fhat formerly distinetive feature of bailment, viz, that the
propel'ty to be restored or delivered must be a specific thing, no
Jonger attach to the term bailment. In this case the specific
thi:gs bailed were coins, cheques and other things received from
the tenants. The contract as to their disposal by Slattery satisfies
in every requirement the definition of bailment under the section.

The receipt of rents may be a form of bailment at common
law: Coggs v. Bernard (1).

In 1871 a Royal Commission sat to consider the state of the
law in New South Wales, and their finding states that the evil
to be remedied by legislation was that under the existing law
there was no offence in cases where the thing bailed was not to
be returned. That is a matter which this Court may consider
as an indication of the intention of the legislature in the enact-
ments dealing with that particular subject: Hustman Photo-
graphic Materials Co. v. Comptroller-General of Patents, Designs
und Trade Marks (2).

Knowing that there was this evil, and that the legislature
proposed to remedy it, and that there are no other sections in the
Act which would give a remedy in the particular circumstances
of this case, the section should, if capable of it, receive that
construction which will provide a remedy. This is a general
section imposing a- lighter punishment designed to cover cases
that ave not specially provided for in the following sections
relating to frands by agents, which impose severe punishments
for certain specified offences of a more serious nature. The mere
fact of possible overlapping is no argument against a particular
tonstruction, It is a common thing in our law for special enact-
ments and general provisions to overlap. The history of the
legislation on the subject supports the argument for the respon-
dent. Al the Statutes up to 1881 left this class of case unprovided
for, [They referred to the Acts 14 Viet. No. 6, and 22 Viet. No.
9] There was o series of cases ending in R. v. Horne (3), which
% decided. Then in 1883 the Act 46 Vict. No. 17, by sec. 71
dealt with this matter, adding to the former sections, which were

()2 Ld. Raym., 909, at p. 918. (2) (1898) A.C.y 571.
(3) 2 N.S.W. L.R., 187.
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in effect the same as in the English Acts, the words already
referred to. Since that date the Supreme Court in R vy, Brodiy
(1), and in R. v. Amore (2), has decided that Persons convigte
under circumstances similar to those of the present case we
rightly convicted, being bailees within the meaning of see, 7] of
46 Viet. No. 17. In 1900 the legislature consolidated the crimigg
Statutes, and re-enacted sec. 71 of 46 Vict. No, 17 in identica|
terms in sec. 125 of the Crimes A¢t 1900. Since that the Suprene
Court in R. v. Pritchard (3) has followed its previous decisions,
and in this case has interpreted those decisions as being founded
upon the extended definition of bailment now contended for. This
Court should therefore follow those cases.

They referred also to Pollock and Wright on Possession in fhe
Common Law, pp. 161, 163 ; and Stephens v. Badeock (4).

Want K.C,, in reply, referred to Orton v. Butler (3).

The judgment of the Court was delivered by :—

Grrrrrta C.J.  [His Honor having shortly referred to the facts
as already set out, continued:]

The question is not whether the appellant was guilty of fraudu-
lent misappropriation, but whether he was properly convicted of
larceny. That is a dry technical question, and in order to answer
it we must deal with the Statutes as we find them.

It is clear that at common law the prisoner could not have been
charged with larceny. Larceny under the English law was subject
tomany peculiar rules. It was necessary first of all that the charge
should have reference to some specific thing. It must also be
alleged and proved that the thing said to have been stolen,
whether it was a sum of money, coin, or something representing
money, or anything else, was the property of the person prosecit:
ing. It was necessary also to prove what was called a taking aud
carrying away, and the taking must be from the prosecutor ot
from someone whose possession was the possession of the prosect-
tor. Any defect in this proof was fatal to the charge. One resultof
these rules was that a person entrusted with property to hold for

(1) 15 N.S.W. L.R., 436. ¥ (4) 3B. & Ad,, 354,
(2) 18N.S.W. LR., 114, (5) 5 B. & Ald., 652.
(3) (1901) 1 S.R. (N.S.W.), 364.



3 CLR] OF AUSTRALIA.

a0
charged with larceny, because he did not wrongfully take it away,

having had it lawfully in his possession. It was held by the Star
(hamber in the 15th century that if a bailee broke bulk, as it was
qid, and took away part of the goods fraudulently, he might be
wonvicted, because by doing so he took that part of the goods out of
the possession of the owner, and so had been guilty of a felonious
faking and carrying away. Up to 1857 the law remained that,
as a general rule, a bailee of goods could not be convieted of
Jurceny of the thing bailed. Shortly before that, in New South
Wales, a law dealing with what was called larceny by carriers
had been passed. But in England the general rule was, as stated
by Sir James Stephen in his General View of the Criminal Law
of England, pp. 51, 52, 53, that fraudulent misappropriation of
property was not a criminal offence if the possession of it was
originally honestly obtained. That is still the law in England and
New South Wales, except so far as it has been altered by Statute.
The exceptions made in England, which were made here at a
later period, were as follows: First, servants embezzling their
masters’ money were excepted in 1799 from the protection of this
rule; secondly, in 1812, bankers, partners, merchants, attorneys
and other agents misappropriating money entrusted to them were
excepted ; thirdly, in 1827, factors and others fraudulently pledg-
ing goods; and in 1857, trustees under express trusts fraudulently
disposing of trust funds; and in the same year bailees fraudulently
misappropriating goods bailed to them were made liable for
larceny.

Now, the Statute of 1857 (20 & 21 Vict. e¢. 54), which was
referred to by Owen J. in his judgment, was entitled “An Act
for the punishment of frauds committed by trustees, bankers, and
ather persons entrusted with property.”

The fourth section provided that any person who, being a bailee
of property, should fraudulently take or convert the same to his
own use or the use of any person other than the owner thereof,
ilthough he should not break bulk or otherwise determine the
bailment, should be guilty of larceny. The same Act contained
Provisions relating to trustees, bankers and other fiduciary agents.
The teym « property” in that Act did not include money or valuable

555
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securitie?. The Act 22 Vict.‘No. 9, which was passed in Yy
South Wales about the same time, contained practically the gy,
provisions. Then in one of the Criminal Law Consolidation Agg
in England, 24 & 25 .Vict. c. 96, called the Larceny Act, that s,
tion was re-enacted in these words: “ Whosoever beingabaﬂu
of any chattels money or valuable security, shall fraudulently
take or convert the same to his own use, or the use of any persg
other than the owner thereof, although he shall not break bulk o
otherwise determine the bailment, shall be guilty of larceny, and
may be convicted upon an indictment for larceny.” That is ths
history of the legislation in England. Under those Statutes
applying the old law as far as it had not been altered, it w
necessary to prove that the property fraudulently converted w
the property of the bailor. That was an essential condition, [t
that proof was wanting there could be no conviction. It washeli
in R. v. Hassall (1) that there could not be a conviction of a man
who had misappropriated part of the funds entrusted to hin.
Although he had received them for a specific purpose, he could
not be convicted of larceny as a bailee of any specific sum of the
money received, because he was not a bailee of that specific sun.
It becomes necessary, therefore, in order to construe the section
now before us, to consider what a bailee is.

A definition was read during the argument from Pollock and
Wright on Possession in the Common Law, which we are pre
pared to accept as a correct definition. It occurs at page 163,
and is as follows : “ Upon the whole, it is conceived that in genersl
any person is to be considered as a bailee who otherwise than &
a servant either receives possession of a thing from another or
consents to receive or hold possession of a thing for another upon
an undertaking with the other person either to keep and retum
or deliver to him the specific thing or to (convey and) apply the
specific thing according to the directions antecedent or future of
the other person.” :

Mr. Hamilton in his very able argument admitted that bffll'
ment implies three things: first the delivery of some S?ec‘ﬁc
article by one person to another; second, that the thing dehver?d
should remain the general property of the bailor; and third, thatt

(1) 8 Cox Cr. Ca., 491 ; 30 L.J. M.C., 175.
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orsome speciﬁc thing into which it is converted under the terms of H. C. or A.

{he bailment, is to be returned to the bailor or delivered to some
person for him. That is substantially correct. There are then
three elements—a specific thing is delivered, the thing delivered
remains the property of the bailor, or at least does not become
the property of the bailee, and the thing itself or something for
which it has been exchanged under the contract of bailment is to
pe restored or delivered. If the thing is applied under the
instructions given by the bailor, as for instance, if an animal is
entrusted to another to be sold and the proceeds applied in a
particular way, the question whether the proceeds are or are not at
common law the subject of a bailment, is a question of evidence,
asappears from the case of R. v. De Bamlks (1). The evidence
might show that under the terms of the contract, the thing into
which the original article was to be converted was to become the
property of the bailor or the contrary. If the contract showed
that the specific thing was to become the property of the bailor
then there was a bailment of that thing, otherwise not. That
being the common law, the decision in the last case cited to us,
R.v. Holloway (Governor), Ex parte George (2), was to the same
ffect. There securities had been delivered by the bailor to another
for the purpose of raising a loan upon them. The question was
whether,under the terms of the original delivery,the specific money
which the bailee was to receive by way of loan, was to remain
the property of the bailor or become the property of the bailee.
That was under the common law. It was conceded here that
under the common law this prosecution could not be maintained
for the deficiency resulting from two or three years’ transactions
by the prisoner as agent for Mrs. Seanlon, because in such a case
there was not at common law a bailment. It was not consistent
with the terms of his employment as agent,as stated in herevidence,
that he was to treat all the sovereigns, cheques, and bank notes
which he received as her specific property. If, for instance, this
Mroperty had been picked out of his pocket while he was carrying
ibabout, the thief could not have been charged with stealing Mrs.
Seanlon’s money. It is clear from her instructions and the course
of dealing between the parties that the property was to be dealt
1) 13QB.D,, 29, (2) 66 L.J.Q.B., $30.
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with as a mixed fund, out of which he was to make payments o
her behalf, and account to her for the balance. At common Jgy
that was not a bailment, because the money was veceived wndy
such circumstances that the specific money received wag not to
be handed over to her.

But it is said that the case is different under the Statute lay
of New South Wales. The amendment of the law relied upon
was first introduced in New South Wales in the Crimingl I
Amendment Act of 1883. Sec. 71 of that Aect provides thag
“Whosoever being a bailee of any property frauduleutly takes
or converts the same or any part thereof—or any property inty
or for which it has been converted or exchanged—to his own us
or the use of any person other than the owner thereof—although
he shall not break bulk or otherwise determine the bailment—
shall be guilty of larceny and may be convicted thereof upon an
indictment for larceny.” Now, stopping there, a change was
introduced into the law by the use of the words or any property
into or for which it has been converted or exchanged” That is
to say that, if a bailee, according to the definition I have read,
having received property, whether it was to be returned in specie
or to be disposed of under the instructions of the bailor, converted
it into something else, and then fraudulently converted that
substituted property to his own use, or the use of any other
person than the owner, he should be guilty of larceny. That
clearly made this change in the law, that, whether the conversion
of the article bailed was authorized by the bailor or nof, the
bailee was equally guilty of larceny if he made away with the
substituted property. But these words,as to which the difficulty
arises, were added to the section: “ And the accused shall be taken
to be a bailee within this section although he may mob have
contracted to restore or deliver the specific property received by
him or may only have contracted to restore or deliver the
property specifically.” What we have to do is to construe these
words. It is said that they have entirely altered the Jaw of
bailment so far as regards larceny. The first observatim.l that
suggests itself is that there is nothing to show an intention t0
alter the law of bailment in general. The legislature mertaly
provides that certain cases shall fall within the section which
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would not otherwise have done so. They altered the law in some
pespects. Butin what ? It must be borne in mind that from 1857,
when the first English Statute was passed, and thenceforward,
{1 books had spoken of anew offence, that of larceny as a bailee.
[n truth it was only a particular form of larceny, but that was
ihe term commonly used. The old rule was that a bailee could
not be guilty of larceny. This Statute said that he might be,
and so altered the law. We must consider the legislature to have
ind that in their mind. And in construing these words we
should, if possible, give them some sensible meaning as altering
the law, and not as being futile. The first point arises on
the words: “ The accused shall be taken to be a bailee within
this section.” Of what is he to be taken to be a bailee ? It
nust be of something. You cannot have a bailee in the abstract,
any more than you can have, for instance, a husband in the
abstract. There must be some property of which he is a bailee.
It must mean therefore one of two things, either a bailee of
the specific property received by him from the bailor, or of the
property which was substituted for it. Let us see which of these
wnstructions will give a sensible meaning to the words. Take
the first. There the provision is that the accused shall be taken
to be a bailee of the property received by him, although he may
ot have contracted to restore or deliver it, or may only have
wntracted to restore or deliver it. But both these conditions
may be absolutely irrelevant to the question whether he was a
bailee or not. A man is not necessarily any the less a bailee
because he has not contracted to restore or deliver the specific
property received by him. If the terms of the bailment were
that he should sell the articles he is no less a bailee, and if he
tontracted to give it back to the bailor, and converted it, he
vould be none the less a bailee. So that on that construction
the legislature have declared that he is a bailee notwithstanding
the existence of circumstances which have nothing whatever
do with the case. On that construction therefore the words
lave no sensible meaning. Such a construction should not be
tesorted to unless we can find no other one which will give a
sensible meaning to the words. Let us turn now to the second
possible construction ; the accused shall be taken to be a bailee
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of the subs‘titute.d property witl}in the meaning of this sectiog
(and bear in mind that the legislature had in its mind thy they
were dealing with bailees of goods, and larceny by such Pérsong
of those goods), alth.ough he may not have contracted to restore
or deliver the specific property, that is, the original property,
received by him. :

Now that would make a material change in the law, becans:
under the common law, if the bailee had not contracted to restor
or deliver the specitic thing received hy him, it might be that s
would not be a bailee of the goods substituted for them, for the
reasons already pointed out. The property in those goods couli
not then have been laid in the bailor, and under these circamstances
the words in the first part of the section would be inapplicable,
because the offence is converting property “to the use of any
person other than the owner thereof;” and, as there would in that
case be no bailment of the particular goods in question, aud
consequently no bailee, the person who converted them would be
the only owner known to the law. If the bailment was on the tetms
that he was to give the property back to the bailor, and he
did not do so, but wrongtully converted it to or exchanged it
for something else, he might not at common law be a bailee of the
property put in its place. Hence arose a difficulty in laying the
property in the thing substituted. That difficulty is removed by
the second construction of the words of the section, and a full mear
ing is thereby given to them. In that sense it relates only to the
ownership of the substituted article, and in that respect alters the
third condition or element referred to by Mr. Lamb and Mr.
Hamilton, that the thing, or some specific thing into which the
thing bailed has been converted or exchanged under the term's of
the bailment, is to be returned to or applied under the directions
of the bailor. It becomes no longer material to consider whether
the thing into or for which the original article was converted or
exchanged was so converted or exchanged under the terms of the
contract or not. But in all other respects the Statute leaves the
law unaltered. An essential condition in all cases is thab‘bhe
thing first delivered remained the general properb)’ of the bailor
So that really the section has no application to such a case 8 the
present.
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The CIuestion still remains to be considered, whether, where the H.C. or A.

property i received under the circumstances disclosed in this
wse, it remains the property of the bailor or becomes the property
of the agent. I will deal with that presently.

Reliance was placed by the respondent upon several cases
decided by the Supreme Court of New South Wales, some before
the Crimes Act 1900, under see. 125 of which this charge is laid,
which takes the place of sec. 71 of the Act 46 Viet. No. 17. The
fist was R. v. Brodie (1), and the second R. v. Amora (2).
The conclusions arrived at by the learned Judges in those cases
are entirely consistent with all that I have stated. They treated
the terms of this part of the section as relating to the substituted
poperty only. They pointed out that under the old law the
poperty in the substituted article would not be in the bailor, and
that the effect of this section was that the substituted thing
hecame the property of the bailor, and that therefore the bailee
wuld be guilty of larceny of that thing. A careful consideration
ofthe judgments shows that that was the reason of the decisions.
Aud, if T may say so, I think that they were right. The founda-
tion of both decisions was that there was an original bailment.
Whether there was an original bailment in those cases may be
open to question, but we are not now called upon to inquire into
o criticise the reasons for which in those cases the Court thought
that there had been a bailment in the first instance. But, if they
wereright in thinking so, then the consequence that the prisoners
were properly convicted necessarily followed upon their construe-
tion of these words of the section. As regards that question each
tse must stand upon its own merits.

Now, can it be said in this case that there was an original
tilment? - Mr. Want referred us to a case in which it was held
that you cannot bring an action for trover for money, because
there is in the case of money no obligation to restore or deliver
the specific coins. There must be a bailment of some specific
loney, cheques, or sovereigns in a bag, or indeed out of a bag.
But under ordinary circumstances when money is given by one
FEson to another with instructions to deal with it in a specific
Wy, that is not a case of bailment, but of debt. That dis-
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of South Awustralian Insurance Co. v. Randel] (D)o ASh
ment on trust implies that there 1s reserved to the bailoy the
right to claim a re-deli‘\'ery of'the property deposited in bailmep?
but, “ whenever there is a delivery of property on a contract fy
an equivalent in money, or some other valuable commodity, ang
not for the return of the identical subject-matter in its origing]
or an altered form, this is a transfer of property for value—itjs
a sale and not a bailment.”  So, if there is a receipt of money
under a contract, not to hand over the money received, but fp
account for it by paying a balance that may remain after carrying
out the instructions of the principal with regard to the money,
that creates a debt and not a bailment. That principle appears
to be perfectly clear. It follows that in this case the relationship
between Mrs. Scanlon and the prisoner was that of principal aud
agent, or creditor and debtor, not bailor and bailee. That is at
common law. The Statute does not, in our opinion, affect the case
in any way. The case of R.v. Pritchard (2), decided in 1901,
was also founded upon the assumption made by the Court that
there was an original bailment. It is not necessary for us to sy
whether we think chat there was such a bailment or not. The
Jearned Judges who decided it thought that there was, and that
the case was covered by the case of R. v. Amora (3). It wasif
there was an original bailment, but in the absence of a bailment
the whole foundation of the structure is gone.

In the present case the learned Judges thought that the rule
laid down in the earlier cases to which I have referred, appliel
We cannot see that it has any application, because the question
here is whether there was an original bailment or not. If there
was not, the whole basis is gone. ’

There is another consideration with respect to the construetion
of sec. 125, which would be very weighty, if the reasons already
given, viz, that the construction which we adopt is the only one
which gives an intelligible meaning to the words, or mak.es any
sensible alteration in the law, were not conclusive. Bearing 1

; o
mind that at common law a person fraudulently appropriating

(1) L.R. 3 P.C., 101, at p. 108. @) (1901) 1 S.R. (N.8.W-) 364
(3) 18 N.S.W. L.R,, 114,
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joney entrusted to him was not guilty of a criminal offence, and H. C. or A.

fhat he 18 only guilty of an offence when his acts are made punish-
able by some Statute, we start with the proposition that fraudulent
appropriation of property is not an offence. We find that in this
Statute the legislature has adopted from the Criminal Law
Amendment Act, which had itself adopted them from the English
Actof 1861, the Larceny Act, which re-enacted the Act of 1857, a
series of careful provisions dealing with fraudulent appropriation
of moneys by persons holding fiduciary positions. These provisions
begin at sec. 165, which deals with the case of an agent misappro-
priating money, who is made liable only when there are instruc-
fionsin writing. Sec. 166 deals with the case of an agent entrusted
with any chattel or valuable security for safe custody, who
misappropriates it any manner. Sec. 168 deals with the case of
anagent entrusted with property for safe custody who fraudulently
sellsor in any other way misappropriatesit. Sec. 169 makes it an
offence for a person entrusted with a power of attorney for sale
or transfer of property, to fraudulently sell or misappropriate the
same. Sec. 170 deals with the case of an agent fraudulently
pledging or obtaining advances on property entrusted to him.
Sec. 172 deals with trustees of property fraudulently misappro-
priating it to their own use, and sec. 173 with directors who
fraudulently apply to their own use the preperty of the com-
pany. Sec. 177 contains a safeguard as to all these sections, that
w person shall be convieted of any offence under the last preced-
ing twelve sections in respect of any act or omission by him, if
before being charged with the offence, he first disclosed the act
or omission on oath, under compulsory process or compulsory
exsamination in bankruptey. So that, when a prosecution is
instituted under any of these sections, it is a complete defence to
show that the accused had disclosed the fact on oath. Whether
that section would apply in this case is immaterial.

We find then that the legislature carefully considered the whole
fuestion of fraudulent misappropriation by agents and trustees,
and made specific provision with regard to it in different cases.
Ifsee. 125 is construed so as to make every agent who misappro-
Priates money guilty of larceny, all these elaborate provisions
would have been futile. According then to the ordinary rule,
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effect to all its provisions, see. 125 should be construeq as relatiy
to a different subject-matter. $

Nobody can have any sympathy with fraudulent misappropis.
tion. The law in New South Wales may be defective iy thig
respect. It may be that the law in other places is more advanee]
and that there are lacunc or gaps in the law of Ney Sout}:
Wales. But if there are, it is for the legislature, not for the
Courts, to fill them up. The contention of the Crown amounts
to this, that any fiduciary agent who misappropriates trust funds
is liable to be charged with larceny as a bailee. There is no sy
law in the Statute book as we interpret it.

For these reasons, while not in any way differing from the cop-
struction placed upon this Statute by the Supreme Court in Ry,
Amora (1), and R. v. Pritchard (2), as we understand those cases,
we think that the case does not fall within the principle of thos
decisions, nor within sec. 125, and that the conviction must be

quashed.

Want K.C. asked to be allowed costs, and referred to Macled
v. Attorney-General for N.S.W. (3).

GrIFrITH, C.J. In criminal cases costs are not usually givento
either side. There is also a very good rule that the Crown does
not pay costs in such cases, Indeed, unless there is some Stafute
giving us the power, we do not think that we can grant them
against the Crown. Apart from that, we do not think that you

ought to ask for costs.

Appeal allowed.  Order of Suprene Court
affirming conviction discharged. Con-

viction quashed.

Solicitors for the appellant, Westgarth, Nathan & Co.
Solicitor for the respondent, The Crown Solicitor of New
South Wales. CAW

(1) 18 N.S.W. L.R., 114. (2) (2001) 1 S.R. (N.8. W), 364
(3) (1891) A.C., 455, at p. 489.



