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smported in bulk for putting up under trade name—Value for duty—Actual
cost of labour and material in Australia——Construction.

Sec. 144 of the Customs Act 1901 provides that medicinal preparations not
completely manufactured, but imported for completing the manufacture
therect, or for the manufacture of any other article by putting up or labelling
them under a proprietary or trade name, shall be ‘“irrespective of cost valued
for duty and duty shall be paid thereon at the ordinary market value in the
country whence imgported of the completed preparation when put up and
labelled . . . less the actual cost of labour and material used or expended
in Australia in completing the manufacture thereof or of putting up or
labelling the same.”

The defendant imported a large quantity of pills in bulk from America, for
the purpose of putting them up and labelling them under a proprietary or
trade name and selling them in Australia. He entered them for home con-
sumption, and valued them for duty under sec. 154 at their ordinary market
value in New York in the condition in which they were imported, with 10
per cent. added. The Crown brought an action in the High Court for the
recovery of penalties for a breach of sec. 234 of the Customs Act in having
made a false entry and an untrue statement in an entry.

Held, that the pills, being a ‘“ medicinal preparation not completely manu-
factured ” within the meaning of sec. 144, should have been valued for duty
and duty paid thereon in the manner and at the rate prescribed by that
section, and, therefore, that the defendant had committed a breach of sec.
234 (d) and (e).

On the importation of dutiable goods for home consumption, their value
for duty must be stated and duty paid immediately upon passing the entry,
and therefore the words ‘“ actual cost of labour and material used orexpendﬂl
in Australia” in sec. 144 must be construed as meaning ** actual cost " so far
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as it can be ascertained at the time of entry ; not ““ such cost as is ascertained H. C. or

by actual disbursements already made,” but the ‘“real direct cost,” as
measured by necessary disbursements for the sole purpose of completing the
nanufacture or putting up the article under a proprietary or trade name, and
ascertained by an estimate based upon experience in the manufacture or
putting up of goods of the same description.

Bz parte Britz, (1904) 4 S.R. (N.S.W.), 116, overruled on that point.

(asE referred for consideration of the Full Court.

The defendant, who was an importer of pills, carrying on
business in Sydney, in October 1902, imported certain pills in
bulk, which were dutiable goods within the meaning of the
Customs Act 1901, Being liable as “medicines ” to duty at the
rate of 15 per cent. ad valorem. The agent of the defendant, for
the purpose of.having the goods passed through the Customs
House, Sydney, made an entry with respect to them which
contained the following particulars :—

“Ship ¢ Persic,’ from Liverpool ; importer A. C. Lyon.

“Description of goods—6 cases containing pills.

“Value for duty, £154; rate of duty, 15 per cent. ; duty, £23 2s.”

This valuation was made under sec. 154 of the Customs Act as
if the goods imported were ordinary goods liable to ad valorem
duty.

The Crown then brought an action in the High Court to
recover from the defendant penalties for breaches of sec. 234 of
the Customs Act, on the ground that the entry made by the
defendant was false and untrue in that the value for duty was in
fact more than £154, and the duty payable was in fact more
than £23 2s. By his statement of defence the defendant denied
the material allegations in the plaintiff’s statement of claim, and
issue was joined upon that defence.

The case came on for hearing before O’Connor J.in Sydney on
6th November 1905. It appeared at the trial that the goods in
question were manufactured in America and shipped in bulk as
American cathartic pills from New York to Sydney to the com-
pany of which defendant was the manager. There they were to
be put up in bottles, labelled, and sold as Dr. Morse’s Indian Root
Pills. Evidence was given that the market value of the pills
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when so put up for sale and labelled was very much greater than
the value of the pills in bulk.

It was contended for the plaintiff by Dr. Cullen K.C. with
whom Blacket appeared, that the pills were medicinal prepara-
tions within the meaning of sec. 144 of the Customs Aet, and there-
fore should have been valued under that section, at the market
value of the completed preparation in New York less the “actual
cost of labour and material used or expended in Australia in
putting up and labelling ” the goods. The market value in New
York of the shipment in question, when so put up and labelled
was shown to be £2,100.

The necessary deductions and additions being made, the result
was that the value for duty should, according to this contention,
have been stated at £2,160 8s., on which the ad valorem duty
would be £324 1s. 3d., instead of £23 2s. as stated in the entry.

For the defendant it was contended by Gordon K.C., with whom
Mitchell appeared, that the valuation of the goods under sec. 144
was impossible, because the latter part of the section could not be
applied until after the entry had been made. Actual cost of
labour and material could not be ascertained at the time of entry.
In support of this contention he cited Kz parte Britz (1).

The point involved being one of difficulty and importance to
the administration of the Customs, His Honor, by consent of the
parties, reserved for the consideration of the Full Court the ques-
tion whether, on the evidence, and on the proper interpretation of
secs. 144, 154, and 234 of the Customs Aect 1901 and the Customs
Tariff 1902, the Court having power to draw inferences of fact,
the plaintiff or the defendant was entitled to a verdict upon the
whole or any part of the plaintiff’s statement of claim, and
directed the case to be set down for argument accordingly. The
verdict was to be entered in accordance with the decision of the
Full Court, but the question of costs, and, if necessary, the ques-
tion of penalty, His Honor reserved for consideration until after
the decision of the Full Court.

Dr. Cullen K.C. (with him Blacket) for the plaintiff. It is clear
on the evidence that the pills in question were a medicinal pre-

(1) (1904) 4 S.R. (N.S.W.), 116.
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L’ paration imported for the purpose of being put up and labelled,

within the meaning of sec. 144 of the Customs Act, and should,

e therefore, have been valued for duty in the manner prescribed by
- {hat section, unless the terms of the section rendered it impossible.
g If is said that the section is inapplicable because of the presence

of the words “ actual cost of labour and material used or exﬁended

““in Australia,” inasmuch as at the time of entry no labour or
"1 aterial has been used or expended. That is construing “ actual ”

" in the sense of “ already in existence,” but that is not the only or

“1 even the natural construction in this context. The expression

“actual cost ” is fairly capable of being construed, not as applied
fo the particular goods imported, but generically, as applied to

'% goods of that description. All the important words in the earlier

part of the section are used generically, e.g., « completing the

“ manufacture thereof,” “ manufacture of any other article,” “such
L preparations.” They refer, not to the actual goods in respect of

* which the entry is passed, but to all goods of that class. That
“ being so, words in the latter part of the section which are
= capable of being read in the generic sense should be so read.
= The words “actual” and “used or expended ” may fairly be
construed as “ mere” cost, in which sense they become appli-
« able to any goods of the description in question, that is to

oo 8y, cost of labour and material «lone, exclusive of other
7+ heads of expenditure which might otherwise be included

« under cost of manufacture or of putting up for sale. On the
other construction, in every case of the importation of such

| ~ goods for home consumption the section would be wholly unwork-

- able, although it was clearly intended to apply to that particular
. @se. The word “actual ” was interpreted in the generic sense in
. Inwe United Merthyr Collieries Company (1). The words “ actual

. %ot of removal” in an order were construed to mean, not the
. Actual cost incurred in respect of removing particular coal, but

P the amount which coal of that class would in fact cost. Such a
- alaulation would be based upon an estimate. So in the present
cse the importer may make an estimate of the probable cost of
labour and material based upon his previous experience, and
make the deduction provided for in section 144, and in that way

(1) L.R. 15 Eq., 46.
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the whole section will be satistied. In T%e Borough of Tamworth
v. Sanders (1) the words “ costs and expenses incurred,” in a con-
tract, were construed as meaning, not dishursements already made,
but costs which would have to be paid. This is a reasonable eon-
struction and one which carries out the obvious intention of the
legislature, whereas the other construction would defeat it. The
Court should therefore adopt the reasonable construction, even if
it involved reading particular words in an unusual sense, which -
is not necessary here : Salmon v. Duncombe (2); even although -
the section under consideration is a penal one: Rex v. Vasey
(3). In making the valuation under sec. 154 the defendant-
has not adopted the method applicable to this particular class of -
goods, with the result that the statements in the entry are untrue .
both as to value and as to amount of duty. Fraud is not alleged,
and need not be proved. Sec. 234 makes it an offence to make an .
entry which is untrue in any particular (d), or to make a state-
ment which is untrue in any particular in any document produced
to any officer (e). The defendant has therefore committed a
breach of that section, and is liable to the penalties imposed by it,
and the plaintiff is entitled to judgment.

Gordon K.C. and J. L. Campbell (with them Mitchell), for the
defendant. The entry was correct and was the only one possible .
under the circumstances. Ex parte Britz (4), on this point, was
rightly decided. The question is, not whether duty has to be paid
on these goods under sec. 144, but whether there was an infringe-
ment of sec. 234 on the day when the entry was passed. The
whole section uses terms which are generic, but in practice it
must be applied to particular goods. When a shipment s
imported the “ordinary market value” must be the ordinary
market value of that particular shipment, and in the same Wiy |
“actual cost ” must refer to the particular goods. The valuing
under sec. 144 need not be made at the time of entry. On that
day it would be sufficient to pass an entry under sec. 154. Then
the Customs authorities could take security under sec. 42 for the |
due payment of any further duty which might become payable

(1) 2 C.L.R., 214, at p. 220 (3) (1905) 2 K.B., 748.
(2) 11 App. Cas., 627. (4) (1904) 4 S.R. (N.8.W.), 116.
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H . later on. When the goods are put up and labelled, the H.C.orA.
__ yaluation under sec. 144 might be made, and the “actual cost of 3(%
- Jabour and material used or expended ” deducted. It is impossible Ty Kixe
\ " until that time arrives to make the calculation of “actual cost.” Ls;i;x.

1o construe that expression as meaning “ estimated ” or © probable ”

" wst would be straining the words. Every word in the latter part

of the section points clearly in one direction, that is, that the

 getual sum expended on the specific goods in the process of com-

&

" pleting the manufacture must be ascertained before the calculation

~ of value is to be made. The argument, that on this construc-

* tion the section would be difficult to work, applies equally to the

“ wnstruction put forward by the Crown. In the one case the

" hurden is on the Customs authorities, and in the other upon the
*mporter. If the importer has to make an estimate, and in

= doing so he makes a mistake, he renders himself liable to a

““ penalty. The Act makes no distinction between intentional and

“ unintentional breaches.
[GrirriTH C.J.—In a taxing Act the rule is that the words are

““ toreceive their ordinary natural meaning, without straining.]

In see. 155 the word “ actual ” is used to mean “in fact,” not
generically but specifically. That is the natural meaning of the

= word, and it is strengthened in sec. 144 by the words “used or
v expended.” In sec. 155 where an estimate is intended, words are

- used to indicate that intention, e.g., “ actual money price at which

=0 8uch goods were saleable.”  This construction gives a reasonable
@ operation to every part of the section, and as it gives effect to the

* Words in their natural and ordinary meaning it should be adopted.
It may be that in general the whole duty is to be paid at the time
of entry, but in this case the legislature, having used words which
make that impossible, must be taken to have intended that in the

-+ ¢ase of such goods, owing to the peculiar conditions under which

. they are imported, there should be an exception to the general
< mule. There is abundant provision in other sections of the Act
. for recovery of the balance of duty afterwards, e.g., sec. 153. The

. other construction necessitates leaving out “actual” and sub-

slituting some such word as “ ordinary.” Even if the words
of the firgt part of the section are construed as requiring

o estimate to be made, the concluding part of the section

|
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uses words which rebut any inference that estimates u‘
contemplated in making the deduction. Sees. 144 and 154,
may be read together as imposing a primary liability at tﬁ:.
date of entry under the latter section, and a contingent liabi]imfj
to arise if certain events happen, under sec. 144. Sec. 154 was
the only one applicable up to the date of this action, and evu,"'_j
requirement of it was complied with. The entry was made on
the only form supplied by the authorities. ’

In re United Merthyr Collieries Company (1) is in the
defendant’s favour. “ Actual” there was held to mean not
“estimated,” but actual, in the ordinary sense of something
already done. In Borough of Tamworth v. Sanders (2), the

Court was considering the question whether “costs and expenm5i

incurred ” meant only disbursements already made, or included”
liabilities as well, not whether it meant past or future.

As to Salmon v. Duncombe (3), Lord Hobhouse said that the
natural and ordinary meaning of words should be preferred, “if
such a construction left a substantial operative effect to the
enactment.” That is in the defendant’s favour. Rex v. Vasey (4)°
applies only to a case in which the natural construction of words:
would altogether nullify the Statute, which is not the case here. -

Dr. Cullen K.C. in reply. The postponement of the payment:
of duty until completion of the manufacture or process of putting:
up and labelling, would, in the case of goods imported for home.
consumption, lead to the very result which the legislature has
throughout the Act laboured to prevent, that is, the escape of
dutiable goods from the control of the Customs before duty is
finally paid. A construction which would lead to a result 80
opposed to the policy of the Act should be avoided if possible.

GrirritH C.J. This was an action brought by the Crown
against the defendant to recover penalties for breaches of the
provisions of the Customs Act 1901 by making a false entry and
an untrue declaration in a Customs entry. The question to be
determined in this case is one which was left undecided by this

(1) L.R. 15 Eq., 46. " (3) 11 App. Cas., 627, at p. 635.
(2) 2C.L.R, 214. (4) (1905) 2 K.B., 748.
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Gourt in the case of Donoloe v. Britz (1), and depends upon the H.C. or A.

mstructlon of sec. 144 of the Customs Act 1901. That section Wk

px(mdes [His Honor read the section, and proceeded :] The Tur Kixe
: *“goods in question, which were imported by the defendant, were =
‘“"“s medicinal preparation not completely manufactured but im-

Griffith C.J.
““ported for completing the manufacture thereof, or for the manu-

““ 2 facture of another article by putting up and labelling it under a
proprietary or trade name.” That appears upon the evidence, as
to which this Court is to draw any necessary inferences of fact. The

< goods were valued by the defendant at their value in New York,

7 = from which place they were imported, as if they were ordinary

.goods subject to ad valorem duty, and as if sec. 144 had no applica-
+wfionto them. It appears that the goods were consigned by whole-
-« sale manufacturers to the defendant for the purpose of putting
w1 them up and labelling them for sale in New South Wales. The

Zoaesuls of the evidence is that, in the condition in which they

“+ wwere imported, according to the invoice value the goods were

o worth £140 or thereabouts with ten per cent. added, whereas, if

-'»_g they were valued according to the provisions of sec. 144, they

J Wwere worth more than £2000. The question is whether under

... these circumstances the defendant has committed a breach of the
Act in entering the goods as of the value of £140, and declaring

.. that to be their true value.

.« Ihe difficulty is said to arise from the use in this section of the

. Words “actual cost of labour and material used or expended in
" Australia,” words which, it is said, refer to an existing fact
~ ascertained by something which has already happened. On the

__other hand it is said that the section refers to something to be

- " done at the time of passing the entry, and that, if at that time the

st of labour and material has not been ascertained by actual

- expenditure, that circumstance does not affect the express direc-

r tion of the Statute that the goods are to be valued at the time of

~*_ ftry according to the rule prescribed by the Statute.

Now, this Act contains general provisions as to the working

' Ufthe Customs Department. But it does not introduce any new
] 1‘)’311"111 The system which it adopts has been in force as long as
* Customs duties have been imposed. The method adopted has

’ (1) 1 C.L.R., 391.
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H. C.or A. always been that the value is to be declared and the duty paid

20_6“ at the time of passing the entry. In the case of goods imported

Tag Kise  f0r home consumption the course of procedure is first getting the

Lens,  goods passed and paying the duty, and then taking the goods out
of the Customs into consumption.

I will refer to some of the sections which deal with the subjeet.‘
Sec. 30 provides, amongst other things, that goods shall he
subject to the control of the Customs from the time of importa-
tion until delivery for home consumption or until exportation to
parts beyond the seas, whichever shall first happen. See 87
provides that entries shall be made by the delivery of the entry-
by the owner to the Collector, and sec. 39 provides that “ entries’
shall be passed by the Collector signing the entry, and on the
passing of the entry the goods shall be deemed to be entered, and-
any entry so passed shall be warrant for dealing with the goods®
in accordance with the entry.” Sec. 68 provides that imported:
goods shall be entered either for home consumption, for ware-:
housing, or for transhipment. That, of course, is at the option of:
the importer. Sec. 78 provides that dutiable goods may be ware-
housed in warehouses licensed by the Minister. Sec. 79 provides.
that there shall be four classes of licensed warehouses, one of them
being manufacturing warehouses, to be used for warehousing
goods not completely manufactured and for carrying on the manu-.
facture trade or process necessary for its completion. Part VIIL.
of the Statute relates to duties, and of that the principal division.
relates to payment and computation of duties. Division 2 relates
to ad valorem duties, the provisions of Division 1 being qualifi-
cations of the latter division. Sec. 154 provides that : [His Honor
read the section to the end of sub-sec. (b).] Sec. 155 defines
“ genuine invoice.” Of course, there need not be an invoice at all
but the duty cast upon the importer is to state the value of the
goods and verify it by declaration, and especially by production
of the genuine invoice, if there is one. Having regard to these
provisions let us look at sec. 144  [His Honour then read the
section and proceeded :] That is a section qualifying sec. 154
The latter section lays down a general rule for valuing goods for
duty, while sec. 144 establishes another rule, or a qualification of
the general rule, which is to be applied to the case of medicinal

Griffith C.J.
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- preparations not completely manufactured, but imported for com-

‘5.‘ pleting the manufacture, or for putting up and labelling under a
proprietary or trade name. Primd facie, therefore, on the

- importation of goods of this sort, they ought to be described

as medicinal preparations not completely manufactured but
imported for the purpose of completing the manufacture. If

1 that were stated in the entry it would at once be apparent that
“% their value for duty was not the value as prescribed by sec. 154,
"“% butthat prescribed by sec. 144. It is said, however, that this result
"% isexcluded by the words “ actual cost of labour and material used

* or expended in Australia.” Now, in construing sections of this

" kind, the first duty of the Court is to ascertain what the legisla-

ture intended to enact, and to give effect to all the words that it

“° has used in expressing that intention. The important direction

in this section is that the goods ©shall be irrespective of cost

#2=0 valued for duty and duty shall be paid thereon at the ordinary
= market value in the country whence imported of the completed

preparation when put up and labelled under such proprietary or
. trade name.” That is an explicit direction as to the valuing of
the goods for duty, and the payment of duty. Valuing for duty is
part of the entry, and payment of the duty precedes importation.
« Primd facie,therefore, this is a sectionto come intooperation before
or at the time when the goods are entered. I have already pointed
out that if they were not to be entered for home consumption they
might be warehoused, and the manufacture completed in the ware-
house. If the importer desires to make them up in that way, he can
enter them for warehousing if he pleases, or, if he desires to enter
them for home consumption, he can do that. But sec. 144 is
positive, and does not depend upon the form of entry that the
importer may prefer to adopt. The prrimd fucie meaning is clear,
and no difficulty need arise in carrying it out. But, it is said,
the primd facie meaning cannot be adopted without rejecting the
words “actual cost of labour and material used or expended in
Australia.” If that were so, it would be the duty of the Court, I
think, to give effect to those words, and, even if the consequence
was that the duty required to be performed by the importer was
one which could not be performed at the time of the passing of
the entry, the Court would be compelled to agree with the decision

i,
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H. C. or A. of the Supreme Court on this point in the case of £z parte Brits,

30.6; (1). It it necessary, therefore, to look at the words a little more

Tre Kixe  closely.
L i Jc rards » 3
i In the first place, I remark that the V\Ol.db are used as part of
a sentence dealing with a matter that is to a certain extent

Griffith C.J. :

conjectural. But it is a matter which is certain to a common
intent, though not arithmetically ascertained. What has to be -
ascertained is the market value in the country whence imported
of the completed preparation when put up and labelled under its
proprietary or trade name. The subject matter of the calculation
is a mass of material imported into Australiain bulk. How that -
mass will work out when completely divided up is a matter certain
to a common intent, though not in a mathematical sense. The -
quantity may vary by a few boxes or numbers on one side or the -
other; itis to that extent conjectural. That is the first sum to be -
worked out in determining the amount at which the goods should -
be valued for duty. The second is the actual cost of labour and -
material used or expended in Australia in completing the manu- -
facture or in putting up and labelling the material imported.
Now, if these words are capable of a meaning analogous to thatin -
which the first branch of the sentence is used, it is not unreason:
able to adopt it. If the goods are not for home consumption but
for warehousing, the actual cost of labour and material used or
expended in Australia cannot, of course, be then ascertained, as itis
not known to a certainty. Noristhe other element of calculation
known to a certainty. Where we find a difficulty of that kind,
it is proper to inquire whether the words are so plain and .
unambiguous that no other meaning can be given to them, that
is to say, whether the word “actual” necessarily bears such &
definite meaning that it cannot be read in any sense consistently
with the plain meaning of the other words of the sentence. I
think that the word “actual,” even apart from this collocation, 18
capable of another construction. But in this passage it seems to
me to admit of two meanings, one being “such cost as is ascer:
tained by actual disbursements already made,” in antithesis to
“estimated” or “probable” cost, and the other the “real direct cost”
as measured by necessary disbursements for the sole purposé of

(1) (1904) 4 S.R. (N.S.W.), 116.
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o

W proprietary or trade name, in antithesis to notional or constructive

. gost, which might include rent of warehouse and general super-

:TF‘i‘ta.ined. That is a reductio ad absurdum. Still it is quite clear
(5 that he cannot import the goods until he has paid the duty. A

~"“Sision. By adopting the first construction we get an inconsistency

"“Jetween the two parts of the section. The first part requires the

“yalue to be stated for duty, and duty paid immediately, whilst by

“the second, a man is required to pay a duty which cannot be ascer-

“gonstruction which has that result is to be rejected unless the

2% yords are incapable of any other sensible meaning. The other

“ugonstruction is equally rational, and it is the only one which is

% sentively consistent with the rest of the section. I am of opinion

‘that the words “ actual cost of labour and material used or

siexpended,” mean actual cost, so far as it can be ascertained at
vt othat time.  Whether it can be ascertained at the time depends

« entirely upon the importer himself. If he chooses to adopt a form
wof entry which renders it impossible to ascertain it, the fault lies

“uawithhim. For these reasons, I am of opinion that the contention

«0f the Crown is correct, and that the defendant was guilty of a

~Accordingly, there must be judgment for the Crown for such

-~ penalty as the learned J udge before whom the matter came may
. think fit to impose.

. Btox J. Iam of the same opinion. I think that the stage

i # which the calculation is to be made is fixed by the section, and
. that the matter turns upon the provision that “ the goods shall be

. imespective of cost valued for duty and duty shall be paid thereon.”
Itis from the moment of entry that the section speaks, when the
: . oty is made, as here, for home consumption, and when it says
_ that the valve for duty shall be the ordinary market value of the
; go0ds in the country whence imported it speaks of things which

tn be ascertained as at that time. Then it goes on to say that
:jthere is to be deducted from that the “actual cost of labour and
';v_material used or expended in Australia in completing the manu-
""‘j_v.‘,,fac‘tme thereof or of putting up and labelling the same.” It is
* Auite clear that if we read that literally there is a difficulty

VOL. 111, 54
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created as contended for by the defendant. At that stage thy
actual cost, in the usual sense of the term, has not yet bee
incurred, and therefore it cannot then be exactly ascertained
But we are bound to read the passage so as to give it somy
meaning and effect, not to read it, as I take it, so as to make
say that the legislature meant that the goods should be value
for duty and the duty paid only on the completion of the prou'"
of manufacture or putting up and labelling, although the genera
provisions of the Act and this section in particular indicate tha
the duty is to be paid upon entry, there and then. That woul
be an unusual method of construction, and we naturally asl
ourselves, could Parliament have intended to make suchapro“
vision as would render nugatory the whole provision for paymen
of duty at the time of entry ? The result, in my opinion, is that th
words “actual cost ” should be interpreted in view of the circam
stances under which the deduction has to be made, that is tou,‘
that the cost at the moment at which the goods are valued fo
duty and at which duty is to be paid on them, is not actual costa
it would be understood under other circumstances. It is plain tha
the legislature did not intend the word “actual ” to be understoor
in the ordinary sense, but as meaning actual cost as nearly asitear
be computed at that time and in those circumstances. The neares
thing to that would be the cost of manufacture as ascertained b}
experience. That is to say, the cost, as I suggested in the cours
of the argument, as estimated by the owner of a going concer
engaged in the business of putting up these pills for sale, so as b
convert them from nondeseript bulk into the marketable completec
article. The calculation would be based on the quantity of the good
imported as it will be represented in the goods when labelled ant
put up in bottles, the cost of bottles, labels and printing, and the cos:
of wages to be paid during the process. All these things an
capable of being computed at that time. This is an immediat:
calculation based upon known facts. This construction of the
words “actual cost of labour and material used or expended”
gives a sensible meaning to every part of the section. :
For these reasons I agree with my learned brother the Chiel
Justice in the opinion that the contention of the Crown is right
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;_;O’CONNORJ In this case the charge against the defendant,
tv.although put in several different ways, involves really only the
3\\:‘@9 charge, that the entry made by the defendant was untrue in
:.,‘@e particulars, in the statement of value for duty, and in the

1/-amount at which the duty was stated. As the latter amount
Al - &pended upon the value for duty the whole of the charges are
yzpressed substantially in the one allegation that the entry was
mtrue in respect of the statement of value for duty. Now, the

‘nlue for duty is a mixed question of law and fact. There is a
‘my great deal of difference between what the plaintift alleges
b —“tzobe the value, namely, £2,160, and the value for duty stated by
‘_,'_vbhe defendant, £154. The difference between these valuations

depends entirely upon the view taken of the meaning of sec. 144.
The difference between the two valuations turns entirely upon a
qnestxon of law.

We have had two interpretations of the section put before us.
That contended for by Mr. Gordon is this: the valuation for
&nty must mean valuation at the time when payment is to be

mde That valuation cannot be made until after the process of
i Imttmg up the goods has taken place. Therefore the time for
.' _payment of duty cannot arrive until the goods have been actually
~ pub up and the cost to be ascertained has been actually incurred.
~Then, and not until then, is the defendant liable to pay duty.
= Gertalnly that construction does give a meaning to the section.
’The question is whether that meaning is at all consistent with
7 the intention of the Act in general or of this section in particular.
““Dr. Cullen, on the other hand, reads the section as making it

~ imperative upon the person wishing to pass goods to make an

- &timate of what the actual cost of labour and material used or

“Peﬂded n putting up and manufacturing the goods will be,

7 and, after deducting that from the other known elements of value,

¢ tostate upon the entry of the goods, and before tliey are put up,

/'5 What the value for the purpose of duty will be. The question for
"0 determination is: which of these constructions is more in

:f:' lecoldance with the intention of the legislature as indicated by
the Act ag o whole.

~
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There are two main underlying principles in the Act whig
must not be lost sight of. The first is this: the whole polie:yub
the Customs Aect, as indicated by a number of sections, is
from the time of importation until the time of paying duty, ﬁ
customs shall not lose control of the articles imported. Tha.t‘;i‘
indicated directly in sec. 30, which provides that imported "‘
shall be subject to the control of the customs from the time o
importation until delivery for home consumption or exporta.ﬁnib_
The object of that provision, if it were necessary to give ugi
reasons for its enactment, is obvious ; if once goods go into hom
consumption, that is,into circulation, it becomes almost 1mpossibig
to trace them. The only security the customs authorities M
have in such a case for the payment of duty would be in mmL
cases the personal security of the importer. Therefore it m,i
the Actis to be effective, that all through the dealings with
goods, from the time they are first imported until duty is pj
they must be kept under customs control. In order to secur
that end it is provided that no goods can be landed from the shij
until the entry has been passed or a permit given by the collector
The entry must be passed before goods can be landed. Entry
may be passed in one of three ways. It may be made for hom
consumption, that is to say, by passing an entry immediately -
which, according to the Act, is a warrant for taking the good:
away and dealing with them. Before they go out for consump-
tion duty must be paid. For that purpose it is essential that
there be a payment of duty contemporaneous with the entry"
The other cases for which they may be entered are for warehousing*
and for transhipment. Warehouses under the Act are of several
kinds. There are some in which a manufacture may be carried .
on in bond. If goods are imported for the purpose of being mant=
factured, the manufacture is carried on in the warehouse in bond,
and when the manufacture is completed, an entry for home con=
sumption is made and duty is paid. It will be seen from these:
different kinds of entry that the time for valuation is different in-
different cases. In the case of an entry for home consumption, it
must be made when the goods are landed. In the case of an entry
for warehousing, it is not necessary to make a valuation until the.
time arrives for payment of duty. And if goods are entered



=

JOLR OF AUSTRALIA.

faeture may be carried out in a warehouse, and duty paid when
e manufacture is complete. Thus the time for payment of duty
uhes only when all the elements necessary for making the valua-
. fion are in existence. Butif we look at the entry in question here
_wesee that it is an entry for home consumption. That entry
: _.\jﬁmot be made without payment of duty. Duty cannot be fixed
u j,iithout ascertainment of value, and according to the whole scheme
g ... of collection of duties under the Act, the time for payment of duty
ithe time for valuation. But it is contended that in cases under
ue,14-4 the valuation may be deferred. If it is to be deferred to
_some later period that is absolutely contradictory of the whole

- lnheme of the Act, because then the goods must go into consump-
# f;lon without an entry, and the provisions for keeping control of
khe goods in the customs become valueless. Now, it is said by
M. Gordon that there is no reason why the entry should not be
. made, that is, an entry on importation, under sec. 154 in the
—‘:urdin&ry way, leaving out sec. 144 altogether, and afterwards

~ when the manufacture is completed, and the product ready for
" home consumption, the additional value may be ascertained and

~ the extra duty recovered. But in my view that contention is
notsound for this reason :—Sec. 144 must be taken as qualifying
m.154 and, although in regard to ordinary goods where duty

~ i imposed according to value, the valuation is to be made

J jlmdet- sub-section (@) of that section, immediately it appears
. ': that the goods which are being imported are of the kind
" indicated in sec. 144 they are taken out of the general category
" and must be dealt with under the latter section. If Mr. Gordon
7 s1ight in saying that the goods are not within sec. 144 until
=" they have been hottled, labelled and put up ready for sale, the
= importer would not need to make any entry at all, for in that
v7 @se no duty would be payable until after the process of
- manufacture was completed, and the goods had gone from the
- eontrol of the customs. Now, one objection that was put very
+ stongly by Mr. Gordon, and which at first impressed me a good
o deal was this, that as the making of an incorrect statement under
17 866 144 is punishable by severe penalties, the legislature could
. 1ot have intended that the Act should compel an importer to

k.
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make a mistake, and then provide a heavy penalty for |
making of any mistake. But the answer to that is this,
it is one of the underlying principles of the Act that the G
ment should rely upon the importer to honestly ‘state the
according to his knowledge, in reference to a matter of which b
knows everything and the customs authorities know nothing
If in the case of duties payable ad valorem the custom
authorities took steps in each case to satisfy themselves of th
value of the goods for duty before allowing them to land, trad
would be seriously hampered. Almost of necessity they
take the importer’s statement of value primd facie as true.
policy of the Act, therefore, is that the customs authorities s
to the statement of the person importing the goods. There an
cases in which there is no difficulty in stating values accut:;s
In the ordinary case of goods purchased abroad the importe
will have no difficulty in stating the market value. But thew
are many cases in which the goods have not been purchaset
abroad, but have been exported for sale in Australia. How isﬂ“
market value in the country of export to be fixed by the imporﬁ(it
In such cases he cannot do more than make an estimate of t‘
fair market value of the particular goods in the principal markel
of the country whence they are exported. ;

The necessity of estimates of value by importers is apparent
through all that portion of the Act which deals with duties
imposed according to value. In the case of all these estimates of
value the importer is liable to be proceeded against for misstate:
ments of value. It appears to me, therefore, that the interpreta~
tion contended for by Mr. Gordon would be absolutely contrary.
to the whole intent and purpose of the Act as shown in its other
provisions, and would render nugatory the precautions displayed
all through the Act for keeping the goods under the control of
the customs till duty has been paid. On the other hand, Dr.
Cullen’s contention is one which the words are capable of bearing
grammatically, and it is a construction which will bring this sec-
tion into harmony with the underlying principles of the Act l‘
the rest of its provisions. I do not think it is necessary to strail

4
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“yeducing a section to a nullity, had gone a very long way in its

~mnstructxon in order to bring out a workable meaning. There is
100 pecessity to do that in this case. I think the case of Rex v.

% i ngy Vasey (1), in which Lord Alverstone C.J. makes a statement of the

" g as applied to a criminal case, states correctly the principle laid

 down by all the authorities. He said, (2):—“Where the language

7 Lofastatute, in its ordinary meaning and grammatical construction,

" Jeads to a manifest contradiction of the apparent purpose of the

" w-enactment, or to some inconvenience or absurdity, hardship, or

injustice, presumably not intended, a construction may be put upon

w2 -t which modifies the meaning of the words, and even the structure
i of the sentence.” He there quotes with approval the passage

_ from Mazwell on the Interpretation of Statwtes, 3rd. ed., p. 319,

in which the principle is laid down to its fullest extent. It is not
necessary to go to that extent here, because, it appears to me, you
. may interpret this section as my learned brother the Chief Justice
- has suggested, by construing the words “actual cost of labour and

- material used or expended” not as meaning labour and material

.- actually used or expended on these particular goods, but actual as

. lrawing a. distinction between cost of labour and material only and

ofher costs which might fairly in the ordinary estimate of trade

_ profits be put upon that labour and material. I think that is the
- proper contruction of the words.

That is a construction which makes it possible to have the

_ entry made when the goods are landed. If the goods are entered
*_forhome consumption the estimate must, of course, be made before
"f the cost has been incurred. But, if the other form of entry, namely,

warehousing for manufacture, is adopted, ‘the parties may be able
p to arrange to wait until as the result of actual experience they are
~_able to ascertain the exact amount involved in the cost of labour
__ and material necessary for putting up and labelling the goods in
* this country.

For these reasons T am of the opinion that the verdict should

- befor the plaintiff on the whole of the claim.

(1) (1905) 2 K. B., 748. (2) (1905) 2 K.B., 748, at p. 750.
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e words of the section to give effect to that interpretation. H. C. oF A.



