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In the present case, the penalty incurred is joint. Two or mop
persons are sued under a common firm name in pursuance of the
Act ; and the only matter in issue, the only matter as to which
the justices can take evidence, is this, was a person working on
the premises occupied by the firm during prohibited hours?

Higgins J. . . . . .
o Occupation by this firm is an essential part of the informant’s
case in this prosecution. I am therefore of opinion that the
Factories and Shops Act allows an information and convietion
against a firm as well as against a corporation; and that the
prosecutor is entitled to have the conviction entered against the
defendants by their firm name, and to take such means of
enforcing the penalty as the law may allow him.
Appeal allowed. Order appealed from dis-
charged.  Case vemitted to justices.
A
RPp' Sicbel & Appellant to pay costs of the appeal.
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1907 ON APPEAL FROM THE SUPREME COURT OF
NEW SOUTH WALES.
SYDNEY,
May 17.  Appeals to High Court in criminal cases—Special leave—Grounds for 1'ef""'"17”
Nj;awg;“\“ Question of fact involved—Comment upon accused person refraining from g
Vst evidence on oath—Crimes Act 1900 (N.S. W.), (No. 40 of 1900), sec. 407, sub-sec. %
GIri_fﬁm C:l The High Court will not entertain an appeal from the Supreme Court of 8
H?‘;ilfi’.’lé‘f}.x. State in a criminal case on a mere question of fact,
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Principle laid down by the Privy Council in In re Dillet, 12 App. Cas., H. C. or A.

459, at p. 467, as to granting special leave to appeal in criminal cases, applied.

1907.
——

Sec. 407 of the Crimes Act 1900 of New South Wales provides, infer alia, BATAILLARD

that every accused person in a criminal proceeding shall be competent, but
not compellable, to give evidence, but that it shall not be lawful to comment
at the trial of any person upon the fact that he has refrained from giving
evidence on oath on his own behalf.

Held, that the question whether a Crown Prosecutor, by referring to the
fact that the accused had made a statement merely, not upon oath, did in fact
under the particular circumstances of the case invite the jury’s attention to
the accused person’s ability to give evidence on oath, was a question of
fact, on which different minds might come to different conclusions, and,
therefore, when the Supreme Court, on a special case stated for their opinion,
held that under the circumstances there had not been a comment within the
meaning of the section, special leave to appeal from their decision should be
refused.

But held, that, though a mere statement of the fact that what the accused
person had said in his own defence was not on oath did not in itself amount
to a comment, yet if it were accompanied by any circumstance calculated to
inform or remind the jury of the fact that the accused person had the right to
give evidence on oath, and yet failed to do so, it would be a contravention of
the section.

Rex v. Macfarlane, (1907) 7 S.R. (N.S.W.), 149, so far as it purported to
lay down a contrary principle, dissented from.

Circumstances under which such a statement of fact would amount to a
comment, considered.

Special leave to appeal from the decision of the Supreme Court rescinded.

AppEAL from a decision of the Supreme Court of New South
Wales on a Crown case veserved.

The prisoner, when on his trial at the Quarter Sessions on a
charge of larceny, made a statement from the dock, without being
sworn, under sec. 405 of the Crimes Aet 1900. He was convicted,
but the learned Chairman of Quarter Sessions stated a special
case for the Supreme Court, on the question whether certain
remarks made at the trial by the Crown Prosecutor in addressing
the jury amounted to a comment on the fact that the prisoner
had refrained from giving evidence on oath, within the meaning
of sec. 407 of the Act.

The Supreme Court following their own decision in Rex v,

v.
Tue Kine.




1284

H. C. or A.
1907.
——

BATAILLARD
.
THE KiNG.

HIGH COURT 11907,

Macfarlane (1), held that there had been no comment, and sus-
tained the conviction.

From this decision the present appeal was brought by special
leave. The facts are fully stated in the judgments.

Breckenridge, for the appellant. Sec. 407, sub-sec. 2, is a re-
enactment of the Act No. 30 of 1898, sec. 1, which was passed to
get rid of the effect of the decision in Kops v. The Queen;
Ex parte Kops (2). In that case the statement of the fact
that the accused could have gone into the box and given evi-
dence on oath but did not do so was assumed to be a comment,
but comment was held to be permissible. The object of
the section is to render an accused person competent to enter
the witness box if he wishes to do so, and at the same time
to prevent it being made practically compulsory on him to do
so by the fear of judicial comment upon his refraining. The
Act should be strictly construed in the prisoner’s favour in
order to give him the benetit the law intended. [He referred to
Butterworth, Criminal Kvidence Act 1898, pp. 17-21.] The
Supreme Court have always proceeded upon a misconception of
the section. In their opinion it is a mischievous one, to be re-
stricted in its operation as far as possible. In that view they
have held that a mere statement of fact, even if it amounts to
saying that the prisoner was able to go into the box but did not
do so, cannot be a comment: Rex v. Macfarlane (1). But a mere
statement of facts may amount to a comment: Odgers on Libd
and Slander, 3rd ed., p. 40; Lefroy v. Burnside (No. 2) (3);
O'Brien v. Marquis of Salisbury (4); South Hetton Coal Co. Ltd.
v. North Eastern News Association Ltd. (5); Best on Evidence,
10th ed., pp. 527, 528. But here there was more than a mere
reminder to the jury of what they may have known before.
There were suggestions as to the motives actuating the accused.

- There are many decisions of the Supreme Court in Canada on &

similar provision, sec. 4 of the Canadian Evidence Act 1893,
which show that any indirect or covert reference to the prisoner’s

(1) (1907) 7 S.R. (N.S.W.), 149. 4) 6T R,H3
(2) (1894) A.C., 650, (5) (1894) 1 Q.B., 133,
(3) 4 L.R. Il,)ob
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gilence amounts to a comment: The Queen v. Corby (1); The H.C.or A.

King v. Charles King (2); The Queen v. Wewr (No. 3) (3); The

1907.
B

King v. Hill (4); The King v. McGwire (5). The reference to pyrsmraro

the fact that the statement was not subject to cross-examination
suggests that the accused could have gone into the witness box
and given evidence on oath, and therefore amounts to a comment
on the fact that he refrained from doing so. [He referred also to
The Queen v. Rhodes (6); American and English Encyclopedia
of Law, vol. 29, pp. 679 et seq.]

Browning, for the Crown. There was no comment in the sense
in which that word is used in sec. 407. If there was a comment,
it was directed against the value or strength as evidence or quasi
evidence of a statement made from the dock, i.e., not on oath.
The remarks of the Crown Prosecutor might have been made
with equal force as to the weight the jury should give to the
prisoner’s statement as evidence, if there had been no Act giving
him the right to give evidence on oath. There was nothing
which implied that he could have given sworn evidence if he had
wished. A statement not on oath has been held not to be
evidence in the strict sense: Reg. v. Morrison (7). The Crown
Prosecutor’s remarks should be looked at in the light of that
decision.

[GriFriTH C.J.—But, as the law is that he may go into the box,
the remarks must be considered in the light of that law, and the
question is whether, when so considered, they refer to the non-
exercise of that right.

Isaacs J—If the Crown Prosecutor had said, “This is a mere
statement. It is not on oath,” the case might be different. But
he has also used the words “ from the dock,” and so referred to
the place from which the statement was made.

Hicains J—I should not think that the words “from the
dock ” were enough to suggest that the accused “refrained ” from
giving evidence on oath.]

That is the contention of the Crown. There may be a criticism

(1) 1 Can. Crim. Cas., 457. (5) 9 Can. Crim. Cas., 554.
(2) 9 Can. Crim, Cas., 426. (6) (1899) 1 Q.B., 77.
(3) 3 Can. Crim. Cas., 262. (7) 10 N.S.W. L.R., 197.

(4) 7 Can. Crim. Cas., 38.

v.
Tae KiNg.
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of the attitude of the accused without necessarily reflecting o
the fact of his not going into the box : The King v. Burdell (1)
It was held in Rex v. Duffy (2) that the Judge was entitled to
point out that the prisoner’s statement was not on oath. That
was followed in The King v. Livens (3). In The King v,
Chapman (4) eriticism upon the value of the prisoner’s statement as
evidence was held justifiable. There is nothing in the enactment
to prohibit such criticism. This Court should not reverse a series
of decisions in the Supreme Court upon the construction of a
State Act.

[GriFFiTH C.J.—I think those decisions are right, but the
question is whether this case falls within them.]

Breckenridge, in reply. In those cases the words were very
different. The real question is whether the reference was in-
tended or calculated to direct the attention of the jury to the
prisoner’s neglect to avail himself of his legal right to give
evidence on oath. The words used in this case might easily have
had that result with the jury.

Cwr. adv. vult.

GriFrFITH C.J.—Leave to appeal in this case will be rescinded
We will give our reasons on Monday.

The following judgments were read.

GrirrFiTH C.J.  This Court has hitherto followed the practice
of the Judicial Committee with regard to granting special leave
to appeal in criminal cases. That practice is thus stated in the
case of Kops v. The Queen, Ex parte Kops (5), quoting from the
opinion of the Board in In re Dillet (6):—“The rule has been
repeatedly laid down, and has been invariably followed, that
Her Majesty will not review or interfere with the course of
criminal proceedings, unless it is shown that, by a disregard of
the forms of legal process, or by some violation of the principles
of natural justice, or otherwise, substantial' and grave injustice
has been done.” The same rule was again stated in the case of

(1) 10 Can. Crim. Cas., 365. (4) 18 N.S.W. W.N., 254
(2) (1901) 1 S.R. (N.S.W.), 20. (5) (1894) A.C., 650, 652.
(3) (1907) 7 S.R. (N.S.W.), 151. (6) 12 App. Cas., 467.
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Ex parte Carew (1). In Kops's Case (2), a disregard of the express
provisions of a Statute, passed for the benefit of accused persons
on their trial, was assumed to come within this rule, but leave
was refused on the ground that the decision appealed from was
correct.

Special leave was granted in the present case, under the follow-
ing circumstances. By the Crimes Act 1900 (No. 40), sec. 407 (2),
it is provided that an accused person in a criminal proceeding shall
be competent, but not compellable, to give evidence, and it is
enacted that “it shall not be lawful to comment at the trial of
any person upon the fact that he has refrained from giving
evidence on oath on his own behalf.” It was represented that, on
the trial of the appellant on a charge of larceny, the Crown
Prosecutor had called the attention of the jury to the fact that,
although the appellant might have given evidence on oath, he had
not done so, and that on a case reserved the Supreme Court had
affirmed the conviction on the ground that a mere statement of
the fact was not a comment within the meaning of the section.
The language actually used by the Crown Prosecutor is thus

stated in the special case:—* Bataillard’s statement is a state-

ment merely, not upon oath, and the Supreme Court of this State
has gone so far as to hold that the statement cannot be regarded
as evidence. It simply goes to the jury for what it is worth. A
man makes a statement {from the dock not on oath,not subject to
the greatest of all tests—that of cross-examination. When people
have their backs against the wall T don’t think they will stick at
telling a few lies.”

When the appeal came before the Supreme Court, it was
apparently thought that the case was concluded by a decision of
that Court in the case of R. v. Macfarlane (3), in which the
Court had held that it was not contrary to the enactment for the
presiding Judge to remind the jury that a prisoner’s statement in
contradiction to sworn testimony was itself not on oath, the
reason given being that a mere statement of fact was not a com-
ment within the meaning of the Statute. The appellant’s counsel
accordingly did not argue the matter, and the conviction was

(1) (1897) A.C., 719. (2) (1894) A.C., 650.
(3) (1907) 7 S.R. (N.S.W.), 149.
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H. C.or A. affirmed. I do not see any reason for dissenting from the actual
307‘ decision in Macfarlane’s Case (1), but I do not assent to the
suggestion that a mere statement of a fact cannot of itself he o

BATAILLARD
v. 7 : R Q : h
. : ont. at is forbidden by the S C
e Kong,  comment. What y the Statute is commenting upon
the fact that the accused person has “ refrained from giving evi-
Griffith C.J. S o

dence on oath on his own behalf.” In my opinion, the term “ re-
frain” imports two ideas—opportunity to give evidence on oath,
and failure to take advantage of that opportunity. And I think
that to call the attention of the jury to the ability of the accused
to give evidence on oath, whether that ability is regarded as a
matter of fact or law, and to his omission to do so, is a comment
forbidden by the Statute. Sofar I have no difficulty. But inthe
application of the rule to the facts in the present case, I find great
difficulty. In the reasons furnished by the learned Judges to this
Court for their decision, they say that the appellant’s counsel said
that, “ seeing the way in which the case was stated and placed
before the Court, he was not prepared to argue the case.” It is
admitted that, when saying so, he thought the case was concluded
by Macfarlane's Case (1).  But I am disposed to think that he
was right for quite a different reason. I think that the words
complained of are ambiguous, and need something in the nature of
an innuendo to explain them. The material words are :—* A man
makes a statement from the dock not on oath, not subject to the
greatest of all tests—that of cross-examination.”  If such words
had been used immediately after the passing of thes Act, and when
the competency of accused persons to give evidence on their own
behalf was not a matter familiar to juries, they might, and prob-
ably would, have been innocent. ~But when the law has been in
force for many years, and the trial takes place, as this did, in a
Court which is in almost perpetual session, and where the spectacle
of an accused person giving evidence on oath on his own behalf
is familiar, T am not at all sure that it ought to be inferred that
the words would not convey a reference to the fact of the accused
person’s competency. Again, a mere gesture on the part of the
Crown Prosecutor, or a change of inflection in his voice, might
have conveyed such a reference beyond all doubt. Suppose that
when he used the words, “ from the dock,” he had pointed towards

(1) (1907) 7 S.R. (N.S.W.), 149.
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the witness box, or suppose that the person jointly indicted with H. C. or A.

the appellant had himself given evidence on oath, the inference

1907.
——

would have been unmistakeable, for we are told that the practice Barariraxp

in New South Wales is for accused persons to give evidence from
the witness box, and not from the dock.

The only question, therefore, that, on my view of the law, arises
for decision in the present case, is whether the Crown Prosecutor
did, or did not, in fact invite the jury’s attention to the appellant’s
ability to give evidence on oath. I doubt whether the case as
stated affords the necessary material for answering this question.
And, if T were sitting in the Supreme Court, I should be disposed
to order it to be restated. But I do not think that this Court can,
consistently with the rule to which I have already veferred,
properly entertain an appeal in a criminal case on what turns out
to be a mere question of fact, on which different minds might
readily arrive at different conclusions. In my opinion, the leave
to appeal was improvidently granted, and should be rescinded.

Isaacs J. The second sub-section of sec. 407 of the Crimes Act
1900 was passed after the decision in Kops v. The Queen; Ex parte
Kops (1), and must be read in the light of that case. That was a
special leave to appeal from a judgment of the Supreme Court
upholding a conviction. The nature of the application appears
from the following passage from the judgment of the Privy
Council (2):—“The point on which special leave to appeal is
sought in the present case is whether upon the trial of a prisoner
since the passing of the New South Wales Criminal Law and,
Evidence Amendment Act (55 Vict. No. 5), it is legitimate for a
Judge, in commenting upon the facts proved, to refer to the
capacity of the prisoner to give evidence on his own behalf, and
S0 explain matters which would be naturally within his own
knowledge, and of which an explanation would be important in
view of the evidence already given. The argument would have
to go, and did go, to this length—either that in no case is a Judge
entitled to comment upon the prisoner having refrained from
giving evidence, or that in this particular case there were circum-
stances rendering such a comment illegitimate in point of law.”

(1) (1894) A.C., 650. (2) (1894) A.C., 650, at p. 652.
VYOL. 1V, $3

v.
TrE KinG.

Griffith C.J.
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Their Lordships refused leave to appeal, and, from what they
say, evidently regarded it as a comment “ to call attention to the
fact that the prisoner has not tendered himself as a witness it
being open to him either to tender himself, or not, as he pleases”
(1).

At that time there were in force two special provisions with
reference to the trial of an accused person. The first was con-
tained in sec. 470 of the Criminal Amendment Act 1883, and is
now repeated, so far as revelant to this case, in sec. 405 of the
present Crimes det; the other was found in see. 6 of the
Criminal Law and Evidence Amendment Act 1891, in the
following terms:—“Every person charged with an indictable
offence, and the husband or wife, as the case may be, of the per
son so charged, shall be competent, but not compellable, to give
evidence in every Court on the hearihg of such charge: Provided
that the person so charged shall not be liable to be called as a
witness on behalf of the prosecution nor to be questioned on
cross-examination without the leave of a Judge as to his or her
previous character or antecedents.” 1In July 1898, an Evidence
Act was passed, which made further provisions regarding the
protection of persons accused in criminal proceedings. This so far
left the law as laid down in Kops’ Case (2) still subsisting.  But
in November 1898, a short Act was passed, called the Aeccused
Persons Evidence Act 1898 (No. 30 of 1898), and enacting by
sec. 1 that— It shall not be lawful to comment at the trial of any
person upon the fact that he has refrained from giving evidence
on oath on his own behalf.” Sec. 407 now contains the enaet-
ments of 1898. The legislature appears to have taken the very
words “comment” and “refrained” from the Privy Councils
judgment in Kops Case (2), and, reading the legislation by the
light of that judgment, it appears to me to be plain. A new
opportunity had been afforded to a prisoner to establish his inno-
cence if he could. But reasons other than a sense of guilt, such
as timidity, weakness, a dread of confusion or of cross-examina-
tion, or even the knowledge of a previous conviction, certainly in
a summary proceeding, and perhaps in the case of a trial for an
indictable offence, might easily prevent the accused person from

(1) (1894) A.C., 650, at p. 653. (2) (1894) A.C., 630.
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availing himself of the new means permitted by law. Hence the H.C.orA.

legislature determined to prevent the enactment, if not used by

1997.
N

the prisoner, from being employed as a means of inculpation. BiraiLLarp

. : . i i
This leads me to the conclusion that sub-sec. 2 of sec. 407 is a 0% ve.

limitation of the power of comment only so far as relates to the
vest of that section, and contains no prohibition regarding sec.
405. Tt is necessary to bear this distinction in mind. So far as
the latter-mentioned section is concerned, the law remains un-
changed,’and comment may still be made, either that the prisoner
has not made any statement as permitted by that section, or that
the statement, if made under it, is not on oath, and therefore may
not be considered as weighty as the evidence of witnesses under
oath. If, however, reference, direct or indirect, and either by
express words or the most subtle allusion, and however much
wrapped up, is made to the fact that the prisoner had the power
or right to give evidence on oath, and yet failed to give, or in
other words, “refrained from giving,” evidence on oath, there
would be a contravention of the sub-section now under considera-
tion. The question whether the law has been so contravened
must depend in each case on the words used and the circum-
stances in which they are used.

Here we have nothing but the case as stated before us, and on
full consideration I think the words complained of, standing
alone, and without any ecircumstances pointing to a further
meaning than appears on their face, do not contain any express
or implied statement or suggestion that the accused had the right,
if he chose, to give evidence on oath, and yetﬂ abstained from
doing s0. In other words, they do not in themselves exceed the
legitimate comment that a prisoner exercising his right (and for
all that appears from the words in question the only right he has)
of merely stating facts on his own behalf, is likely to overstep
the truth to save himself, and that his statement, not being on
oath, is not capable of being tested by cross-examination. The
Supreme Court relied on Rex v. Macfarlane (1). With the
Judgment in that case I agree, though it is plain that the fact of
a prisoner’s statement not being on oath may well be presented
as to amount to a comment, that it might have been made more

(1) (1907) S.R. (N.S.W.), 149.

Isaacs J.
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reliable by being given on oath. However, as I cannot see that

any wrong principle of law has been applied to the facts of this
case, and for the purpose of indicating the proper practice in such
matters, I agree that the right order is to rescind the leaye

given.

Hicins J. I concur in the order proposed. The words used
by the Crown Prosecutor have been set out in the judgment of
the Chief Justice. According to the case as stated, thfere is no
complaint against the Crown Prosecutor, except that he exceeded
his duty by merely using the words. Nothing is alleged against
him but the bare words. The New South Wales Crimes At
1900, sec. 407, enables an accused person to give evidence on oath,
but provides in sub-sec. (2) that it shall not be lawful to com-
ment at the trial of any person upon the fact that he has refrained
from giving evidence on oath on his own behalf.” The comment
must be on the refraining—on the fact that he could have given
evidence on oath and has not done so. In this case, I cannot
find any such comment. Under another section—sec. 405—the
prisoner can make a statement without oath; and the Crown
Prosecutor merely pointed out to the jury, as he was entitled to
point out, that this statement was not on oath, was not subject to
cross-examination, and was made under such circumstances as to
strongly tempt a prisoner to tell an untruth. There is no sugges-
tion in the words of the Crown Prosecutor—so far as I can find—
to the effect that the prisoner was at liberty to give evidence on
oath, or that he had failed to avail himself of such a privilege. I
am not able to take the view that a mere statement of the fact
that the prisoner had this power, and failed to use it, cannot,
under any circumstances, be a “ comment,” as the Full Court seem
to have thought in Rex v. Macfarlane (1). But I agree with the
Full Court in the result, that the Crown Prosecutor did]not{in
this case, or in Macfarlane’s Case, exceed the limits of his duty.

T should like to add that the Full Court seems to have treated
Mr. Breckenridge as having abandoned his appeal. I should have
felt great difficulty in entertaining this appeal in the face of the
expressions used to this effect by their Honors, but for Mr.

(1) (1907) S.R. (N.S.W.), 149.

s
.
E
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Browning's frank admission.  Mr. Breckenridge, it seems, merely H.C.orF A.
intimated that, in view of the decision of the Full Court in Mac- ]_9,(2
farlane's Case (1), he would not take up the time of their Honors Baramvarp
with arguments which they had already overruled. Tur KINe.
I understand that it has been the practice of the High Court

to rescind the leave to appeal in such a case as the present ; and
I see no sufficient reason for departing from this practice under
the circumstances.

Higgins J.

Special leave rescinded.

Solicitor, for the appellant, H. R. Clark.

Solicitor, for the respondent, The Crown Solicitor for New
South Wales.

C. A W.
[HIGH COURT OF AUSTRALIA.]
HAMILTON 3 X ; : : : . APPELLANT ;
RESPONDENT,
AND
WARNE RESPONDENT.
PETITIONER,

ON APPEAL FROM THE SUPREME COURT OF
VICTORIA.

Insolvency Act 1890 (Vict.) (No. 1102), sees. 37 (VIIL ), 45— Petition for sequestration H. C. oF A,
—Act of insolvency—Failure to satisfy judgment—Demand for more than is 1907.
owing—Notice of objection, sufficiency of. —

. : MELBOURNE,
Where judgment has been obtained against a debtor, and he has afterwards June 17, 18
L

paid part of the amount due, a subsequent demand upon him for the whole 24.
amount of the judgment debt is not a good demand on the debtor to satisfy :
the judgment so as to constitute an act of insolvency within the meaning . S

Barton,
sec. 37 (virw) of the Insolvency Act 1890. Isaacs and

Higgins JJ.
(1) (1907) S.R. (N.S.W.), 149.




