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Higgins J. 

[HIGH COURT OK AUSTRALIA.] 

WILLIAMSON PLAINTIFF; 

AND 

THE COMMONWEALTH .... DEFENDANT, 

H.C. or A. Commonwealth Public Service Act 1902 {Xo. 5 of 1902), .fees. 46, 78—Publ 

1907. ra»< — Dismissal — Procedure — Suspension—Condition precedent— Wrongful 

'—.—' dismissal—Reliej—Damaijes—Reinstatement—Defence—Money not voted by 

MELBOURNE, Parliament. 

Nov. 18, 19, 
2ft, 29. On 20th January 1907 an officer of the Public Service of the Commonwealth 

was suspended from duty in reference to a shortage which had been dis­

covered in his accounts. H e was prosecuted criminally in connection with 

that shortage, was tried and was acquitted. Afterwards, on 2nd May, the 

officer was charged under the Commonwealth Public Service Aet 1902 by the 

Chief Officer with three offences, one being in connection with the shortage 

in his accounts, and was required to admit, deny or explain these charges, 

but the original suspension had not been removed, nor was the officer 

suspended on the later charges. The officer having denied these charges, was 

on the 7th M a y further suspended, and, after proceedings which were in 

accordance with sec. 46, the Governor-General in Council "approved" of his 

dismissal, and tlie Government excluded him from the Lepartment, and would 

not allow him to perform his duties. 

Held, that the officer was wrongfully dismissed and was entitled to recover 

damages from the Commonwealth for such wrongful dismissal. 

Sec. 78 of the Commonwealth Public Service Act 1902 is not an answer to a 

claim for damages for wrongful dismissal from the Commonwealth Public 

Service. 

There is no right to dismiss an officer at will or otherwise than in accord­

ance with the procedure prescribed in that Act. 

The power of dismissal under sec. 46 of that Act must be exercised strictly, 

and suspension from duty of an officer on the charges for which he is subse­

quently dismissed is a condition precedent to his rightful dismissal ; but 
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although the power has been wrongfully exercised, if he has been in fact put H. C. OF A 

out of the service, he is not entitled to a declaration that he remains in the 1907. 

He lias the same remedy as any other servant wrongfully dis- '—•—' 

missed. W I L L I A M S O N 

lu assessing damages for such a wrongful dismissal tlie Court will take into H t "M' 
MONWEALTH. 

consideration the fact that the officer was liable to be forthwith dismissed 
rightfully under the process prescribed by the Act. 

TIM \I. OF At TION. 

Tin- plaintiff, William Suckling Williamson, broughl an action 

in the High Court against the Commonwealth claiming £3,000 

damages fur the wrongful and illegal dismissal of him from his 

i.llice of Postmaster in the Public Service of the Commonwealth, 

and alternatively:—(a) A declaration that the plaintiff still was 

or was entitled to he reinstated as, an officer in the Public Sen ice 

ef i he t !ommonwealth ; (b) if necessary, an order for the reinstate­

ment of I he plaintiff in the Public Service of the (!ommonwealth : 

(c) an order for payment !<) the plaintiff by the defendanl of all 

arrears of salary at the date of such order for payment, or, 

alternatively, of a sum of money equivalent to the whole salary 

the plaintiff would have received, or would have been entitled i" 

receive, up to the date of such order had he not been deprived of 

his salarj ; (d) such other declaration or older as the Court 

mighi deem proper or necessary. 

Prior to 1st March 1901 the plaintifl'had been an officer in the 

Post and Telegraph Department of Victoria, and on that day, 

when that Department was transferred to the Commonwealth, 

the plaintiff was transferred to the Public Service of the Common­

wealth, and thereafter remained an officer in the Department of 

the Postmaster-General. At the beginning of the year U'07 the 

plaintiff was Postmaster at Diniboola, in Victoria, at a salary of 

E235 per .iiiiinni. O n 29th January 1907 an inspector of the 

Department examined the Post Office books under the charge of 

the plaintiff and found a shortage of £50 (is. 7J,d. O n 30th 

January 1907 a letter was written by F. L. Onttrim. Deputy 

Postmaster-General and Chief Officer of the Department, to the 

plaint ill' as follows :—" With reference to the shortage of 

£50 (is. 7|d. discovered in your advances by the inspector w h o 

visited your office yesterday I have to inform you that, pending 
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H. C. OF A. further action, }-ou are suspended from duty under the provisions 
1907' of sec. 46 of the Commonwealth Public Service Act 1902." 

WILLIAMSON On 20th February 1907 the plaintifl' was at the Court of 

T IE (b J Petty Sessions, Dimboola, charged on information with larceny 

MONWEALTH. 0f £50 6s. 7-kl. the property of His Majesty, and on the hearing 

of the information the plaintiff was discharged. 

On 10th April 1907 the plaintiff was at the Court of Petty 

Sessions, Dimboola, committed for trial on an information for 

that on or about 29th January 1907 he being an accounting 

officer within the meaning of the Audit Acts 1901 and 1906 did 

improperly dispose of certain public moneys, to wit, £50 6s. 7|d., 

which sum had been received for or on account of the Common­

wealth by the plaintiff. On this charge the plaintiff was on 26th 

April 1907 tried at the Court of General Sessions at Ararat, ami 

was found not guilty. 

On 2nd May 1907 a letter was written by W. B. Crosbie, 

Acting Deputy Postmaster-General (F. L. Outtrim having ceased 

to act as Chief Officer about 21st February 1907) to the plaintiff 

as follows :—" Take notice that you are hereby charged under 

sec. 46 of the Commonwealth Public Service Act 1902 with the 

offences of 

" (1) Improper conduct in that on 29th January 1907 you 

failed to produce when called upon by Mr. H. S. Edgar, District 

Inspector, the sum of £50 6s. 7£d., Government moneys held by 

you as an officer of the Postmaster-General's Department. 

" (2) Being negligent or careless in the discharge of your 

duties. 

" (3) Using intoxicating beverages to excess. 

" You are required to forthwith state in writing whether you 

admit or deny the truth of such charges and to give any written 

explanation relative to such offences that you may consider 

proper for my consideration." 

The plaintiff having denied these charges, on 7th May 1907 

he was further suspended from duty. A Board of Inquiry was 

then appointed to consider the charges, and, having considered 

them, the Board on 29th May 1907 found that all the charges 

were proved. 

On the same day, the Acting Deputy Postmaster-General 
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recommended thai the plaintiff should be dismissed from the H. C. OF A. 

service. On 6th June 1907, R. Betheras, Deputy Public Service 19o:-

Commissioner, recommended the dismissal of the plaintiff and VY,,!,",-,,-. 

thai recommendation was on 22nd June approved by the •• "• 

Governor-General in Council, and his approval was notified in the HOXWBALTH. 
Gazette of 29th June 1907. 

The plaintiff then brought this action. The Co,,,,no,,wealth 

bj its defence (inter alia) objected that the claim for salary 

OOUld not be maintained inasmuch as ii waB ,,ot alleged that any 

greater sum than that received by the plaintiff by way of pay-

menl of salary had been appropriated by Parliament for the 

PUrpOSe, and they relied on sec. 7N of the Com mo,, u-eolI j, Public 

Service Aet 1902. They also, withoul admitting any liability, 

brought into Court the sum of £63 16s. Id., and said that it was 

Sufficienl to satisfy any claim of the plaintiff for salary. The 

plaintiff accepted this sum in satisfaction ..f the claim in respect 
of which it was paid in. 

H . Fink, for the plaintiff 

Duffy K.C. (with him hewers), for the defendant. The pro­

ceedings taken against the plaintiff were perfectly regular. The 

word " forthwith " in sec. 46 (2) (6) of the Commonwealth Public 

Sn'ni', j,-/ moo llleans as soon as is reasonable under the cir­

cumstances: Exports Lamb; In re South,,,,, (1); R. v. Justices 

of Worcester (2). But sec. 66 (1) of the Commonwealth Public 

Service Art 1902, which provides that, if on indictment or 

presentment an officer is convicted of an offence he shall be 

deemed to have forfeited his office, contemplates that, where an 

officer is charged with an offence for which he should be tried by 

a judicial tribunal, further proceedings under sec. 46 should not 

be taken until that trial has been had. In such a case, therefore, 

the intention indicated by the word -forthwith" is satisfied if 

the proceedings which are to follow upon suspension are post-

poned until the result of the trial is known. That was the 

course taken here. The fact that the suspension was on a charge 

differenl from that subsequently made, and on which the plaintiff 

l" in <-'''• 1'-. 1«9. (-2) TDoxvl. P.R.,7S9. 
VOL. V. 1 2 
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H. C. OF A. w a s dismissed, is immaterial, for the suspension is not a condition 
1 precedent to the subsequent inquiry and the proceedings follow-

WILLIAMSON ing upon it: Hardcastle on Statutory Law, 3rd ed., p. 267. If 

TH "COM- t n e susPensi°n is under any circumstances a condition precedent, 

MONWEALTH. it is not so when the officer is already under suspension at the 

time the charge is made in respect of which he is subsequently 

dismissed. No claim for damages for wrongful dismissal can be 

maintained. The plaintiff was either rightly dismissed or else he is 

still in the service, and is entitled to a declaration to that effect. 

The power of dismissal is in the Governor-General: The Constitu­

tion, sec. 67. And, even if he has acted illegally, no action will 

lie against the Commonwealth : Mattingley v. The Queen (1). If 

the plaintiff is entitled to damages, the Court in assessing them 

must take into account the fact that proceedings may at once be 

taken under sec. 46 to dismiss him : French v. Brookes (2). See 

also McDade v. Hoskins (3). So that the plaintiff has really 

suffered no damage. By virtue of sec. 78 of the Commonwealth 

Public Service Act 1902 no action for salary will lie here, for no 

money has been voted by Parliament for that purpose. Bond v. 

The Commonwealth (4); Cousins v. The Commonwealtli (5); 

Miller v. The King (6); Fisher v. The Queen (7); Bremnerv. 

Victorian Railways Commissioner (8). 

Proceedings under sec. 46 are quite independent of criminal 

proceedings, and there can be no question of election between them. 

Fink in reply. The word " forthwith " means " immediately," 

the object being that there may be a speedy trial while the 

evidence is fresh. The defendant by prosecuting the plaintiff 

criminally made its election, and is not now entitled to pro­

ceed against him under sec. 46 of the Commonwealth, Public 

Service Act 1902. That section is a criminal code and must he 

followed strictly. In assessing damages it is to be assumed that 

the plaintiff is innocent of these charges, and that he will remain 

in the service until his death or until he reaches the age of 

retirement. 

(1) 22 V.L.R., 80; 16 A.L.T., 171. (6) 28 V.L.R., 530; 24 A.L.T.. ISO 
(2) 6 Bing., 354. (7) 26 V.L.R., 781, at p. 790; 22 
(3) 18 V.L.R., 417; 14 A.L.T., 56. A.L.T., 217; (1903) A.C, 158. 
(4) 1 C.L.R., 13. (8) 27 V.L.R., 728 ; 23 A.L.T.,210. 
(5) 3C.L.R., 529. 
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[Tin- following authorities also wen- cited : In re Gavegan (1); 

StockweU v. Rider (2); Grant v. Secretary of State for India (3); 

Smith's Master oml Servant, 5th ed. p. 157.] 

G't',?\ adv. re//. 

HIGGINS J. read the following judgment. 

This is an action by a Postmaster for damages for wrongful 

dismissal by the defendant, or, in the alternative, for a declaration 

Ihal he is still ill the defendant's service, and payment of salary. 

II seems lo he beyond question that in the case of an officer 

under the Commonwealth Public Servict Aet 1902 there is no 

righl I o dismiss him at will, or <>t herwise than in accordance with 

the procedure prescribed in the Act : Could v. Stewart (A). Tin 

procedure is set forth in sec. 46. 

I fader sec. 46, if an officer he charged with an offence, In- may 

either he reprimanded or temporarily suspended. The person t" 

suspend is either I hi- Chief Officer, Or some other officer authorized 

tn suspend. "The suspending officer or the Chief Officer shall 

forthwith furnish the offending officer with a copy of the chargi 

on which he is suspended, and require him to forthwith state in 

writing whether he admits or denies the truth of suchcharge, 

and to give any explanation," &C. (sec. 46 (1) (ft) ). Then the 

Chief ( Mlicer may either (a) remove such suspension.ox (6) repri­

mand, and remove the suspension, or (c) fine the officer, or 

(d) further suspend him, and refer the charge to a Hoard of 

Enquiry; and one of the Board must be a representative of the 

l>i\ Ision iii the State in which " the suspt mini „w,; r performed 

his duties." The Board must not include the person by w h o m 

the officer was suspended. If "such suspended officer" do 

not admit the truth of the charges, the Board inquires and 

reports (sec. 46 (3), (4) ). If any of the charges is found to be 

proved, then, on the recommendation of the Chief Officer the 

Permanent Head m a y impose a penalty : or the Public Service 

Commissioner m a y reduce the officer in rank ; or the Governor-

General in Council m a y dismiss him from the service. In the 

event of dismissal, the officer shall not be entitled to any salary 

(1) "Brisbane Courier" 1st Dec. (S) 2 C.P. D., 445. 
1906, (4) (1S96) A.C, 575. 
(•2) 4 C.L.R., 469. 

http://Cb.lt
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H. C or A. or Wages during the time of his suspension, unless the Governor-

General otherwise order (sec. 46 (5) ). 

WILLIAMSON It will be noticed that the whole machinery is made to hinge 

THE*COM o n a n initial suspension of the officer. There is no obligation to 

MONWEALTH. S U Sp e u cl : just as there is no obligation to adopt the other 

alternative—reprimand. But unless there be a suspension, the 

rest of the machinery prescribed for removal is not applicable. 

The officer is to be given a copy of the charge " on which he is 

suspended "; and he is to state whether he admits or denies the 

truth of " such charge." The Chief Officer, if he think that the 

offence has not been committed, m a y remove " such suspension." 

If there is to be a Board of Inquiry he m a y " further suspend " 

the officer. The Board cannot inquire unless the " suspended 

officer " do not admit the truth of the charges. In short, if there 

be no suspension for the charges, the officer cannot be furnished 

with a copy of the charges " on which he is suspended " ; and 

unless he be furnished with such a copy, there is no power to 

appoint a Board of Inquiry ; and if there be no valid Board of 

Inquiry, the power of the Governor-General to dismiss does not 

arise. It may be thought that the officer suffers no harm in not 

being suspended. I am not sure that he is not prejudiced, 

especially if—as the parties assume—a suspended officer is 

entitled to pay during suspension, in the event of his not being 

dismissed. But, prejudiced or not, suspension on the charges for 

which he is dismissed is made a condition precedent to dismissal. 

Powers of dismissal under this Act, like powers of expulsion 

under partnership and other agreements, must be exercised 

strictly as prescribed. 

In the present case, the order of dismissal is based on the three 

charges contained in the letter of 2nd M a y 1907. But the 

plaintiff was not suspended for these three charges. He had 

been suspended on 30th January 1907 on a certain charge— 

one only; and the suspension was wrongfully continued till 

2nd of May. I say wrongfully, because the section contemplates 

that the suspension shall be only temporary, and that a copy of 

the charge should be " forthwith " furnished to the officer; and 

no such copy was furnished; and the officer was not asked to 

admit or deny this first charge, but was prosecuted before the 
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Courts on two abortive informations. Perhaps the strict course H. C. OF A. 

ha-the Department to adopt was to remove the improper sua- 1907-

pension, and then to suspend again on the three new charees m^T* 

Kilt, however that may he. I cannot see how- 1 can say that the ,, '' 

Governor-General's order, or "approval " of dismissal, was made K O K W E A ^ L 

in pursuance of the section, whim I find that it was mad i the 

basis of the charges other than the charge on which the plaintiff 

was suspended. In m y opinion, the order of dismissal was not 

justified by the antecedent facts. 

Looking at the facts more in detail, it appears that on 30th 

January 1907, after an inspector's visit to the plaintiff's p 

office at Dimboola, Mr. Outtrim, the Deputy Postmaster-General, 

and Chief Officer for Victoria, wrote to the plaintiff, a letter 

informing him, " with reference to the shortage of E50 6s. 7Jd. 

discovered" in his "advances," thai be is suspended From duty 
under sec. 46 of the Act. The plaintiff replied on 5th February, 

stating thai he intended to make good the shortage and askinc 

i" he allowed to hand it to the relie\ ing officer; and Further askins 

that the Hoard of Inquiry I,,- held in Melbourne. But the chief 

Officer, instead of following the procedure prescribed in sec. lo­

on llth February took out an information against the plaintiff, 

asapublic servant, for stealing the said sum of money. This 

information was dismissed at Petty Sessions on 20th February. 

On 5th April 1907 another information was taken out against 

the plaintiff, under the Audit Acts, for improperly disposing of 

the said sun, of public money. The plaintiff was committed for 

trial, and on 26th April was tried in General Session-, and was 

Found not guilty, and discharged. At this time, it will be 

noticed, the plaintiff was wrongfully under suspension. Even if 

the loose words of the recital in the letter of 30th January can 

be treated as stating a definite charge (which I doubt), the 

plaintifl was not asked to admit or deny or to explain, and the 

necessary consequential steps were not taken. Then the Depart­

ment formulated three new charge- against the plaintiff. O n 

2nd May the Acting Deputy Postmaster-General sent him notice 

that he was charged under sec. 46 with three offences :— 

i I I improper conduct in failing to produce the said money to the 

inspector; (2) being negligent or careless in the discharge of his 
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H. C or A. duties; and (3) using intoxicating beverages to excess. This 
190'' notice also called on him, in pursuance of sec. 46, for admission 

WILLIAMSON or denial, and explanation. But the plaintiff was never suspended 

„. ";, on these three charges; and wdiat sec. 46 requires is that the 
IIIE COM- » 1 

MONWEALTH. officer shall be forthwith furnished with a copy of the charge on 
which, he is suspended. The rest of the procedure seems to have 
been regular under sec. 46. O n 29th M a y a so-called Board of 

Inquiry found against the plaintiff on all three charges. On 3lst 

Ma}- the Acting Deputy Postmaster-General recommended that 

the plaintiff be dismissed from tbe service. On 6th June the 

Deputy Public Service Commissioner recommended to the 

Governor-General in Council that the plaintiff be dismissed ; and 

on 22nd June—as appears by the Gazette of 29th June—the 

Governor-General " approved " of many departmental recom­

mendations, including the dismissal of tbe plaintiff. On 5th July 

the plaintiff received from the Acting Deputy Postmaster-General 

a letter stating that the Governor-General in Council " has 

approved of your dismissal from the public service, and you have 

been dismissed accordingly." 

It lias been urged for tbe defendant that, if the dismissal was 

illegal, it was only a dismissal or pretended dismissal by the 

Governor-General in Council, and not by the defendant (see par. 

2 statement of claim and defence). But this is, in m y opinion, a 

curious misconception of the basis on which the Courts grant 

relief in cases of wrongful dismissal. I need not examine the 

logical puzzles which the position might suggest—a man dis­

missed by one who had no power to dismiss is not dismissed, &c. 

Nor is it necessary to enter into an elaborate examination of the 

legal and constitutional position of tbe Governor-General, and the 

responsibility of the Commonwealth for his acts. In m y opinion, 

the plaintiff bas proved the statements in par. 2, that the defend­

ant—the Commonwealth—has refused and still refuses to allow 

him any longer to discharge his duties. If there were nothing 

else, the letter of the Acting Deputy Postmaster-General of 5th 

July shows that the Department adopted and acted on the 

Governor-General's order of dismissal, excluded the plaintiff from 

the Department, and prevented him from doing the work by 

which he could earn his salary. It is to be observed, also, that 
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this objection to the action For wrongful dismissal was not even fI- C. OF A. 
1007 

, nd iii the similar Queensland case ot Stockweli v. Rider 
he fore the Full High Court (1). WILLI A.M-ON 

The defendant has, however, resisted this action on the ground, -r H/ C o M. 

also, of sec. 78 of the Act, Sec. 78 provides that "nothing in MONWKAI.TH. 

this Act shall authorize the expenditure of any greater sum out 

of the Consolidated Revenue Fund by way of payment of any 

salarv than is Erom time to time appropriated by the Parliament 

for the purpose.'' This section, however, in no way interfei 

with the power and the duties of the Court to declare rights and 

to pronounce judgments, leaving it to Parliament to find money 

For payment of the judgments against the Crown, h refers only 

to t he process of drawing money out of the Consolidated Revenue 

fiuid. forhidding (say ) payment of £250 as salary when the -um 

of 6200 only has been appropriated : and it docs not apply to the 

payment of damages at all. It was not meant to affect the 

suhstantive rights, created by the Act, of officers against the 

Crown .sec. 21). It was drawn in \ iew of the Audit Act (cf. 

sec. 34 (4) &c), and was intended to prevent any inference to the 

effect thai the Commonwealth Public Service Act 1902 operated 

in any way of itself as an appropriation o\' a larger salary for 

any officer than that appearing in the Appropriation Act 

Dhder t he numerous (Jrown Remedies Acts, a successful petitioner 

got ,i certificate of the judgment; and on receipt of the certificate 

the Governor in Council was authorized to pay the amount out of 

the Consolidated Revenue. If the Governor in Council refused, 

there was no legal remedy. The Judiciary Act 1903 (sec. 56) 

has allowed the Commonwealth to be sued instead of the King . 

hut there is no indication of any intention to make such a grave 

alleration of the legal position as is claimed on behalf of the 

defendant. A similar contention was raised for the Crown in 

Fisher v. The Queen (2): but it was rejected both by the Vic­

torian Full Court, and by the Judicial Committee of the Privy 

Council. It is urged on m e that the Full High Court has taken a 

different view of this section in Cousins v. The Commonwealth (3) 

but I do not think so. The Full Court there had to deal with the 

(1) 4 C.L.R., 469. (1903) A.C, I5S, at p. 167. 
C-\i 26 V.I..K.. 7»] i 22 A L.T., -JIT : (3) 3 C.L.R., 529, at p. 542. 
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H. C. OF A. specific case pointed at in sec. 78—not a claim for damages, but 
1907" a claim for a salary greater than that appearing in the Ap/im-

WILLIAMSON priidion Act. The subject does not appear to have been argued, 

„, "• and the points of distinction were not discussed. But the Court 
THE COM- r 

MONWEALTH. referred to the previous case of Bonel v. The Commonwealth (1), 
in which the long established practice is clearly stated; and it 
showed no intention of overruling that case. At all events, sec. 

78 has nothing to do with the claim for damages for wrongful 

dismissal. 

There were two points to which considerable attention was 

given in the argument, but as to which I shall merely state my 

conclusions. I cannot concur with Mr. Fink in his contention 

that the defendant must be treated as having elected to prosecute 

the plaintiff criminally, and thus to have precluded itself from 

proceeding under sec. 46. I think also that Mr. Crosbie, the 

Acting Deputy Postmaster-General, was competent to give to the 

plaintiff the notices of May. Mr. Duffy seems to me to have 

proved conclusively that Crosbie was duly appointed by the 

Permanent Head to perform tbe duties of Chief Officer under 

sec. 13 (3). 

What, then, is the remedy ? M y chief difficulties are owing to 

the form of the pleadings, and the conduct of the case. The 

parties ignore the fact that the suspension of 30th January has 

no logical connection with the dismissal in June—that the 

suspension from 30th January to May might be unauthorized, 

even if the subsequent steps were proper (see defence, paragraphs 

2, 3 and 4). There seem to have been at least two distinct 

breaches of contract on the part of the defendant—one in the 

suspension from work from 30th January to May, or perhaps 

June ; the other in the dismissal of June. Nor have the parties 

noticed that under Order XVIII. of the High Court Rules any 

payment of money into Court must be in respect of " a cause of 

action " ; that is to say, in respect of the entire set of facts that 

give rise to an enforceable claim—" every fact which it would be 

necessary for the plaintifl' to prove, if traversed, in order to sup­

port his right to the judgment of the Court " : Read v. Brown (2). 

But putting aside for the present the difficulty arising from the 

(1) 1 C.L.R., 13. (2) 22 Q.B.D., 128, at p. 131, per Usher M.R. 
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pay I i n l " ( ourt, I think that I m a y fairly deal with the case H- & OF A 

on the substantia] merits—treating the case, as the parties have 

treated it, as if the plaintiff were suspended on 30th January, as WILLIAMSO* 
the first step towards the dismissal which took place in June. _, * 

This course wdll involve no difference in the result. A suspension MONWEALTH 

under the Act seems to be a conditional or provisional dismissal : 

if ,i dismissal follow, the officer is not entitled to pa}' during the 
lime of suspension fscc. 46 (5) ). 

Now under theordinary law, a servant dismissed has an option 

between two remedies. He cannot have both remedies: he must 

elect between them. One remedy is on the contract for the 

wrongful dismissal;. tbe other remedy is to treat the contract as 

rescinded, and to sue for his actual service-. Goodman v. Pocock 
I I i. There was for some time an impression that a M-VWIIII could 

wail till the end of his term, doing nothing, 'mi remaining ready 

and willing to work ; and (hen sue for his wages lor the balance 

of the term. This view Seemed to rest on the theory of a -tat us 

in the servant, such as could not be affected by a wrongful act ; 
hill the \ ie\v has long since lieeii exploded : 2 Sin. L.C., I Ith ed., 

p. 4S ; Com/man v. Pocock (2). The truth is, a servant cam 

claim wages unless lie perform the condition precedent of doing 

the work. If he have been prevented from doing the work, he has 

an action for damages for breach of the contract : or he may accept 

tin- position, rescind the contract which the master refuses to 

pcif,.mi, and sue for the work actually done. In the present case 

the plaintiff claims, alternatively, for damages for wrongful dis­

missal, or for salary up to the order for payment thereof; and. in 

tin- event of the latter order, he asks for a declaration that he 

still is, oris entitled to be reinstated as, an officer in tbe service. 

and for an order for reinstatement. I know of no authority or 

ground for any such order or declaration : and I certainly shall 

not declare the plaintifl' to be still in the Government service 

when, according to his own allegation as well as m v rinding, he 

has been put out of the service, and remains out. 
As for the alternative remedy, damages for wrongful dismissal, 

D servant dismissed would be entitled to recover the amount of 

(1) IS Q.B., 570, at p. 5S3, per (2) 15 Q.B., 576, at pp. 581, 5S3, 
/-.'• I, per Pattern and Erie J J. 

vet. v 1" 
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H. C. OF A. the loss which he has sustained by the breach of contract: and 
,0/' in assessing the damages it would be proper, and necessary, to 

WILLIAMSON take into account the wages attributable to the broken period, 

THE(JOM- t n e t n n e of actual service since last pay time till dismissal: 

MONWEALTH. Goodman v. Pocock (1). In this case, under the circumstances, 

I propose to take into account in assessing damages the amount 

of the plaintiff's salary until dismissal. I regard him as being 

unable, until dismissal, to get other employment. The plaintiff's 

case for damages was based on the theory that if he had not 

been dismissed he would have remained in the service till the age 

of 60, and would get a pension afterwards. But I have to take 

into account, not only the risk of death, and the risk of removal, 

but the probability—the extreme probability—of the plaintiff 

speedily losing his office by legal means, and even for the offencea 

already charged against him (see French v. Brookes (2); Maw v. 

Jones (3).) If the defendant, instead of dismissing the plaintiff 

in June or July, had chosen to start anew, to susjjend him, and 

to take proper proceedings for dismissal, the plaintiff's tenure of 

office would have been very short indeed; and the wages would 

cease at the suspension. In m y opinion, such fresh proceedings 

would have been taken ; and if the plaintiff were still in the 

service, they would now be taken; and a fresh Board of Inquiry 

would come to the same conclusions of fact as the former Board. 

As regards the possible earnings of the plaintiff from other 

sources, having seen him, and heard him, and ascertained his age 

and qualifications, I think that £78 per annum is as much as he 

could reasonably expect to earn, year in year out. O n the whole, 

I assess the damages at £100. 

But then I have to deal with the payment into Court, The 

defendant, without admitting any liability, brought into Court 

£63 16s. Id., and said that this sum was " sufficient to satisfy any 

claim of the plaintiff for salary." The particulars showed this 

sum to be meant for the salary from 31st January to 7th May 

(the date of sending the three charges to a Board of Inquiry). 

The plaintiff, by his reply, accepted this sum " in satisfaction of 

his claim for salary." N o w , the rule says that the money must 

be accepted " in satisfaction of the cause of action " (rule 6); and 

(1) 15 Q.B., 576. (2) 6 Bing., 354. (3) 25 Q.B.D., 107. 
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in such a, case the plaintifl'cannot proceed with his action except H- c- OF A. 

i to costs : In re Earl of Stamford ; Savage v. Payne (1). The 

defendant's repudiat ion or breach of the contract is an essential part WILLIAMSON 

of the cause of action, whichever remedy be pursued. The parties ... .'.. 

treat the case as one breach, involving one of two remedies. But, UOSWBALTH. 

even if the action could proceed, notwithstanding the acceptance of 

the money, I should have thought that the acceptance of the pay­

ment showed all election on the part of the plaintiff to treat the 

contract as rescinded, and to sue for any past wages Eor services 

rendered, and not to sue for damages. I should have thought 

tint the plaintiff could claim no more salary than that paid in. 

could not, claim arry damages attributable to salary. But .Mr. 

Duffy, for the defendant, has admitted that notwithstanding 

the withdrawal from Court of £63 Ills. Id., the plaintifl', if he has 

been wrongfully dismissed, is entitled to have damages assessed 

on the basis that he would get salary as an officer as from 7 th May 

L907. I shall not insist, on the rigour of the pleadings where 

neither party wishes me to do so. Both parties have acted on 

the understanding that the acceptance of the money did not con­

clude the plaintiff's rights ; ami 1 think that under the circum­

stances 1 shall best do justice by dealing with the merits of tin-

case unfettered, with regard to the money in Court, by the form 

of the proceedings. Having found the plaintiff's loss, apart 

from the money in Court, to be £100, I deduct the money 

already taken out by the plaintiff, £63 16s. Id.; and I rind his 

net loss, the amount for which I shall give judgment, to be 

£36 3s. lid. 

Judgment for the plaintiff for £36 3s. lid. 

Solicitor, for plaintiff, Peers. 

Solicitor, for defendant, Powers, Commonwealth Crown 

Solicitor. 

B. L. 
(1) 53L.T., 512. 


