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ransfer of department to Commonwealth — Riejlits of transferred officer**—Retiring 

allowance—Gratuity—Proportions to be jiaid hy Commonivealth and State— 

Powers of Governor vesting in Governor••Genera/--Discretion — Permanent 

employment—Public Service Act 1895 [N.S. IF.) (59 Vict. No. 25), .sees-. 11, (III* 

— The Constitution (6.1 efe 64 Vict. c. 12), sees. 70, 84, 89, 93. 

The question whether a person employed in the public service is " per 

manently employed " within the meaning of sec. 60 of the Public Service Act 

* 59 Vict. No. 25 : — 
Sec. 11. In all cases in which it shall 

appear to the Hoard that any person 
actually employed in the public service 
at the commencement of this Act has 
not been appointed by the Governor, 
the Board shall inquire into and con­
sider the character of the work or 
duties performed by such person and 
the time during which he shall have 
been so employed, and if the Board 
shall determine that the employment, 
work, or duties of such person are in 
their nature such as should properly 
be designated permanent, and that the 
services of such person should be 
retained, then such person shall be 
considered as having become a per­
manent officer at -and from the com 
mencement of this Act, without exam­
ination or further probation, notwith­
standing that he shall not have been 
appointed by the Covernor, and the 
period of service of such person ante­
cedent to the commencement of this 
Act shall be considered service for the 
purposes of section sixty : Provided 
that as to officers temporarily employed 
at the commencement of this Act, 
whose services are dispensed with, the 

i lovernor shall, on I he recommendation 
of the Board, grant out of moneys pro 
vided by Parliament for the purpose a 
gratuity to each such officer at a rate 
nol exceeding a fortnight's pay for 
each year of such service prior to the 
commencement of this Act. 

Sec. 60. If the services of any per­
son permanently employed in the pub­
lic service shall be dispensed with by 
the Board under the provisions of thi 
Act otherwise than for an off 
then — 

(2) If such person shall have been 
employed in the public service befon 
and at the date of the commencement 
of this Act, but shall not be a con­
tributor to the said Superannu 
Account, such person shall receive a 
gratuity not exceeding one month's 
pay for each year of service from the 
date of his permanent appointment, 
and a fortnight's pay in respect of each 
yearof temporary service; such gratuity 
to be calculated on the average of his 
salary during the whole term ot hi 
employment, and to be payable only 
in respect to service prior to the com­
mencement of this Act. 



6 C.L.R.] OF AUSTRALIA. 215 

1895 (N.S.W.) is a question of fact, and does not depend upon his appoint- H. C. OF A. 

ment having been made by the Governor in Council ; and the right of a 1908. 

person who is in fact permanently employed to a gratuity under sec. 60 sub- ' - ' 

sec. ii. is not affected by the, provisions of sec. 11. T H E S T A T E or 
J r N E W SOUTH 

An officer who was employed in the public service before and at the date W A L E S 
of the commencement of the Public Service Act 1895 and whose employment <pHE Q O M _ 

was in fact permanent although he was not appointed by the Governor in M O N W E A L T H . 

Council, is entitled, on his services being subsequently dispensed with under 

the circumstances contemplated by sec. 60, sub-sec. ii. to a gratuity as a 

person permanently employed, in respect of the period of his service prior 

to the commencement of the Act, notwithstanding the fact that the Public 

Service Board had dealt with his case under sec. 11, and decided that he should 

be "considered as having become a permanent officer at and from the com­

mencement of the Act." 

That provision relates only to persons who are not in fact so permanently 

employed. 

Distinction between permanent and temporary employment under the 

Acts of 1884 and 1895, discussed. 

In construing Statutes relating to the public service the Court will take 

notice of the established practice as to appointments of officers. 

Josephson v. Young, 21 N.S.W. L.R., 188, approved. 

An officer of a department of the public service of New South Wales who, 

on the transfer of the department to the Commonwealth, was retained in the 

service of the Commonwealth, was afterwards called upon to retire under the 

provisions of sec. 65 of the Commonwealth Public Service Act 1902, and so 

became entitled by virtue of sec. 84 of the Constitution to a gratuity calcu­

lated in accordance with the scale provided by sec. 60 sub-sec. ii. of the N e w 

South Wales Public Service Act 1895. 

Held, that the discretion conferred by sec. 60 sub-sec. ii. of the New South 

Wales Act as to the amount of the gratuity was vested in the Governor-

General by virtue of sec. 70 of the Constitution. 

Held also, that the gratuity, having been paid by the Commonwealth, was 

expenditure " incurred solely for the maintenance or continuance, as at the 

time of transfer " of the department, within the meaning of sec. 89 sub-sec. 

ii. (a) of the Constitution, and was, therefore, by virtue of that sub-section 

and sec. 93 of the Constitution, wholly chargeable against the State. 

Quetre, per Higgins J., whether a gratuity in the case of compulsory retire­

ment comes within the provisions for apportionment between State and 

Commonwealth in sec. 84. 

SPECIAL CASE stated for the opinion of the High Court under 

Order XXIX., Rule 1 of the Rules of the High Court. 
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II. C. or A. This was an action in which the State of N e w South Wales 

SOUght to recover from the ( 'oiiinionwealt h the sum of E26 I 3s. 1 Id, 

T H E STATBOF which was paid by the Commonwealth as gratuity to the repre-

N»w SOUTH sentatives of one John Heffernan, formerly an officer in the 

**• Post Office, and charged and debited to the Stale, and waa 

MONWEALTH. deducted by the Commonwealth from the amount which would 

otherwise have been payable to the State, or in the alternative 

to recover £153 17s. 3d. 

The circumstances out of which the claim arose are sufficiently 

set out in the judgments hereunder. 

B y the case stated it appeared that the Commonwealth paid to 

the representatives of John Heffernan after his retirement 

£264 3s. lid. as a gratuity upon his retirement, calculated at the 

rate of one month's pay for each year of service prior to the 

commencement of the Public Service Act 1895. It was admitted 

that on that basis the gratuity was correctly calculated, and that 

on the basis of one fortnight's pay for each year of service the 

amount of gratuity would be .£121 18s. !)d., and that the propor­

tion payable by the State to the Commonwealth under sec. 84 of 

the Constitution, if calculated on those sums, would be £239 Is. Id. 

and £110 6s. 8d. respectively, and that the payments and the 

charging and debiting and retaining of the amount of the pay­

ment were made without the assent, approval or authority of tin-

M a te. 

The questions for the opinion of the Court were:—(1) Is the 

exercise of the discretion as to the amount of gratuity under see. 60 

sub-sec. (ii.) of tbe Public Service Act 1895 vested in the State or in 

the Commonwealth ? (2) W a s the Commonwealth justified under 

Bee 84 of the Constitution in charging the plaintiff State with 

the sum of £239 Is. ld. or with any part thereof » (3) W a s the 

Commonwealth justified under secs. 89 and 93 of the Constitu­

tion in charging the State with the sum of £25 2s. lOd. or any 

part thereof ? 

Knox, K.C. and Blanket, for the plaintiff. Heffernan was an 

officer w7hose services up to the date of the Public Service Aet 

1895 were temporary within the meaning of sec. 60 of that Act. 

One of the main objects of the Act was to place the service on a 
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proper footing as regards permanent and temporary employment. H- c- 0F A-

Under the Act of 1884 tbe definition of officer excluded persons 

employed temporarily. Sec. 60 must be construed by reference T H E STATEOB 

to sec. 11. The latter section in effect divides the service into "VFAIJS™ 

two classes, one consisting; of those persons w7ho were appointed , v-
* r L r THE COM-

by the Governor, and the other consisting of those who wrere MONWEALTH. 

not appointed by the Governor. The obvious inference from the 
wording of the section is that the latter class were regarded as 
persons temporarily employed. As to them the Board inquires, 

and, if it is of opinion that the services of any one are such as 

should properly be designated permanent and that they should 

be retained, that person is from the commencement of the Act a 

permanent, officer. His prior service must, therefore, have been 

temporary. Heffernan was included in that class, and was so 

dealt with by the Board. H e wras, therefore, under sec. 60 sub-

sec, (ii.) only entitled to a gratuity at a rate not exceeding a fort­

night's pay in respect of each year of service before the 

commencement of the Act of 1895. [They referred to Manton 

v. Williams (I), and Civil Service Act 1884, secs. 7, 57.] The 

words " not exceeding " in sec. 60 sub-sec. ii. show that some dis­

cretion is to be exercised as to the amount of the gratuity. A n 

officer who leaves the service under these circumstances is not 

entitled to any gratuity unless the Governor directs that he 

shall have it: sec. 56. Tbat discretion is to be exercised by the 

Governor of the State, not by the Governor-General. The wdiole 

gratuity is in respect of service under the State Government, and 

the officer's rights are those which he had under the law of the 

State : The Constitution, sec. 84. 

The Commonwealth is not justified in charging the whole 

burden of the gratuity on the State. It is not expenditure 

incurred solely for the maintenance or continuance as at the time 

of transfer of the department. If it were, the provisions of sec. 

84 as to apportionment would be unnecessary, for the whole 

amount could be charged against the State under 89 ii. (a). A 

gratuity paid to Heffernan on retiring could not be an expense 

of continuing the department, as at the time of transfer. 

[O'CONNOR J.—But surely gratuities generally would be part 

(1) 4 C.L.R., 1046. 
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H. C. OF A. of the ordinary expense of up-keep of the department if it had 

not been transferred.] 

THK STATE or Not, '' as at the t ime of transfer." 'fhe expense is fixed as at 

^ W A M B ™ that date, in order lo protect the States from the possibility "I* 

*'• subsequent extravagance which they cannol control. 
TlIK.C'OM- ' *"" • . . 

MONWEALTH. [ H I G G I N S J.—Could not the hope "I a pension or gratuity be 
regarded as an incentive to efficiency on the part of officers, ami 

so coming within sec. 89 ii. [a) .] 

The gratuity in this case cannot be SO regarded, because it 

accrued only up to 1895. Since the date of the Act of that year 

no further right could be acquired. Only those then entitled to 

a gratuity could ever receive one. Sec. 84 was intended to cover 

this as well as all other cases of officers leaving the service 

whether voluntarily or involuntarily. 

Culteu K.C. (D. S. Ferguson with him), for the defendant 

Prior to the Civil Service Act 1884 Ministers had power to make 

minor appointments to tbe public service, either permanent oi 

temporary. Sec 37 of the Constitution Act of New South Wales 

vested the power of appointment in the Governor in Council, 

leaving minor appointments to the Ministers ami heads of depart­

ments. The power to appoint temporary officers was cut down by 

sec. 31 of the Civil Service Act 1884, which limited such appoint­

ments to a period of two years. Therefore, in L895 there could 

not be a temporary officer in the service who bad been there for 

more than two years. It must he presumed that Heffernan, who 

had then been employed in the service for 20 years, was perman­

ently employed. That is not the same thing as a permanent 

officer: see sec. 57 of the Act of 1884. The words " permanently 

employed " cover all persons who were in fact in employment of a 

permanent nature. There is no definition of tbe term in the 

public Service Act 1895. Sec. 11 does not affect the question al 

all. Under that the Board may decide that an officer is entitled 

to be regarded a.s a permanent oilier,• from the date of the An. 

although his employment was not in fact permanent before i le- Act 

The question wdiether the employment was permanent or tem­

porary is entirely one of fact. The evidence as to the nature of I he 

duties of Heffernan throughout the whole period of his employ-
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ment, the continuity of his service, the fact that he was paid a H. c. OF A. 

salary and received promotion and increases of salary from time to 

time in accordance with a scale fixed for the class to which he T H E STATE OF 

belonged, the fact that his office had a regular name and was not W A L K S ™ 

in any sense temporary, establish beyond all question that he was v-

permanently employed in the ordinary sense of the words. The MONWEALTH. 

words of the Act should be construed in that sense unless the 

contrary intention appears, and there is nothing in the context to 

show7 any such contrary intention. Any public servant so 

employed should be presumed to have been duly appointed : 

Josephson v. Young (1), even if there is no evidence that he was 

appointed by the Governor. The Executive recognized Heffernan 

as lawfully in the public service by including him in the Civil 

Service List under the Act of 1884. That alone is sufficient to 

establish that he was not temporarily employed. The date of 

his permanent appointment, for the purpose of sec. 60 sub-sec. 

ii., is tbe date of his admission to permanent employment in the 

service. At any rate after 1884 the lawfulness of his appoint­

ment was recognized by the Governor in Council in the 

classification under the Regulations of 3rd July 1885. 

[Reference wras also made to Postal Rules and Regulations 

3rd July 1885, to secs. 42, 64, of 59 Vict. No. 25, to sec. 57 of 

48 Vict. No. 24, and to the Postal Act 31 Vict. No. 4, sec. 2.] 

Manton v. Williams (2) does not affect this case. The employ­

ment in that case was in fact temporary ; the appointments w7ere 

periodical, and were expressed to be temporary. The argument 

for the appellant was rested solely on the length of time over 

which the successive periods of employment extended. Any­

thing said in that case as to the question now7 involved w7as obiter. 

O n the constitutional point, the discretion that is to be exer­

cised under sec. 60 sub-sec. ii., must pass to the Governor-

General by sec. 70 of the Constitution. It is clearly within the 

words " powers and functions " in that section. The consequence 

of excluding it from sec. 70 w7ould be that after many years 

of service in the Commonwealth, an officer, who had only served 

for a short time under the State, would be dealt with by the 

(1) 21 N.S.W.L.R., 188, atp. 191. (2) 4 C.L.R., 1016. 
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H. C. OF A. Governor of the State without any information as to the circum­

stances which might affect the exercise of the discretion. 

T H E STATE OF [ISAACS J.— Primd facie' the person w h o pays the officer 

' W A I J B ™ should decide what gratuity he is to receive.] 

''• Sec. 84 preserves the rights of an officer under the Ael of 
I HE COM- 1 ° 

MONWEALTH. L895, but it in no w a y cuts down the express provision in see. r0. 
The transfer of the discretion does not affect the officer's rights 
any more than does the transfer of control. 

The payment of the gratuity conies within the words of 

sec. 89 ii. (a) of the Constitution. It is part of the recurring 

annual expense for the maintenance or continuance of the 

department. 

[ H I G G I N S J . — I S not the test this: Would the State, if the 

department had not been transferred, have paid the gratuity | 

Yes, the State would have to pay gratuities to all the officers 

in similar circumstances to Heffernan. The right to the gratuity 

is not the result of any change made since the transfer. It is on 

the same footing as the salary. 

Knox K.C. in reply. Heffernan clearly came within the 

meaning of sec. 11, and on the inquiry by the Board depended 

the question whether he remained in the service or not. The 

Hoard's decision is conclusive that Heffernan was before 1895 

temporarily employed. Upon any other construction there is no 

antithesis in the proviso. The benefit of sec. If is that, if it were 

not for its provisions, those in the position of Heffernan could 

not have the advantages attached to permanent officers under 

the section without examination. If a person not appointed by 

the Governor is made a permanent officer only by virtue of 

sec. 11, and to the extent provided by that section, he must be 

taken to have been not permanent before. 

Sec. 84 of the Constitution should be construed as an exception 

to sec. 89 if both apply to the same matter. But, unless the 

latter section is read as including this case, there is no conflict. 

Sub-sec. ii. (a) fixes the rate of expenditure as at the date ol 

transfer. If everything that the State would have had to pay at 

this time if the department had been left under the State control 

is included, then the section includes everything which is required 
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for keeping the department efficient in view of the growth of H- C. OF A. 

population and increase of business, &c. That w7ould make what ,___, 

was intended for a limitation practically meaningless. The object THE STATE OF 

was apparently to exclude everything except what was strictly L W A" L E S 

necessary for maintenance. Heffernan had no enforceable right >'• 

at the date of transfer. The calculation is based on the state of MONWEALTH. 

affairs in 1895, but the expenditure is necessitated by an event 

which has occurred subsequently. The case is one within sec. 84, 

and the State should only be charged with its proportion as 

therein provided. 

Cur. adv. vult. 

The following judgments were read :— 

G R I F F I T H C.J. The first question in this case depends upon May 19. 

the construction to be put upon sec. 11 of the Public Service Act 

1895 (59 Vict. No. 25). 

By the Constitution Act appointments to all public offices, 

except the appointment of officers bound to retire on political 

grounds, w7ere vested in the Governor in Council. But this did 

not extend to " minor appointments w7hich by any Act of the 

leo-islature or order of the Governor in Council may be vested in 

Heads of Departments or other officers or persons within the 

Colony." 
As a matter of history, it is notorious that these minor appoint­

ments were not formally made by the Governor in Council, but 

by Ministers and sometimes by other officers. Whether any 

formal Order w7as ever made by the Governor in Council ratifying 

this practice does not appear, but in the case of Josephson v. 

Young (1), the Supreme Court of N e w South Wales held that, if 

necessary, such an order might be presumed. I entirely concur 

in the reasoning of the judgment in that case, and think that in 

construing Acts relating to the public service the existing prac­

tice must be treated as well known and as authorized by law. 

The Civil Service Act 1884 (48 Vict. No. 24), regulated in part 

(though not altogether) the public service of the Colony. The 

main provisions of that Act referred to such persons employed in 

(1) 21 N.S.W. L.R., 188. 
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H. C. OK A. the public service as were described in the Act as " officers." 

which term meant "any person holding office in the Civil 

'l in: STATE01- Service other than those mentioned in secs. 7 and 8 and teachers 

N E W SOI-TH myjgj t]ie Educational Division and persons employed C m 
\\ ALES *• L 

'*• porarily " (sec. 2). 
THE COM- l . 

MONWEALTH. Sec. 7 referred to persons employed in the railway service and 
GriffithcJ other departments in which the employes were governed bj 

regulations made under statutory authority. Sec. 8 provided 
that with respect to messengers, housekeepers, letter-carriers, and 

a large number of other " persons occupying positions of similar 

class character or importance who are in the receipt of annual 

salaries and not of daily or monthly Mages or paid by piece­

work " the Governor might order increments of salary. 

With respect to " officers " the Act itself provided for regular 

increments in salary, and also for pensions and retiring allow­

ances, for which purpose an account called the Civil Service 

Superannuation Account was established and supported by an 

enforced deduction from their salaries. 

By sec. 57 it was provided that:— 

"Any person in the permanent employment of the Government 

who shall be remunerated for his services by daily weekly or 

monthly wages or otherwise shall on application in writing 

addressed to the Treasurer be admitted as a contributor to tlie 

Superannuation Account and shall thereupon be liable to the 

same rate of deduction from his pay a.s is provided in respect of 

the officers and shall be entitled to participate in like manner in 

all the benefits of the superannuation allowances and gratuitn 

Admission to the service could only be obtained by examina­

tion after a period of probation (secs. 18-22). Sec. 3] provided 

tbat in any department of the public service persons might be 

temporarily employed by the Minister, but that no such person 

should be qualified for admission to the service until he should 

have passed tbe prescribed examination, and that such temporary 

employment should cease on or before the expiration of two 

years. 

Comparing sec. 57 with secs. 7 and 8, it is clear that the 

quality of permanent employment in the government service 

was regarded a.s depending upon a question of fact and not upon 
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the mode of appointment; for the persons holding the minor H- c- 0F A-

appointments described in sec. 8, which were ordinarily made by 

some authority other than the Governor in Council, were regarded THE STATE OF 

as possibly being in permanent employment. ^ W A L E S ™ 

Heffernan, with regard to whom the present case arises, had •• 
° *" IHECOM-

been appointed by the Postmaster-General in 1876 to a position MONWEALTH. 
in the Postal Department at a salary of £50 per annum. He Grifflth c.j. 
subsequently received promotion to the position of letter-carrier 
(one of the positions mentioned in sec. 8 of the Civil Service Act 
1884) and other positions, holding in 1881 that of Senior Railway 
Mail Sorter at a salary of £175 per annum. It seems a strange 

contention that a person wdio has such a position in the hierarchy 

of tbe service as to be designated " Senior " of his class should be 

regarded otherwise than as in the permanent employment of the 

Government. I think it clear that he was " in the permanent 

employment of the Government" within the meaning of sec. 57 
of the Act. He did not, however, take advantage of the pro­

visions of that section as to becoming a contributor to the 
Superannuation Account. 

In 1895 the Ptiblic Service Act of that year (59 Vict. No. 25) 

was passed. In the meantime Heffernan had been treated by the 

Civil Service Board constituted under the Civil Service Act 1884 

as a person in the service of the Government under the provisions 

of sec. 8 and as a person not employed temporarily. The class of 

" mail sorters " had also been treated by the Governor in Council 

as falling within the provisions of sec. 8. 

The Act of 1895 made new provision for the regulation of the 

public service. The definition of "officer" was altered so as to 

include all persons employed otherwise than temporarily in those 

branches of the service to which the Act applied, in which 

Heffernan was included. Sec. 60, which is one of a group of 

sections headed " Pensions, Gratuities Etc.," begins as follows :— 

" If the services of any person permanently employed in the 

public service shall be dispensed with by the Board under the 

provisions of this Act otherwise than for an offence, then—" and 

proceeds: (1) "If such person shall have been employed in the 

public service before and at the date of the commencement of 

this Act, and shall be a contributor to the Superannuation 



224 HIGH COURT [1908 

H . C . O F A . Account," he shall (subject to certain conditions not now mate­

rial) receive "a refund of the amount of his contributions to that 

Tin: STATE OF Account • • • together with a gratuity not exceeding" a 

N B W SOUTH Bpecifie(J amount. (2) " If such person shall have been employed 

''• in the public service before or at the date of the commencement 
T H E COM­

MONWEALTH, of this Act, but shall not be a contributor to tin- said Superannu-
G 'ffltho J ation Account," he shall receive a gratuity not exceeding one 

month's pay in respect of each year of permanent service and 

not exceeding one fortnight's pay in respect of each year of 

temporary service ; " such gratuity to be calculated on the average 

of his salary during the wdiole term of his employment, and to 

be payable only in respect to service prior to the commence 

ment of this Act." 

By see. 59 all pensions and gratuities were abolished as to 

persons who were not at the commencement of the Act con­

tributors to the Civil Service Superannuation Account except as 

provided in sec. 60. 

After the commencement of the Act of 1895 Heffernan con­

tinued in the service of the Postal Department of the State until 

the transfer to the Commonwealth, preserving under sec. 84 of 

the Constitution "all his existing and accruing rights." Subse­

quently bis services were dispensed with under circumstances 

entitling him to the benefit of sec. 60 of the Act of 1895. He 

asked for a. gratuity of the maximum amount permitted by the 

second part of that section, and claimed that it should be calcu­

lated on one month's pay for each year of his service in per­

manent employment before tbe commencement of tbe Act of 

1895. The claim was allowed, and a gratuity calculated at that 

rate wras paid. 

So far tbe case seems clear enough. Heffernan was a person 

permanently employed in tbe public service of the Common­

wealth, and his services were dispensed with by the Common­

wealth Authority corresponding to the Board (see sec. 70 of 

the Constitution). H e had been employed in the public service 

of the State before the commencement of the Act of 1895, and 

his permanent employment had begun some years before that 

period. 

The plaintiff, however, who is required under sec. 84 of the 
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Constitution to bear the charge of the greater part of tbe gratuity, H- ^ °F A-

says that sec. 11 of the Public Service Act 1895 had the effect of v^_; 

declaring that for the purposes of that Act Heffernan's employ- THE STATE OF 
° „ , , , , , _. N E W SOUTH 

ment, although actually permanent, was to be deemed temporal'} , yvALES 

and that the maximum amount of his gratuity must therefore TlI1.^0M. 
be calculated on a fortnight's pay, and not a month's pay, for MONWEALTH. 

each year of service. Griffith CJ. 

The section is as follows :— 

" In all cases in which it shall appear to the Board that any 

person actually employed in the public service at the commence­

ment of this Act has not been appointed by the Governor, the 

Board shall inquire into and consider the character of the work 

or duties performed by such person and the time during which 

he shall have been so employed, and if the Board shall determine 

that the employment, work, or duties of such person are in their 

nature such as should properly be designated permanent, and 

that the services of such person should be retained, then such 

officer shall be considered as having become a permanent officer 

at and from the commencement of this Act, without examination 

or further probation, notwithstanding that he shall not have been 

appointed by the Governor, and the period of service of such 

person antecedent to the commencement of this Act shall be 

considered service for the purposes of sec. 60 : Provided that 

as to officers temporarily employed at the commencement of this 

Act, whose services are dispensed with, the Governor shall, on 

the recommendation of the Board, grant . . . to each such 

officer " a gratuity, " at a rate not exceeding a fortnight's pay 

for each year of such service prior to the commencement of this 

Act." 
Heffernan w7as dealt with by the Board under this section, and 

they determined that his employment, work, or duties should be 

designated permanent. 

The plaintiff says, and rightly, that the section applies in terms 

to all officials not appointed by the Governor in Council, and that 

if the Board as to any such person determined that the employ­

ment should properly be designated permanent, and that his 

services should be retained, then he w7as to be considered as 

having become a permanent officer, from the commencement of 

VOL. VI. 16 
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H. C. OF A. i]ie Act. But it contends that he was to be so considered limn 

tbat time only, so that any previous employment, although in 

THE STATE OF fact permanent, was thenceforth to be considered as having been 
X W A S ™ temporary. 

„, "• There is some ground for suggesting that the draftsman may 
THE COM- **"* ^te te 

MONWEALTH. have thought that the class of persons not appointed by the 
Griffith C.J. Governor in Council was co-extensive with the class of persons 

not permanently employed. If he did think so, he was, as 

already shown, mistaken, and it requires something more than 

the suggestion of a mistake by a draftsman to justify the con­

struction of ambiguous language as a declaratory deprivation of 

an existing status. But on clearer examination the suggested 

construction is not supported even by a literal construction of 

the actual language. The provision is on its face an enabling 

one, intended to confer a privilege, viz., the status of permanenl 

employment, on persons who did not already enjoy it, and there 

is nothing to indicate an intention that it should operate as a 

disabling provision. Again, the inquiry is to be made as to all 

persons " actually " employed, which indicates that up to this 

point the fact of appointment, not the permanency of appoint­

ment, is material. The test to be applied in each case is whether 

" the employment, work, or duties . . . are in their nature 

such as should properly be designated permanent"—words which 

suggest that they are for the time being (although erroneously) 

designated temporary. This w7as not true with regard to persons 

who were in fact permanently employed, for they were called by 

that name in the Act of 1884 irrespective of the mode of their 

appointment. Such language is quite inapt as applied to such 

officers. The words " permanent officer " in the phrase " shall 

be considered as having become a permanent officer " are not 

necessarily synonymous with the words " permanently employed 

in the public service " used in sec. 60. Moreover, the direction 

as to reckoning the service is that the period of service of such 

persons antecedent to the Act shall be considered " service " for 

the purposes of sec. 60. But sec. 60 deals with both temporary 

and permanent service. Why, then, should the word " service " 

in this connection be held to mean "temporary service" rat lei 

than " service permanent or temporary as the case may I 
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which seems the literal meaning. The concluding proviso draws H- c- 0F A' 
1908 

a distinction between persons permanently and persons tem- v _ ] 
porarily employed at the commencement of the Act, which upon T H E STATE OF 
the suggested construction is idle, since all the persons in question \}v ALES™ 
were, if the contention is accepted, to be regarded as having been "COM-
temporarily employed before the Act. MONWEALTH. 

In m y opinion the words " at and from the commencement Grifflth aJ. 

of this Act" are not used in contradistinction to the date when 
the officer was first actually permanently employed, but to the 

date of the Board's decision, so that that decision might for the 

benefit of the officer have a retrospective effect. Tbe w7ords 
" without examination or further probation " are also very mate­

rial as showing the intention to confer a new privilege and not 

to derogate from an old one. 
For these reasons I am of opinion that sec. 11 is irrelevant to 

the case, that Heffernan was a person permanently employed in 

the public service within the meaning of sec. 60, and that his 

gratuity was properly calculated on the basis of one month's pay 
for each year of service. 

If there is anything in the case of Manton v. Williams (1) 

apparently inconsistent with this conclusion, it must be taken as 

obiter only, since the point now decided did not arise upon the 

facts of that case. 

Another question raised by the plaintiffs is whether the discre­

tion as to the amount of the gratuity to be given under sec. 60 is 

to be exercised by the Government of the Commonwealth or by 

that of the State. In m y opinion the case falls within the pro­

visions of sec. 70 of the Constitution, and the amount of the 

gratuity w7as properly determined by the Governor-General in 

Council. 
The next question is as to the distribution of the burden of 

the gratuity. As to the greater part it is not disputed that it 

must fall upon the State. 

The case was argued upon the assumption that the gratuity 

falls within the w7ords " retiring allowance" in sec. 84 of the 

Constitution. The wdiole amount was properly paid by the 

Commonwealth, but the Commonwealth was entitled to recover 

(1) 4 C.L.R., 1016. 



228 HIGH COURT [1908. 

H, C. OF A. from the State a part calculated in proportion to the term ul' 

Heff'ernan's service with the State as compared with his whole 

THESTATE OF term of service. The residue is by sec. 84 left to lie home by tin-
Nw.rLFs

T11 Commonwealth. But secs. 89 and !):i provide that I'm- a time 

m
 v- prescribed, wdiich has not yet expired, the Commonwealth shall 

THE COM-
 l J r > 

MONWEALTH. debit to each State (sec. 89 (II.) (a)) " the expenditure . . . . 
Griffith C.J. incurred solely for the maintenance or continuance, as al the 

time of transfer, of any department transferred from the State 
to the Commonwealth," and the question arises whether the pay­
ment of the balance of the gratuity falls within these words. 

The right to recover the gratuity was "an existing or accruing 

right" possessed by Heffernan at the time of transfer. U the 

transfer had not taken place, and he had continued in the sen ice 

of the State, the expenditure in payment of the gratuity would 

have had to be borne by the State, and would, in m y opinion, 

have been an expense for the maintenance and continuance of 

the department. This is sufficient for the determination of tin-

present question. I express no opinion on the general question 

of the extent of the operation of sec. 89 (n.) (a), except to say 

that I think that, being a temporary provision, it must, as to 

cases within sec. 84, be read as a proviso to that section 

The result is that the whole of the amount paid by the 

Commonwealth in respect of the gratuity is properly chargeable 

by the Commonw7ealth to the plaintiffs, part under sec. 84, and 

the rest under secs. 89 (il.) (a) and 93. 
The questions submitted should be answered accordingly. 

BARTON J. I have had the opportunity of reading the judg­

ment which has just been delivered by the learned Chief Justice, 

and I entirely concur in his reasoning and his conclusions. 

O'CONNOR J. The question which arises at the outset of this 

inquiry is whether the exercise of discretion as to the amount of 

gratuity under sec. 60 sub-sec. (ii.) of the Public Service Act 1895 is 

vested in the State or in the Commonwealth. In view of see. 70 

of the Constitution it is hard to see what answer there can he to 

the contention of the Commonwealth on this point. The tran -

ferred services in all the States w7ere administered under Ael 
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creating rights, duties and obligations between the officers and H- c- OF A. 

the governing authorities of the Departments in each State. 

W h e n the services passed to the Commonw7ealth the officers THE STATE OF 

became subject to the control of the Commonwealth under sec. 84 NjEu7^°"TH 

of the Constitution, and in the interval which necessarily elapsed v-

between the transfer and the enactment of the Commonwealth MONWEALTH. 

Public Service Act 1902 the provisions of the State Acts, con- 0'ĉ in7rj 

ferring on the transferred officers the rights preserved to them by 

the Constitution, were in the daily work of the services adminis­

tered by the Commonwealth departmental authorities, not only 

of necessity, but under the express authority of sec. 70 of the 

Constitution. W h e n the Commonwealth Public Service Act 1902 

was passed the State Acts ceased to have effect except as to pro­

visions which preserved the rights of the transferred officers 

existing and accrued at the date of transfer. But the adminis­

tration of those provisions necessarily remained in the hands of 

the Commonwealth authorities. 

The consideration of the circumstances necessary to be reviewed 

in determining the amount of gratuity to be awarded to a Com­

monwealth officer w7hose services have been dispensed with is, in 

m y opinion, as much a matter of Commonwealth departmental 

concern as would be the consideration of circumstances relating 

to the exercise of any of his existing and accrued rights before 

his services were dispensed with. To hand over the deter­

mination of the matter in question to the State departmental 

authorities would be, therefore, inconsistent wdth that unfettered 

control over its own officers which sec. 84 of the Constitution 

confers on the Commonwealth. 

The Commonwealth departmental authorities having exercised 

their discretion by granting to Heffernan and paying his repre­

sentatives a gratuity calculated on the basis of one month's pay 

for every year of service, the objection is taken by the plaintiff 

that under the circumstances of the case there was no authority 

to take that basis of calculation ; that the basis should have been 

one fortnight's pay for every year of service. 

The question whether that objection is or is not valid depends 

upon what is the proper construction of secs. 60 and 11 of the 

N e w South Wales Public Service Act 1895. It is common 
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H. C. 01 A. around that Heffernan was, when his services were dispensed 

*908* with, a "person permanently employed in the Public Service 

THESTATEOF within the meaning of sec. 60 of the Public Service Ad L895, 
NOT SOUTH amj that nis • llt to have ],'s e.].^ for gratuity under that 

\\ ALES " 

*"-, section considered was a right which sec. 84 of the C O U M I -
MONWEALTH. tution preserved for him. As he was not a contributor to 
' T the Superannuation Account under the N e w South Wales Civil 

O Connor J. J-

Service Act 1884 his case came under sub-sec. (ll.) of sec 
60, and is governed by the following w7ords: "such person 
shall receive a gratuity not exceeding one month's paj7 for each 
year of service from the date of his permanent appointment, 

and a fortnight's pay in respect of each year of temporary 

service; such gratuity to be calculated on the average of Ins 

salary during the whole term of his employment and to be 

payable only in respect of service prior to the commencement ol 

this Act." 
The first matter to be determined is whether Heffernan8 

service was permanent or temporary and, if permanent all 

through as he contended, wdiat was the date of his appointment? 

Apart from sec. 11 that would seem to be a mere question of fact. 

But the plaintiff' contends that it is not so, and that, whatever 

the facts may be as to Heffernan'.s service, the determination of 
the Public Service Board under sec. ft is conclusive that all his 

service up to the passing of the Act was temporary, and that his 

permanent service began only at the date when tbe Public Ser­

vice Act 1895 came into force. As the sub-section quoted 

provides that the gratuity shall be payable only in regard to 

service before that date, it would follow, if that contention is 

correct, that the Commonwealth departmental authorities had no 

discretion to grant more than a fortnight's pay for each year of 

service before the date mentioned. 
Before examining that contention it will be w7ell to consider 

what was in fact the nature of Heffernan's service. He was 

appointed on 18th August 1876 by the Postmaster-General as 

mail boy at a salary of £50 per annum and commenced duty on 

that date. From that time on until the transfer of the Depart­

ment to the Commonwealth, he was continuously in tin- pi 

service of N e w South Wales discharging duties connected with 
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the regular and ordinary work of the Department. In 1884 was H- C. OF A. 

passed the Act which for the first time placed the public service t ' 

of N e w South Wales under the control of a Board, and conferred T H E STATE O* 

on public servants definite rights in respect of their conditions of WAI.ES 

service. The Act recognized in several of its sections that there v-
" THE COM-

was then a class of persons holding office in the service who were MONWEALTH. 

designated as " temporarily employed." For example, the defi- 0.Connor j. 
nition in sec. 2 which excludes persons temporarily employed 
from being " officers," within the meaning of the Act; the pro­

visions of sec. 25 directing Heads of Departments to furnish the 

Board each year with a list of persons " temporarily employed; " 

sec. 26 directing appointments in the General and Professional 

Division to be from amongst the probationary or junior class 

" from persons who shall have been temporarily employed in the 

service." Again, sec. 31 expressly authorizes that persons m a y 

be " temporarily employed " by the Minister, but provides that 

" no such person shall be qualified for admission to the service by 

reason of such temporary employment until he shall have passed 

the prescribed examination and such temporary employment 

shall cease at or before the expiration of two years." What 

might constitute " permanent employment" in the service was 

also recognized under sec. 57. Persons employed in the Railway 

Department or in the Education Department and those perform­

ing duties involving more or less manual work, such as messengers, 

letter-carriers, letter-sorters, warders, and others performing 

duties of a like kind, although not officers within the definition 

in sec. 2, wrere recognized as being " permanently employed." 

Sec. 57 conferred upon any person " in the permanent employ of 

the Government " belonging to the class I have mentioned the 

right to become contributors to the Superannuation Account by 

way of deduction from their pay and thereafter to have the same 

advantages from the Fund as " officers " within the meaning of 

sec. 2. In the beginning of 1885 a list was issued in compliance 

with sec. 16 containing the names alphabetically arranged of all 

officers " and of all other persons employed " in the service. In 

that list there is a special heading for the class of persons 

temporarily employed. Heffernan is not in that list but is in the 

list headed " persons coming within the provisions of sec. 7 of the 

http://wai.es
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H. C. OF A. Act," that is, coming under the regulations of the railwaj Ben LC6 

His position is therein stated to be " Senior Railway Sorter, 

T H E STATE OP General Post Office." It is difficult to imagine any w a y in 
N E W SOUTH w ] l i e ] 1 t ] 1 ( 1 Government could more distinctly declare that Heffer 

\\ ALES J 

"• nan's emplovment at that time was not "temporary" but 
THE COM- ^ J . . . . 

M O N W E A L T H . " permanent " than by classifying him as he was classified ni that 
O'Connor j ^s^ F r o m that time on he continued in the same kind nl 

employment, nothing having taken place to alter the permanency 
of its character till the Public Service Act 1895 became law. It' 
the expression "permanent" in sec. 60 is to be taken as used in 
its ordinary meaning, it seems to m e , on this state of tacts 
abundantly clear that Heffernan's nineteen years of employmenl 

up to that date had been permanent employment, and tbat there­

fore the date of his " permanent appointment" was the date when 

he w7as tirst appointed to the service. T h e defendant's counsel 

conceded that, but for the provisions of sec. 11, that would be the 

date of the permanent appointment within the meaning of sec. 2, 

but they broadly contended that in the case of any officer not 

appointed by the Governor and Executive Council whose services 

w7ere dispensed with by the Board under that section after con­

sideration of his duties, his permanent service was lixed by the 

section as commencing w h e n the Act came into force, no matter 

wdiat the actual facts as to his service might bave been. 
Before examining the provisions of sec. It it is necessary to 

advert to one of the matters with which the legislature had to 

deal in enacting the Public Service Act 1895. In spite of the 

provisions of sec. 31 of the Act of 1884 to which I have referred, 

the number of "persons temporarily employed" had gone on 

increasing, and m a n y of them, although originally employed on 

the footing of temporary employment, had been retained for m a n y 

years discharging the same class of duties as permanent officers. 

In other words, though classed in the Department as " tempor­

arily employed," they were in fact permanent officers, and in tie 

general adjustment of rights wdiich the Act aimed at it was 

recognized that the anomalous position of such officers had to be 

dealt with. There can be no doubt that sec. 11 was passed to 

deal with such cases. It wull be noted that the operation of the 

section is limited to those employes w h o had not been appointed 
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by the Governor in Council. It was suggested in argument that H- c- 0F A-
/ 1908 

that limitation must be taken by implication to class all employes ^_" 
appointed by a Minister only as "persons temporarily employed." THE STATE OF 
There is, in m y opinion, no ground for that inference. The mode VJALES™ 

of appointment can have no relation to the temporary or per- v-

manent nature of the employment. Sec. 57 of the Act of 1884, MONWEALTH. 

to which I have already referred, expressly recognizes persons 0'Connorj. 

performing duties similar to Heffernan's duties as being per­

manently employed, though not appointed by the Governor in 

Council, and gives them the right of contributing to and bene­

fiting by the Civil Service Superannuation Account. The plain 

object of sec. 11 is enabling an authority to confer the status of 

permanent officers on those who were really discharging per­

manent duties. There is certainly nothing in the section, or in 

any other section of the Act, to indicate that the legislature 

intended in such cases to convert years of employment, per­

manent in fact and before then recognized by the Act of 1884 as 

permanent, into temporary employment. If the section were to 

be so read some extraordinary consequences would follow. 

I shall take one illustration which was referred to in argument. 

Under sec. 57 of the Act of 1884 Heffernan w7as entitled to 

become a contributor to the Superannuation Account. If he had 

become a contributor to that Account bis claim would have come 

under sub-sec. (1) instead of sub-sec. (2) of sec. 60. But he would 

also be within the provisions of sec. 11, and it was admitted by 

the plaintiff's counsel that in that case the same interpretation 

must be put on the words " permanent appointment" in sub-sec. 

(1) as in sub-sec. (2); from which it would follow that a person 

who was in fact in the permanent employment of the Govern­

ment for 19 years who had, by virtue of his employment being 

permanent, been allowed to share in the obligation and benefits 

of the Superannuation Account, and who was entitled on his 

services being dispensed with to a return of his contributions to 

the Account with interest, should, because his original appoint­

ment was by the Minister and not by the Governor in Council, 

have his 19 years of permanent employment turned into 19 years 

of temporary service for the purpose of calculating the amount of 

his gratuity. Any construction which leads to a consequence so 
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H. C. OF A. inconsistent with the wdiole scope and purpose of the Act. and 

which would compel a legal inference contrary to the facts and 

T H E STATE OF to the prejudice of tbe officer, must be avoided if any other 

tv^Es™ reasonable meaning for the section can he lound. The Limitation 

„, "• of sec. ft to officers not appointed by the Governor in Council 
T H E COM- _ rr. J 

MONWEALTH. was, in m y opinion, merely intended to confine the inquiry to 
O'Connor J. persons holding appointments of the kind which are described in 

the N e w South Wales Constitution as minor appointments. I\ 

evidently follows the line of division drawn in that section of 

the Constitution which is the original authority for all appoint­

ments to the Service. That section enacts that appointments 

shall be made by the Governor in Council, but provides that 

minor appointments may be made by Ministers. Heads of De­

partments, and other persons authorized by Statute or Order in 

Council to make such appointments. When the section itself is 

examined it becomes apparent that it is not applicable to all 

officers not appointed by the Governor in Council, hut only to 

those of them recognized in the Act of LS84 as "persons tem­

porarily employed." The employment of the officer must be 

such that the Board may determine " that his duties are in their 

nature such as should properly be designated permanent." How 

can such an inquiry be relevant in the ease of an officer whose 

employment has always been recognized as permanent ' When 

the Board has come to its determination the consequences that 

follow are described in these words: " then such person shall he 

considered as having become a permanent officer at and from the 

commencement of this Act, without examination or further pro­

bation, notwithstanding that he shall not have been appointed b*j 

by the Governor." These latter words are meaningless when 

applied to the case of an officer wdiose service is and has been in 

fact permanent, but are exactly applicable to the conditions 

under which alone a " person temporarily employed ' could enter 

the permanent service under the provisions of sec. 31 of the Act 

of 1884. In m y opinion, therefore, the section is inapplicable to 

such a case as Heffernan's, and its provisions cannot under the 

circumstances be taken to alter the interpretation to be placed on 

the words "permanent appointment" in sub-sec. Iii.) of sec. ti'). 

I have come to the conclusion that Heffernan's service was per-
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manent service from the beginning, and that the date of his per- H- c- 0F A-
• 1908 

manent appointment was the date when he was first appointed, ^ ^ 
and that it was open to the Commonwealth authorities to award THE STATE OF 
his gratuity on the basis of one month's pay for every year of J' W A L, s 

that service. _ THECOM­

A S to the question raised under sec. 89 (II.) (a) of the Constitu- MONWEALTH. 

tion, I take the view that tbe amount of £25 2s. lOd. was 0,ConnorJ 

properly charged against the State of N e w South Wales as " an 

expenditure . . . incurred solely for the maintenance or 

continuance, as at the time of transfer," of the Post Office 

Department. Pensions and allowance of gratuities to officers are, 

in effect, part of the consideration for wffiich the officer's services 

are given to the State. The expenditure to meet those obliga­

tions is, in m y opinion, as necessary for the continuance of the 

Department as the provision for salaries as they become due. 

When the service was transferred, Heffernan's rights, extend­

ing as they did only in respect of his services up to 1895, were 

inchoate. And if his services had been dispensed with between 

that date and the transfer, the expenditure on his gratuity 

w7ould certainly have been incurred in the carrying on of the 

Department. The payment when made by the Commonwealth 

must, I think, be in the same position. As to this question also 

the answer must be in favour of the defendant. 

On the whole case therefore, I am of opinion that judgment 

must be for the defendant. 

ISAACS J. The amount properly payable to Heffernan depends 

on whether he is to be considered as having been permanently 

appointed as from 1876. The facts show7 he was originally 

appointed by the Postmaster-General to the comparatively 

humble position of a mail boy at a salary of £50 a year, and 

from that date he remained continuously in the postal service of 

N e w South Wales until the Department was transferred to the 

Commonwealth in 1901. 

In the meantime the Civil Service Act 1884 and the Public 

Service Act 1895 were passed enacting strict provisions as the 

mode of appointing to the public service, and I do not find any 

means of arriving at a conclusion that after 1884 he w7as 
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li. C. OF A. appointed permanently at all within the meaning of the A.cts 
190y* I base m y judgment on wdiat took place as to appointments before 

T H E STATE OF "there was any statutory restriction on the power of the Crown 

W SoDTH to appoint to the public service, though the subsequent course of 

»• events mav be looked at to guide us in ascertaining the initial 
T H E COM­

MONWEALTH, fact. 
, '. For a period of between 8 or 9 years of that time, Heffernan 
Isaacs J . I J 

was treated by the Crow7n as a permanently appointed member 
of the public service of N e w South Wales. In 1877 he was 
promoted to the position of letter-carrier at £108 a year, and in 
1880 he was again promoted to the position of assistant railway 

guard and railway sorter at £150 a year, and in L880 again 

promoted to the position of railway mail sorter at £175. His 

subsequent retention up to 1895, without apparently being 

considered anything but a permanent officer, is strong evidence 

of some former permanent appointment. As far as the facts go 

I think they irresistibly show a permanent appointment by the 

Crown, and I do not think the Crown can dispute it—certainly 

not without much more cogent negative evidence than appears 

here. 

The next question is whether it is open to Heffernan or, what 

is the same thing in this case, the Commonwealth to set up the 

real facts in view of the action of the Public Service Board under 

sec. 11 of the Act of 1895. The Act does not, in m y opinion, 

intend to take away any actual existing rights, though it does 

provide a means of advancing persons from the status of tem­

porary employment to that of permanent employment, and so 

simplifying the classification. It may have been overlooked by 

the legislature that many persons had been lawfully appointed to 

minor positions in the service before 1884 by the Ministers under 

power delegated by the Governor. Possibly the legislature thought 

that, when in sec. 11 it made provision for constituting as per 

manent officers all those employes who had not been appointed 

by the Governor, but whose work was in the Board's opinion of 

a permanent nature, and wdio were retained, it had Covered all 

necessary ground. But it had not in fact done so, because there 

may—indeed must—have been very many employes who, like 

Heffernan, had been a great number of years in the service, and 



6 C.L.R.J OF AUSTRALIA. 237 

who had entered it in some minor capacity under ministerial H- C. OF A. 

appointment, and had been advanced step by step as permanent 

employes until 1895. Parliament did not say expressly that the THE STATE OF 

only permanent employes known to the law should henceforth be N Ewf °gS
TH 

those who had been appointed by the Governor or had been so »• 
. . • , 1 ., T. 1 -, T H E C ° M -

detertmned by the Board under sec. 11. Nor can I, on full con- MONWEALTH. 
sideration, see that Parliament has done so by necessary implica- Isaac8} 

tion, notwithstanding any dictum in Manton v. Williams (1), 

for which I am responsible equally with the learned Chief Justice, 

who delivered the judgment of the Court. Further, in relation 

to the Education Department mentioned in sec. 46 of the same 

Act, reference to the Public Instruction Act 1880 shows that a 

great number of employes held their appointments by virtue of 

the original appointment by the Education Board and the new 

Act, without any new7 appointment by the Governor. It could 

not be that all those persons, whose employment continued from 

before 1886 to 1895, were to be considered temporary employes, 

and yet, if the artificial hard and fast line argued for is to be 

laid down, this result would follow. 

I therefore think that sec. 11 would not have prevented 

Heffernan, and does not prevent the Commonw7ealth, from adduc­

ing facts to establish the permanent appointment of Heffernan 

from 1884. If this be established, as I think it is, the amount 

paid by the Commonwealth is correct, and the next question is as 

to the right of the Commonwealth to charge the amount to the 

State. It is first said on behalf of the State of New South Wales 

that nothing is payable at all because it was the Commonwealth 

and not the State that had fixed the retiring allowance, and that 

the only competent authority to do so was the Governor of New7 

South Wales in Council, in accordance with the provisions of the 

State Public Service Act 1895. But there is an inherent fallacy 

in this argument. Heffernan on the transfer of the Department 

severed his connection with the State. The State on the one 

hand ceased to have any jurisdiction over him as a public servant 

either as to duties, salary or retiring allowance ; he on the other 

hand ceased to have any rights against the State, so far as the 

State law7 operated of its own force. Heffernan's rights and 

(1) 4 CL.R., 1046. 
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H. C. OF A. duties as a public servant existed henceforth with relation to the 

Commonwealth, and it was sec. 84 of the Constitution to which 

THE STATE OF be and the Commonwealth bad to look for the existence of any 

** ^y^'s" 1 claim to an allowance on retirement from the Commonwealth 

, *»• service. In order to ascertain the rights given by that section 
IHE COM- e> . B J 

MONWEALTH reference must, of course, be made to State laws, but only lor the 
Isaa[.s,, purpose of applying and working out the terms of the constitu­

tional provision. It follows, therefore, that the Commonwealth 

alone must determine the gratuity or retiring allowance; and 

sec. 70 of the Constitution indicates the appropriate organ for 

the purpose, viz., the Governor-General in Council. The mode of 

arriving at the fact and amount of retiring allowance was there­

fore correct. 

The last question is whether it is the whole amount which 

ought to be charged against the State or only the proportional 

amount indicated by sec. 84. The State contends that that 

section covers the whole ground, and that it would be inconsistent 

with its definite provisions to charge the whole sum against tie-

State. It is said that the section makes special and specific pro­

vision, and that must prevail against the mere general direction 

of sec. 89. But it has been answered, I think correctly, that 

84 makes an allocation of a permanent nature to apply so long as 

any person exists to wdiose case it is applicable. What will 

follow in addition must depend upon circumstances, and how far 

any other provision of the Constitution applies to the circum­

stances. 

Sec. 84 requires the particular State to bear its fixed propor­

tion in any event; as to the residue the Commonwealth bears it 

it is true, but the burden is still to be ultimately borne by the 

people of tbe States, and the manner of distributing that burden 

may vary. By secs. 89 and 93, until the imposition of uniform 

duties of Customs and for five years afterwards, and then-after 

until Parliament otherwise provides, the Commonwealth expen­

diture in any State incurred solely for the maintenance or con­

tinuance as at the time of transfer of any transferred Department 

is to be debited outright to the State. I do not propose nor do 

I think it desirable to attempt to formulate any standard of 

interpretation for this sub-section. What expenditure is solely 
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for the maintenance or continuance as at the time of transfer of H- c- 0F A-

any transferred Department may in some particular case prove ^ ° 8 * 

to be a question involving very complicated matters of fact, and T H E STATE OF 

possibly expert and scientific opinion. While there undoubtedly ^ S ™ 

must be a point where the Court is properly called upon to pro- r, v. 

tect the interests of the States in this regard, either as against MONWBALM. 

the Commonwealth or as between themselves, I do not feel at 
Isaacs J. 

liberty in this case to enter upon the onerous and responsible 
task of laying down any specific general test. It is evident that 
a standard—however accurate it appeared at first sight—might 

turn out to be erroneous when tested in operation and examined 

by the light of actual facts, and there are really no proper mate­

rials for essaying its formulation in the present case. A mistake 

might place an undue and unauthorized strain upon some States 

that would not easily be corrected. 

This case, however, is clear. Whatever the complete construc­

tion of sec. 89 may be, it certainly must include a case like the 

present. Here every penny of the money paid by the Common­

wealth would have been payable by the State of N e w South 

Wales had there been no transfer of the Department. Heffer­

nan's salary was not increased by the Commonwealth; the period 

in respect of which he w7as paid his retiring allowance did not 

extend beyond 1895, and there is no justification of any kind for 

casting the burden of any part of this sum on any other State. 

The expenditure of this amount was manifestly and strictly 

incurred solely for the maintenance and continuance, as at the 

time of transfer, of the Postal Department. 

I therefore agree with the judgment proposed by the learned 

Chief Justice. 

HIGGINS J. As for the construction of sec. 60 (ii.) of the New 

South Wales Public Service Act 1895, I w7as, during the argu­

ment, strongly inclined to the view put by Mr. Knox that 

Heffernan w7as not shown to have held " a permanent appoint­

ment" within the meaning of that section, until that Act, sec. 11, 

came into force. I was startled by the unusual meaning of the 

word " permanent," in these N e w South Wales Acts, wdiich the 

argument for the Commonwealth implies—a meaning which has 
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Higgins J. 

H. C. OF A. nothing to do with tenure or right to stay in tie- service. Put, 
1908' on reconsidering the Acts, I (ind that the word " permam 

T H E STATE OF cannot mean to refer to permanency in tenure of office ; cannol 

N E W SOUTH m v o i v e a right to the office for life or for any definite time (cf. 
\\ ALES "S ^ 

*•'• sec. 57 of tbe Act of 1884); and that it must refer to the 
T H E COM- , . „ . ..,. 

MONWEALTH. character of the duties performed. 1 lie man m 'permanent 
employment" is distinguished from the man in " temporarj 
employment" by the fact that his work is not casual or emer­
gency work (see Act of L884 sec. 2 "service"; sec-. 31 ; Act of 

1895, sec. 11). Therefore, I concur with m y colleagues in their 

view that the gratuity payable to Heffernan must be calculated 

on the basis of one months' pa)7 for each year of his service 

prior to the Act of 1895. 

I am also of opinion that under sec. 70 of the Constitution the 

exercise of the discretion as to the amount of the gratuity rests 

with the Governor-General in Council. 

As for the obligation of the State of New7 South Wales in 

respect of this gratuity, I am clearly of opinion that the sum 

of £289 Is. ld. at the least (in respect of the period up to 1st 

March 1901, when the Department was transferred) is to In-

paid by the State. According to the case, tbe Governor-General 

in Council called upon Heffernan to retire under sec. (15 of tbe 

Commonwealth PvUic Service Act 1902. This retirement must 
have been for some unfitness to discharge his duties. The retire­

ment was compulsory, but not for any offence. Under these 

circumstances, the Governor of N e w South Wales in Council 

until the 1st March 1901, and the Governor-General in Council 

subsequently, bad power to fix the amount of gratuity to he-

granted to him in terms of sec. 60 of the PttUio Sen-ice Act 

1895. Having been retained in the service of tbe Common­

wealth, he preserved " all his existing and accruing rights " under 

sec. 84 of the Constitution ; and this right to gratuity as fixed by 

the proper authority was, in m y opinion, a right preserved for 

him hy the Constitution. But I am strongly inclined to thin! 

that tbe next following words of sec. 84, as to the apportionment 

of the compensation between the State and the Commonwealth, 

do not apply to the case of Heffernan. They apply, in term-, 

onlv to one who retires voluntarily (e.g., under sec. 68 oi tie-
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N e w South Wales Public Service Act 1895). W e may conjecture H- c- 0F A-
1908 

that, if their attention had been called to the matter, those who ^_v_l 
drafted the section would have made the provision apply to the THE STATE OF 
case of compulsory retirement also. But the section says " and 'WALES™ 

shall be entitled to retire from office at the time, and on the v-

pension or retiring allowance" &c.; and " such pension or MONWEALTH. 

retiring allowance shall be paid to him by the Commonwealth," Higgins j 

and apportioned between State and Commonw7ealth. That is to 

say, he is to be entitled to retire at the time—the age of 6 0 — 

and on the pension or retiring allowance provided for persons 

retiring at the age of 60. There is nothing in sec. 84 to show 

what is to be done as between State and Commonwealth with 

regard to the gratuity or retiring allowance payable on com­

pulsory retirement (see and compare preceding clause of sec. 84 : 

" entitled to receive from the State any pension, gratuity," &c.) 

Having settled that Heffernan is entitled to the gratuity, who is 

to pay it ? The Commonwealth is to pay it in the first instance, 

as the employer; but how is the burden to be borne ? Apart 

from sec. 84—which, as I have said, does not, except that it pre­

serves his existing or accruing rights, apply to this case—w7e 

must look to sec. 89 and sec. 93 of the Constitution. Sec. 93 

adopts the method of accounting prescribed in sec. 89; and under 

sec. 89 the Commonwealth is to debit to each State " the expen­

diture therein of the Commonwealth incurred solely for the 

maintenance or continuance, as at the time of transfer, of any 

department transferred from the State to the C o m m o n wealth." 

This section may well become difficult of application in cases 

more complex than this. But, speaking generally, I should say 

that those expenses which a department of a State would still 

have to bear if there had been no Federation, are expenses wdiich 

the State must bear under this section when the department has 

been transferred. In this case there was no change of salary 

after the department w7as transferred ; and if there had been no 

Federation, the expense of paying a gratuity to Heffernan would 

have been treated as an expense of the department. The analogy 

of maintenance of a business suggests itself. If an owner of a 

business leave it in the charge of another, promising to abide the 

cost and risk of its maintenance and continuance in the same 

VOL. VI. U 
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IT. C. OF A. state as at the time of leaving it, there is no doubt that this 

promise- would cover the wages of the employes, and any pensions 

THESTATEOFOI' retiring allowances promised to retiring employes. Whethei 

N E W SOUTH .̂|ie p r o m j s e would cover more, and how
7 much more, depends 00 

\» ALES 

"'• circumstances, and must be determined if and when occasion 
THE COM- • 

MONWEALTH. arises. But here the payment to Heffernan is an expense ni-
m,r„m j curred in pursuance of the statutory provisions relating to the 

department when it belonged to N e w South Wales. It is an 
expense " incurred solely for the maintenance and continuance of 

the department " on the same lines as at the time of transfer of 

the department; and, in m y opinion, therefore, the £239 Is. Id. 

ought to be debited by the Commonwealth to the State of New-

South Wales. 

According to m y view of sec. 84, the same result follow s as to 

the £25 2s. 10d., extra gratuity paid by reason of the gratuity 

having to be calculated on the average of his salary during the 

whole time of Heffernan's " employment "—including the time of 

his employment in the Commonwealth service. It may be thought 

anomalous that the State should be saddled with the sum of 

£25 2s. lOd. rendered necessary by the higher average due to the 

period of Heffernan's service in the Commonwealth. But it seem 

to be the necessary result of secs. 89 and 93, if sec. 84 does not 

apply to the case; and after all, looked at as a summary method 

of attaining substantial justice between the States, it is not 

unjust. I agree with the proposed answers to all the questions. 

Judgment for the defendant with costs. 

Solicitor, for the plaintiff, The Crown Solicitor for New South 

Wales. 

Solicitor, for the defendant, The Crown Solicitor for the 

Commonivealth. 

C. A. W. 


