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THE KING 

v. 
SCTTON. 

Higgins J. 

effect, from tl ie exempted, without express words to that 

obligations created by a Federal Act. 

I ouo-ht to add that I feel no doubt as to the power of the 
CT 

Com m o n w e a l t h Parliament, as well as of a State Parliament, to 
expressly bind the C r o w n by its acts. 

Judgment for the plaintiffs. 
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— The. Constitution (63 A- 64 Vict. c. 12), sees. 51 (i.), (ii.), 52 (ii.), 86, 90, 114. 

The rule laid down in D'Emden v. Pedder, 1 C.L.R., 91, at p. Ill, and 

applied to tlie case of interference by the Commonwealtli with State instru­

mentalities in the Federated Amalgamated Government Hallway and Tramway 

Service Association v. jVeic South Wules Haihvay 'Traffic. Employes Association, 

4 C.L.R., 488, has no application to powers which are conferred upon the 

Commonwealth in express terms and which by their nature manifestly involve 

control of some operation of the State Governments, such as the power to make 

laws with respect to trade and commerce with other countries and with respect 

to taxation. It must be assumed that the legislature intended that, so far 
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as is necessary for the effective exercise of these powers, the rights of State H. C. OF A. 

i nm. ni should be restricted. The imposition of Customs duties being a 1908. 

le of regulating trade and commerce with other countries as well as an '—•—' 

exercise of the taxing power, the right of State Governments to import goods A I T O R N E Y -

I nl.jecl i.. lie < .. i..in, laws of the Commonwealth. ''Ot °* 
N.S. W . 

Further, the rule has reference only to the performance of the functions of Q L L E C I : O 

tiovernment within the I lommonwealth, and, therefore, cannot be applied to C T S T O M S F O R 

ilu- importation by a State Government of goods to be afterwards used in N.S.W. 

..nmiction with one of its instrumentalities. 

The levying of duties of Customs is not the imposition of a tax upon 

property within the meaning of sec. 114 of the Constitution. 

Even if the words of the section are capable of that meaning, it is not the 

only or necessary meaning, and should lie rejected as inconsistent with the 

plain provisions of the Constitution conferring upon the Commonwealth 

exoluiive power to impose duties of Customs and to regulate trade and 

oommeroe, 

Per Orifflth C.J., Until,II J., O'Connor J., and Higgins .1. 

Whether capable or not of being included in tlie word " lax," are not a tax 

upon property in the sense in which thai expression is used in sec. 114. being 

imposed upon the act of importation, not upon the goods themselves in tliiir 

character as property. 

/'./• l»aaca J.—Duties of Customs, as ordinarily understood ami as enacted 

in the Customs Act, arc imposed on the goods themselves, and, therefore, 

"on property " within the meaning of sec. 114, but do not come within the 

meaning of the word "tax" as used in thai section and the Constitution 

generally. 

Held, therefore, following The Kintj v. Sut/on, 5 C.L.R., TS9, that the 

Government of the State of N e w South W a k e v\as liable to pay Customs 

duly on steel rails imported by the State for use in connection with the 

Government railways of the State. 

SPECIAL case stated for the opinion of the High Court under 

Order XXIX., rule 1, of the Rules of the High Court. 

This was an action brought to recover from tlie defendant the 

sum of £539 188. ld. being the amount of duties of Customs 

demanded by the defendant upon the importation into tlie 

Commonwealth of certain steel rails, and paid under protest by 

the Governmenl of the State of N e w South Wales. The rails in 

question, which bad been purchased by the State in England for 

use in the construction of the railways of the State, were shipped 

from London to Sydney, consigned to the Secretary for Public 

Works of tin- State. O n their arrival at the port of Sydney the 
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H. C. OF A. defendant claimed that they were liable to Customs duties to the 
1908- amount stated. The State disputed its liability to pay duty. 

ATTORNEY- a Rd deposited the amount claimed, under protest. 
G NES W °F T h i s case w a s stated Ior tIie opinion OI t h e Court upon the 

'v. questions:—(1) Whether the provisions of the Customs Act 1901, 
Ĉ OT T FPTOP OP1 

CUSTOMS FOR and the Customs Tariff 1902, affect the Crown as representing 
N,S'VS" the community of New South Wales in the sense that those pro­

visions require the Crown to pay duties of Customs under the 

circumstances stated in the case ; (2) whether tbe steel rails were 

exempt from duty by virtue of sec. 114 of the Constitution ; and 

(3) whether the rails were liable to pay duty. 

Judgment was to be entered by the Court for the plaintiff or 

defendant in accordance with its decision on the questions sub­

mitted. 

Pilcher K.C. and Knox K.C. (Lamb with them), for the plain­

tiff. The duty is an interference with an instrumentality of the 

State, and as such comes within the rule laid down in D'Emden 

v. Redder (1), and applied in Federated Amalgamated Govern­

ment Railicay and Tramway Service Association v. New South 

Wales Raihvay Traffic-Employes Association (2). The railways 

are an instrumentality, on the authority of the latter case, and 

the means of carrying it on should be equally protected. The 

State might absolutely require to import rails for tlie purpose of 

constructing railways. Even if it were not necessary to import 

tbem, the State, according to the decision in MCulloch v. Mary­

land (3), lias the right to select its own means, and any impedi­

ment to the means selected is within the prohibition. [See The 

Commonwealth v. The State of Netv South, Wales (4).] 

[GRIFFITH CJ.—Those eases relate to transactions taking place 

wholly within the Commonwealth. Nobody disputes that the 

Commonwealth cannot interfere with the State's management of 

its railways within the limits of the State. Does it follow that 

it cannot interfere with what the State does in England by an 

agent ?] 

The tax is just as much an interference with the exercise of 

(1) I C.L.R., 91. (3) 4 Wheat., 316. 
(2) 4 C.L.R., 488. (4) 3 C.L.R., 807, at pp. 820, 822. 
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fche State function as a tax stamp upon a contract made in the H. C. OF A. 

Commonwealth. It is not the form of the tax, but the substance 

thai is tn be looked al : Al my v. Slide of California 11 i Nor ATTOBJTKT-

ilms il matter at what stage the interference takes place. To tax G ^ ^ J | 0F 

ihr goods in tin' process of acquisition is just as serious a hind­

rance as to tax tbem after they are acquired. If the C o m m o n - CUSTOMS FOR 

wealth has the power to tax the means of the State to any 

extent, it has power to do so to the fullest extent, and thereby 

I., practically prevent fche exercise of the State function. 

[GRIFFITH CJ.—Is the mere intention to use tbe rails for State 

railways sufficient to exempt them? They may not be used Eor 

that purpose at all.] 

That objection would apply equally to the case of the stamp 
mi the transfer in The Commonwealth v. The State of Nt w South 

Wales (2). Tin- Commonwealth might change its mi ml as tn the 

use to which it would put the land if acquired. 

[GRIFFITH C.J.—The principle of the cases cited is thai fche 

State may use, without interference anv instruments lawfully at 

its hand in the Stale. It must not be assumed thai a proposition 

laid down in a particular case is absolutely and universally true. 

The limitation I have stated is, I think, implied.] 

But if the rails are not in N e w Smith Wales t hey are not in 

tlie Commonwealth, and therefore they are not in tbe control of 

the Commonwealth. The duties do not attach until fche goods 

are in the State. [They referred to Young v. a.s. " Scotia " t3i.] 

There Is nothing in the Constitution expressly giving the 

Commonwealth power to impose a tax upon goods of fche 

States, or excluding the implication of the rule in D'Emden v. 

Poller (4) in regard to such taxation. The power of taxation 

and regulation of trade and commerce are identical in tbe Aus­

tralian and American Constitutions: Baker, Annotated Constitu­

tion, pp. ft), 19, and the limitation of State powers of taxation is 

ilif same: Art. 112. Sec. 90 of the Constitution does not confer 

any power. It merely fixes the time at which the power ari 

flu' case of South Carolina v. United States (5) is, therefore, an 

(1) -M How., 169. (4) 1 C.L.R., 91. 
('-') 3 C.L.R., 807. (5) 199 U.S., 437. 
(8) (1903) A.C, 301. 
vol.. v. 55 



822 HIGH COURT [1908. 

H. c. OF A. authority for the proposition that the Constitution does not war-
1908- rant the imposition by the Commonwealth of any duty on articles 

ATTORNEY- imported by a State for use in State agencies. 
G N s ' w °F ^ec. 1 1 4 exPressly prohibits the Commonwealth from taxation 

v- of the property of a State. Goods imported by a State are 
COLLECTOR OF 5 , ~ ,, T « ,, j j 

CUSTOMS FOR property of the State in the ordinary sense ot the word, and 
there is nothing in the context to alter or restrict that meaning. 
Sec. 131 of the Customs Act adopts that sense of the word in 

providing that no goods the property of the Commonwealth 

shall be subject to Customs duties. The tax on the goods 

is a tax on the State with respect to the goods. It is immaterial 

how it is described. The question is what is the substance. 

In Brown v. Maryland (1), it was held that a tax on importers 

was within the prohibition of the Constitution because it was 

in substance a tax on imports, that is on the goods imported. 

The goods are charged with the tax and all tbe means of 

enforcement are with respect to the goods. The whole com­

putation of the tax is based on the nature and quantity of the 

the goods. [They referred to Customs Act 1901, sees. 4,131,142, 

145, 153 ; Customs Tariff 1902, sec. 5.] The intention of the 

legislature is to be gathered from the words they have used, not 

from some imagined consequences that might flow from the 

ordinary construction. If it. is said that the States could defeat 

the Commonw'ealth provisions for raising revenue through the 

Customs by importing goods of all kinds, it may be answered 

that tfiat is highly improbable, and in all probability never pre­

sented itself to the minds of the legislature as reasonably possible, 

or there may be an implied limitation of the protection given by 

tbe section to property used by the State in the ordinary and 

usual exercise of State functions. The word " tax " must include 

Customs duty. The only power to impose duties of Customs is the 

power of taxation given by sec. 51 (II.). Until the imposition of 

an uniform tariff the States could have imposed Customs duties : 

Colonial Suegar Refining Company Ltd. v. Irving (2); sees. 107, 

108 of the Constitution. If sec. 114 does not refer to Customs 

duties the States could have crippled the Commonwealth by 

duties in the interval. Sec. 55 of the Constitution speaks 

(1) 12 Wheat., 419, at p. 437. (2) 1902 St. R. Qd., 261, at p. 271. 
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,i Customs duties as taxation. If the words are ambiguous, the H. C. OF A. 

ij..n being one that confers an exemption should be construed 1908, 

liberally in favour of fche exemption. ATTORSEY-

IIIH.I.INS .). referred to Armytage v. Wilkin on (]).] <,^KR,V-' ov 

v. 
,, ,. ,. 1,1 ,, r, , , , ,, COLLECTOR OF 

On the question whet her I he Crown was bound by the < ustoma o -TOMSKOR 

Act, counsel adopted the argument used in The King v. Sutton t2i. N" svv-

Gordon K.C. and Cullen K.C. (Bavin with tbem), for the 

defendant. If the rule in HEmden v. Pedder (3) is applicable 

in t Ci'. ease, it cannot be limited to the case of railways. It must 

logically be extended to all State funcfcii as fco render 

inoperative all Comn wealth legislation so far as it affect 

goods imported I'm- any of those services, 'the State alone is 

entitled tn say whether a particular thing is necessary Eor the 

performance of any Slate function, Even the quarantine and 

immigration laws would be subject to an exception in favour of 

State Governments. The fallacy lies in assuming that the rule 

applies before considering the nature of the powers in question. If 

exclusive, or paramount power is given to the Commonwealth 

in respect of any subject matter, thai subject matter is thereby 

wholly withdrawn I'm nn the power of the State. If tbat 

power cannot be effectively exercised to fche extent to which 

it has been conferred without in some degree trenching upon 

the powers that the State Governments previously enjoyed, 

then it must be taken that tbe legislature intended that the 

Commonwealth should have power to interfere to that extent 

with the State powers, and, therefore, there can be no implied 

prohibition of interference. It may be conceded that the 

acquisition of steel rails by tbe States is a necessary means 

tor carrying on its railways, wbicb are admittedly one of its 

instrumentalities within the meaning of the authorities. It may 

also he conceded that Customs duties are an interference with the 

acquisition of the rails, and to that extent an interference with 

the free exercise of the State function. But such an interference 

is necessarily included in tbe exercise by the Commonwealth of 

its Customs power. The grant of the power to the Common-

(1) 3 App. Cas., 355. (2) 5 C.L.B., 789. ('b I C.L.R., 91. 
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H. C. OF A. wealth necessarily implies a limitation of the State power. 

M'Culloch v. Maryland (1), has, therefore, no application. The 

ATTORNEY- power of taxation through the Customs is not dependent upon 
GNESR\V0F the P o w e r conferred by sec. 51 (il.). It also falls under tbe 

»• trade and commerce power, sec. 51 (i.). The existence of the 
COLLECTOR OK * 

CUSTOMS FOR federal power to regulate trade and commerce with other 
' ' countries is wholly inconsistent with the existence of any power 

at all in the States with regard to such matters. The rule in 

D'Emden v. Redder (2) can only apply in cases where both State 

and Commonwealth have some power, and the question is how 

far the power of each extends. It is a mere rule of construction. 

It does not apply to prevent the exercise of what is clearly 

intended to be an exclusive or paramount power in the Common­

wealth. If such a power is clearly conferred then everything 

necessary to make it effective is conferred with it. South Caro­

lina v. United States (3) merely decided that the federal power 

of taxation did not extend to certain objects; it has no applica­

tion to the exercise of the power given by sec. 5f (i.) The 

prime object of the Constitution was that the whole Common-

wealth should speak with one voice on questions of trade 

and commerce with other countries and between the States. 

Uniformity would be impossible if the Commonwealth legislation 

could be deranged by tlie operations of the State Governments. 

As to the meaning of sec. 114, the only authority is the dictum 

of Stephen J. in Attorney-General v. Collector of Customs (4), to 

the effect that the section does not apply to Customs duties. " Tax 

on any kind of property " means a tax in respect of the ownership, 

possession or enjoyment of property. A Customs duty is not 

such a tax, if it can be called a tax at all. It is a tax upon the 

operation of bringing goods into the country. It is indirect 

taxation, whereas a tax on property in the ordinary sense is a 

direct tax. It may be that sec. 114 does not refer to duties of 

Excise, wdiich are not taxes on property, but it is not necessary 

to argue that in this case. Customs duties are imposed wholly 

irrespective of ownership, possession or enjoyment, The fact 

that the Customs Act and the Customs Tariff speak of duties 

(I) 4 Wheat, .tl6. (3) 199 U.S., 437. 
(2) 1 C.L.R., 91. (4) (1903) 3 S.R. (N.S.W.), 115. 
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being imposed on the goods is not conclusive as to tbe interpre- *L C. OF A. 

tation of sec. | 14, For fche purpose of those Acts the expression 1908' 

fficiently accurate. There is a clear distinction between a ATTOKHXT-

I mi property and a tax on dealings with property : Knowlton ,;\Nh;Kv 

v. Moore (1); Snyder v.Bettmanm. (2); Magounv.Illinois Trust »• 
(''II ECTOR OF" 

and Slangs Saul, (.'!): Commonwealth v. Slate of New South -.FOR 
Wales i 11 X s U -
[GRIFFITH C.J. referred to United Stoles v. Perkins (5).] 

Such taxes are regarded rather as conditions imposed by the 

legislating authority upon the right to deal in certain ways with 

property. So the payment of Customs duty is a condition im­

posed by I he Commonwealth upon tho right to bring in the 

goods. Brown v. Maryland (6) merely decided that the Licence 

fie was an infringement of the prohibition against taxing im­

ports, it did not decide that it was a tax upon propertv. [They 

referred also to Welton v. Missouri (7); Sutherland, Notes on 

Hi,- United Stoics' Constitution, p. 86.] 

| ISAACS.I. referred to IIa me/ on ha w of Customs, p. 29; West-

em Union Telegraph Company v. Texas (8); Marriott v. Brune 

(lb: Algoma Central Railway Co. v. The King (10).] 

Even if the words "tax on property" in sec. 114 considered 

alone are capable of the wider meaning so as to include duties of 

Customs, they are capable of a narrower construction which is 

more consistent with the context in which they are used. If 

they are construed in the wider sense they come into direct con­

flict with the provisions of sec. 51 (I.) and 51 (ii.). If possible, 

they should be construed so as to harmonize with tbe rest of the 

Constitution. Tbe narrower meaning "tax on property as pro­

perty" avoids that conflict and should be adopted, as better 

Carrying out the intention of tbe legislature. [They referred 

to D'Kimhn v. Pt thler (11); Municipal Council of Sydney v. 

/'/• Commonwealth (12).] The weakness of the plaintiff's argu­

ment is that he has to admit a limitation of the operation of sec. 

lit to property of the States used in connection with State 

(1) 17s U.S., 41. (7) 91 U.S., 275. 
(2) 190 U.S., '249. (8) 105 U.S., 460, at p. 465. 

170 U.S., 288. (9) 9 How., 619, at p. 63). 
(4) SCL.R.,807. (10) (1903) A C , 478. 

163 U.S., 625. (11) 1 C.L.R., 91, at p. 10S. 
(6) 12 Wheat, 419. (12) 1 C.L.R., '20S, at p. '231. 
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H. C. OF A. functions. [They referred also to Head Money Cases (1) ; Case 
190s- of the State Tax on Railway Gross Receipts (2); Coe v. Town of 

ATTORNEY- Errol (3); Quick & Garran, Constitution ofthe Commonwealth, 

G Nt3 W °P P- 5 3 9 ; St0Ty 0n the Constiiution> 5 t h ed'> P' 35'] 
»• [ B A R T O N J. referred to Case of the State Freight Tax (4). 

CUSTOMS FOR ISAACS J. referred to Story on the Constitution, p. 949.] 
N.S.W. 

Pitcher K.C, in reply. The powers conferred by the Constitu­

tion are to be gathered from all the sections which refer to those 

powers, not only from that which confers the power in general 

terms. It may be assumed that sec. 114 was intended to pro­

hibit some form of taxation included in sec. 51 ; otherwise it 

would not have been necessary. The nature of the power is 

shown by both sections together. N o part of the Constitution is 

stronger than another. The prohibition of a tax should be con­

strued in the wider sense unless there is very strong reason to the 

contrary. Customs duties are universally regarded as taxes on 

the goods. The importation is the occasion of paying them, but, 

on the only reasonable construction, they are " upon " the goods, 

i.e., upon the person in respect of the goods. [He referred to 

Encyclopcedia of Law of Procedure U.S., 2nd ed., vol. XII., p. 

1108, " Customs Duties " ; Story on the Constitution, p. 949; 1 

Blac. Comm., p. 313; Bank of Toronto v. Lambe (5); Municipal 

Council of Sydney v. Commonwealth (6); Customs Act 1901, 

sees. 131, 133, 153 ; Customs Tariff, sec. 5 ; Baker, Annotated 

Constitution, pp. 16, 19.] 

[ISAACS J. referred to Quinn v. Leaihem (7); Bates' Case (8); 

Broom Constitutional Law (1866), p. 247 ; Acts Interpretation 

Act 1901, sees. 2, 22 ; Magdalen College Case (9).] 

As to the rule in D'Emden v. Pedder (10), the power to impose 

stamp duty, which was in question in Commonwealth v. State oj 

New South Wales (11), was given to the State in terms no less 

general than those which confer the taxation powers on the 

Commonwealth. There is no substantial distinction between the 

(1) 112 U.S., 580. 
(2) 15 Wall., 284. 
(3) 116 U.S., 517. 
(4) 15 Wall., 232. 
(5) 12 App. Cas., 575. 
(6) 1 C.L.R., 20S, at p. 230. 

(7) (1901) A.C, 495. 
(8) 2 St. Tri., 371. 
(9) 11 Rep., 66. 
(10) 1 C.L.R., 91. 
(11) 3 C.L.R., 807. 
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regards the applicability of the rule. If Customs duties H. c. OFA. 

c:in be h-\ ied on State property so can Excise. Each is an exer­

cise of the taxing power, and each is opposed to the principle of ATTOKNKV-

li l-dml'ii v Pedder (A)- The one is as great an interference -S^tjf0F 

In- oilier, and is equally withdrawn from the taxing power. *• 

[Tiny referred to South Carolina v. United States (2); Deakin 

v. \\'t'l,l> C-,): Van Brocldin v. Tennessee (4); Master Ptetailers 

,1 ociation of N.S.W. v. Shop Assistants Union of N.S.W. 

[ISAACS J. referred to United States v. Lutz (6).] 

Cur. ode. enlt. 

The following judgments were read:— 

GRIFFITH C L The plaintiff contends that the steel rails in M., . 

question, which were purchased in England and imported into 

New South Wales for the use of the State in fche construction oi 

Slate railways, are not liable to Customs duties. The grounds 

taken in the special case are:- (I) That the rails were the 

propertv' of His Majesty, and that the Sovereign is not bound by 

the Customs Acts; and (2) Tbat the rails were exempt from 

duly by virtue of sec. 114of the Constitution. 

The lirst ground has been sufficiently dealt with iii the case 

of Pin King v. Sutton (7), and 1 do not think it necessary to add 

an\ thing on this point. 

The point raised under sec. 114 is a more difficult one. 

That section provides that " A State shall not . . . impose 

any tax on property of any kind belonging fco fche Commonwealth, 

urn- shall the Commonwealth impose any tax on property of any 

kind belonging to a State." The Attorney-General says tbat 

tin- rails in question are property of the State of N e w South 

Wales, that duties of Customs are a tax on property, and that 

tin- rails are therefore exempt. The defendant answers that 

duties of Customs are not a tax imposed on property in the sense 

in which those words are used in that section, and, further, that 

the section applies only to property already within the limits of 

(1) 1 C.L.R., 91. (5) 2 C.L.R., 94, at p. 107. 
(9) lim 0 S., 437, at pp. 453, 459. (6) 2 Blatchford, 3S3. 
i3i 1 C U R . , 585, at p. 611. (7) 5 C.L.R., 789. 
(tl 117 U.S., 151. 
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H. C. OF A. the Commonwealth, and not to goods in process of coming within 
19(^ those limits. It is pointed out that, if full effect were given to 

ATTORNEY- the Attorney-General's contention, it would be in the power of 
GENES W °F the States by becoming general importers of goods seriously to 

»• impair, and indeed practically destroy, the Customs revenue of 
COLLECTOR OF _ , , , „ ,, , ,, , ,, „ 

CUSTOMS FOR the Commonwealth, and, further, that the power ot the Uommon-
' wealth with regard to external trade would, so far as it is 

Griffith CJ. exercised by means of duties of Customs, be in reality, although 
declared to be paramount, subject to unlimited interference from 

the States. Reference was made on both sides to the case of 

South Carolina v. United States (1) in which the extent of the 

prohibition of taxation by Congress of the property of the States, 

which is held to be implied by the Constitution, was much 

debated. Counsel for the Attorney-General w*ere disposed to 

concede that the express prohibition of sec. 114 must be limited, 

as the majority of the Supreme Court of the United States held 

in the case just cited with regard to the implied prohibition, to 

property employed in the ordinary affairs of government as 

understood at the date of the establishment of the Common­

wealth. There are, however, difficulties in the way of implying 

any such limitation upon the terms of sec. 114, just as there are 

(as was pointed out in the Federated Amalgamated Government 

Raihvay and Tramway Service Association v. Neiv South Wales 

Railway Traffic Employes Association (2)) in the way of saying 

that any function wdiich a Sovereign Government assumes to 

exercise within the limits of its powers is not an ordinary 

function of government. But, even with this limitation, the 

prohibition of the section w*ould extend to duties upon goods 

imported for the purposes of government departments, such as 

the Public Works and Education Departments, the Printing 

Office, Gaols, Police, Asylums, and many others, and this, whether 

the goods were directly imported into the State itself or through 

another State, as for instance, through Port Pirie in South 

Australia in transit to Broken Hill in N e w South Wales, or 

through Brisbane in Queensland in transit to the Northern 

Districts of N e w South Wales. 

The defendant points out that the power to impose taxation con-

(1) 199 U.S., 437. (2) 4 C.L.R., 488, at p. 539. 
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ferred by sec. 51 (IL), as well as the power to regulate importation H c- or A-

conferred by sec. 51 (l.),are paramount,and are in form unlimited, 

and thai they apply as well to the Governments of the States as ATTORNEY-
I., private persons (as was held in The King v. Sutton | 1 ) ). If, G l£s*w °F 

then, the construction sought to be put upon sec 114 bv the 
. COLLECTOR OF 

Attorney (teneral is correct, there is an apparent contradiction of a ( i STOMSFOR 
very serious character. If, however, the words of sec. 114 an-

capable of a construction consistent with giving full effect to the Oritnih CJ. 

plain intention of see. 51 (i., ii.), that construction should be 

preferred. 

Sec. II 1 must, no doubt, be Construed as an exception from 

c 51 (n.), but fche extent of the exception is the point fco be 
determined. 

An- then the words of sec. 114 capable of two constructions '. 
There is no doubt, that, in some contexts the words " impo 

any tax" might be capable of application to duties of Customs 
Nbr is there any doubt, that the word - taxation " in sec. 

51 (II.) includes the levying of duties of Customs. but these 

duties are nowhere in the Constitution described as a tax," 
unless the use of the word "taxation" in sec. 51 (l.i is such 

a description of fhein; nor is the levying of them ever spoken 

of as fche imposition of a tax on property. Sec. 86 speaks 

of the collection and control of duties of Customs and of 

Excise." Sees, 88, 89, 90, 92, 93, !>4. 95, all speak of the 

" imposition " of duties of Customs. Such duties are imposed in 

reaped of -goods'' and in one sense, no doubt, 'upon'' goods. 

which is only another w a y of saying that the word " u p o n " is 

sometimes used as synonymous with "in respect of." In tbe 

same way the word "upon" or " o n " is used colloquially in 
speaking of stamp duties, succession duties, and other forms of 

indirect taxation, as taxes on deeds, \*c, or on real and personal 

property. Vet it is recognized that these forms of taxation are 

net reallv taxation upon property but upon operations or move­

ments of property. See, for instance, the cases of The Attorney-

Qeneral for Quebec v. Queen Insurance Co. (2), and United 

States v. Perkins (3). In the last mentioned case it was held 

U) 5C.L.R., 789. (2) 3 App. Cas., 1090. 
(3) 163 U.S., 625. 
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Griffith C J . 

H. C. OF A. that a succession duty is not, in substance, a tax upon property, 

^_, and consequently that the imposition by a State of such a duty 

ATTORNEY- in respect of property bequeathed to the United States was not 
( T F N F U A I Ci ft* i * 

N.S.W. obnoxious to the rule, implied under the Constitution, that a 

COLLECTOR OF State c a n n o t t a x the Property of the United States. After refer-
C » O B ring to some decisions of State Courts to the same effect the 

judgment of the Court proceeded (1):_"Such a tax was also 

held by this Court to be free from any constitutional objection 

in Mager v. Grima (2), Mr. Chief Justice Taney remarking that 

'the law in question is nothing more than an exercise of the 

power which every State and sovereignty possesses, of regulating 

the manner and terms within which property, real and personal, 

within its dominions may be transferred by last will and testa­

ment, or by inheritance ; and of prescribing who shall and who 

shall not be capable of taking it. . . . If a State may deny 

the privilege altogether, it follows that when it grants it, it may 

annex to the grant any conditions which it supposes to be 

required by its interests or policy.' To the same effect is United 

States v. Fox (3). W e think tbat it follows from this that the 

Act in question is not open to the objection that it is an attempt 

to tax the property of the United States, since the tax is imposed 

upon the legacy before it reaches the hands of the government. 

The legacy becomes the property of the United States only after 

it lias suffered a diminution to the amount of the tax, and it 

is only upon this condition that the legislature assents to a 
bequest of it." 

So far there seems no reason to suppose that the word " tax " 

was used, inexactly, in sec. 114 to denote duties of Customs. 

The distinction between direct and indirect taxation is well 

enough known. Direct taxation is taxation by way of pecuniary 

payments directly imposed in respect of persons or things subject 

to the jurisdiction of the taxing authority, and the burden of 

which is designed to fall upon the taxpayer himself. Such 

taxes in respect of tilings are frequently, and not inaccurately, 

called property taxes, or taxes " on " property. C o m m o n instances 

are land tax and municipal rates. Similar taxes levied ad valorem 

(1) 163 U.S., 625, at p. 629. (2) 8 How., 490, 493 
(3) 94 U.S., 315. 
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upon the value of personal property were for many years imposed H- U OF A. 

in New Zealand .nul in many of the States of the American Union. 

Tin- Canadian Constitution (British North America Act, Bee 12a) ATTOKNF.Y-

prov ides that no lands or property belonging to Canada or any Pro- ''^"^y "F 

nnce shall be liable to taxation. The powers of tlie Provinces being "• 
. . . . . . . ' COLLECTOR OF 

11 III it id lo imposing direct taxation, the meaning of the prohibition CUSTOMS 
. regards them is not open to controversy. With regard to the 
power of the Dominion, however, it might have been contended o*whfcC* 

llml the prohibition extended to indirect taxation through the 

Customs of goods belonging to the Provinces. W e are informed 

thai it is t he universal practice in Canada to levy Customs dutii 

mi such goods. Several Statutes of tbe United States were also 

referred to, in which a remission of Customs duties uj State 
property is expressly authorized. These instances appear to show 

that in the United States and Canada, at all events, the prohibition 

(in case implied and in the other express) of the taxation of 

State or IVov incial property has never been understood as applj ing 

fco duties of Customs. 

Again, the words " property belonging bo the Commonwealth," 

"propertj belonging to a Slate." seem, primd facie, bo import 

property lying and being within the Commonwealth. Neil hm- the 

('onmionu call h nor a State can impose a tax upon property which 

is not within the geographical limits of its jurisdiction. Even if 

they can impose a tax upon a resident in respect of property situ­

ated elsew here, such a ta x is a personal tax. and cannot be properly 

regarded as a tax upon bis property, It was contended, however, 

that duties of Customs are a tax upon property within the Com­

monwealth, since the goods must have been imported before the 

liability to duty can arise. But this, although true in one sens 

is not true in any relevant sense. The payment of the Customs 

duty is an obligation or condition which must be fulfilled before 

the goods can lawfully form part of the stock or mass of goods 

in the country, although for convenience they are allowed to be 

retained in bond in a King's warehouse until payment. Adapting 

the words of Chief Justice Tan,;/, cited in Perkirt's Case (I). 

1 say that a Customs law from this point of view is nothing more 

than an exercise of the power the Commonwealth possesses of 

(1) 163 U.S., 625, at p. 629. 
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H. C. OF A. regulating the manner and terms on which goods may be brought 

into the Commonwealth. 

ATTORNEY- For these reasons I am of opinion that the levying of duties of 
G l ! ™ o r Customs on importation is not the imposition of a tax upon 

»• property within the primary and literal meaning of sec. 114, 
COLLECTOR OF . . . . . .„ . . 

CUSTOMS FOR standing alone. I am further ot opinion that, even it it is an 
•_"." imposition of a tax on property within the primary and literal 

Griffith CJ. meaning of that section, yet that meaning is not the only or the 

necessary meaning, and that, for the reasons already given, it 

must be rejected as being inconsistent with other plain provisions 

of the Constitution. I think, therefore, that sec. 114 does not 

apply to duties of Customs. This was the view taken by 

Stephen Acting CJ. in the case of Attorney-General v. Collector 

of Customs (1). 

A further argument was addressed to us based upon the 

doctrine laid down by this Court in the case of D'Emden v. 

Pedder (2) and re-affirmed in Baxter v. Commissioner of Taxation 

(N.S. W.) (3), " that when a State attempts to give to its legislative 

or executive authority an operation which, if valid, would fetter, 

control, or interfere with, the free exercise of the legislative or 

executive power of the Commonwealth, the attempt, unless 

expressly authorized by the Constitution, is to that extent 

invalid and inoperative," which was applied by this Court in the 

Federated Amalgamated Government Railway Service Associa­

tion v. Neiv South Wales Railway Traffic Employes Association 

(4) to the case of interference by the Commonwealth with State 

instrumentalities. It was contended that the importation of 

railway material from beyond the Commonwealth is, or may be 

(as to which the State is the sole judge), necessary for the efficient 

construction and carrying on of State railways, and that the 

imposition of duties of Customs upon such importation is con­

sequently a control of, or interference with, a State function. 

This argument, if valid, applies, as already pointed out, to all 

goods which any State may think fit to import into any part of 

the Commonwealth for the purposes of any department of the 

State. 

(1) (1903) 3 S.R. (N.S.W.), 115. (3) 4 C.L.R, 1087, at p. 1132. 
(2) 1 C.L.R., 91. (4) 4 C.L.R, 488. 
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The doctrine relied upon is, as has several times been pointed H. c. OF A. 

mil by this Court, a rule of construction founded upon necessity. 1908' 

In one aspect it is analogous to the rule that the Crown is not ATTORM.Y-

bound by a Statute unless it appears on the face of fche Statute ,'h.MK.\L °* 

thai it was intended that the Crown should be bound. The word 
, „ 1 • .1 i i r- , COLLECTOR OF 

expressly, as used in the rule, does not, ot course, mean that o -
the power to be interfered with must be mentioned eo nomine. 
[fa power conferred upon the Commonwealth in express terms Griffitti 

is of such a nature that its effective exercise manifestly involvi 

a control of some operation of a State Government the doctrine 

has im application to that operation. Sec. 51 of the < Constitution 

confers upon the Parliament many powers of this nature,e.g., the 

power in control quarantine (ix.), weights and measures cw.i. 

immigration (XXVII.). The power to make laws respecting trade 

and commerce with other countries and among the States (I.) is 

of 11 ie same kind, and necessarily involves tlie power to interfile 

with the operations of the State Cover mts so far as to make 

effectual any condition or prohibition imposed by the Common­

wealth u] importation. Taxation by means of Customs dun 

is in law, as well as in fact, a mode of regulating trade with 

Other countries. It follows that it was the intention ,,| the 

legislature thai the right of State Governments to import goods 

should he subject to the control of the Commonwealth, so that 

the rule in D'Kmtlen v. Pedder (I) has no application. 

Moreover, the rule, as hitherto stated, bas reference only to the 

performance of the functions of government within the Common­

wealth, beyond which the functions of a State Government, qua 
1fovernment, do not extend. Although, therefore, the rule pro­

hibits the Commonwealth in certain cases from interfering with 

the free exercise of the executive powers of a State within the 

State in making use of any means or instrumentalities lawfully 

nt its command, it has nothing to say to tbe question whether 

any specific thing may lie brought within tbe State so as to 

become such a means or instrumentality. The interference com-

plained of in the Federated Amalgamated Government Railway 

'ice Association v. New South Wales Railway Traffic Em­

ployes Association ('2) related to a function performed wholly 

(1) 1 C.L.R., 91. (2) 4 C.L.R., 4>s. 
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H. c. OF A. within the State, and as to wdiich the Court thought that no 

power to interfere was given either expressly or by necessary 

ATTORNEY- implication. That case, therefore, has no application to the 
G N T W °F Present. 

»• For these reasons I think that our judgment must be for the 
COLLECTOR OF 

CUSTOMS FOR defendant. 
N.S.W. 
Barton J. B A R T O N J. In the case of The King v. Sutton (1) judgments 

were delivered yesterday by the several members of this Court 

which relieve us from giving extended reasons for our opinion 

that in this case question 1 (paragraph 11 of the special 

case) must be answered in the affirmative. I desire, however, 

to add a few* words before passing to the other questions. 

In addition to the power of taxation, exclusive as to the 

Customs (sec. 90), the power of regulating commerce with other 

countries and among the States is conferred on the Common­

wealth. That power-is inherently exclusive so far at the least 

that it cannot be exercised by any single State so as to operate 

generally. Its exercise, therefore, as regards the conditions on 

which trade with other countries imay be regulated, on even terms 

as to all parts of the Commonwealth, must be exclusive. For this 

position authority is unnecessary, although it abounds. The 

commerce power, indeed, is the real authority for the prohibition 

of any particular importation, and is largely interwoven with the 

sole power to impose import duties in the practical regulation of 

importation. Now*, taking the two powers together, with the 

light thrown on them by sec. 112, it clearly appears to have been 

the intention of the Constitution to place under the control of 

one Parliament the entire subject of imports, (I restrict this 

statement to the mere necessity of the occasion) and the decision, 

what should be admitted or excluded, and what should be the 

terms of admission. That being so, and bearing in mind that 

every grant of power carries with it all necessary protection for 

its effective exercise, can it be supposed that concurrently with 

such granted control a licence was given to the Executive of each 

State to nullify the prohibitions or defeat the exercise of the regu­

lative discretion of the Federal Parliament ? Consider the effect 

(1) 5 C.L.R., 789. 
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of mil a const met iv e licence. With what approach to uniformity H- L- 0F A-

Or consistency—the very objects of their existence—could the 

ml exclusive powers of the Australian union be exercised? ATTOKXKY-

W'ithoiit attempting to discuss the inevitable results in the case 1«,?ro °* 

of oi her federal powers, can it be said that a fiscal or a connner- »• 
C'()I LECTOR OF 

rial policy of common value to the whole people could be even CUSTOMS FOB 

framed—much less carried into effect—by any Federal Govern-

in nl or Parliament? The slightest consideration must convince B«tonJ. 

the imparl ial mind that the construction under which it would 

be, n"i only possible, but easy fco paralyse fche most vital of 

federal powers, is not within the bounds of reason. 

If the right, claimed were once conceded, it would be in I 

hand of one Slate to establish a discrimination between other 

States and herself with the object of discouraging com ice with 

• aeighbour or encouraging it with another, or of gaining an 

advantage over her sisters by importing free the raw material 

Of an internal industry of her own, to the defeat of that 

equality of unhampered interchange between fche States which 

was one of the first objects of the people in federating. And 

the prohibition imposed on the federal power by sub-sec. ill.) 

of sec. ,r>l could be nullified at the will of every State in 

turn Moreover, the chief use of the power ol' <'us|,.ms regu­

lation, and one of the chief uses of the commerce power— 

namely, the raising of a revenue for the support of the general 

government—would be frustrated by the exercise of the licence 

claimed, to the maiming if not the ruin of that revenue. This 

Court stated the principle truly when it said, in D'Emden v. 

Tttltlti- (1):—"With respect, however, to matters within the 

exclusive competence of the Federal Parliament no question of 

conflict can arise, inasmuch as from the point at which the quality 

el exelusiv eness attaches to the federal power the competency of 

the States is altogether extinguished/' And, inasmuch as this 

principle in its fulness is an essential condition of the safety of 

the Constitution, the reasons for its maintenance are in m y 

judgment as applicable to the claim put forward in question 1, 

as to the question of instrumentalities of government, when once 

the field of action is granted to the federation exclusively. 

(I) 1 C.L.K., 91, at i'. Ul. 
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H. C. OF A. I pass now to consider the contention that State railways have 
1908, become, as was decided by this Court in the case of the Federated 

ATTORNEY- Amalgamated Government Raihvay and Tramway Service As-

° N S " W °F ^ociation v. New South Wales Railway Traffic Employe's Asso-

»• cicdion (1), instruments in the carrying on of State governmental 
COLLECTOR OF , . . . , .. , , „ , 

COSTOMSFOR functions; that the acquisition ot rails tor the purposes ot such 
railroads is a means of performing that function ; that the exaction 

Barton j. 0f Customs duty on the import of rails intended for such roads is 

an interference with the performance of the function, and that 

there is no express or necessarily implied power in the Constitu­

tion warranting the interference. Mr. Knox truly said that, 

unless the power were found, the interference, if there is one is 

unconstitutional. The following words in the judgment of the 

Supreme Court of the United States, spoken by Brewer J., exactly 

apply. In a dual system of government, " There are certain 

matters over which the national government has absolute control, 

and no action of the State can interfere therewith, and there are 

others in which the State is supreme, and in respect to them the 

national government is pow*erless" : South Carolina v. United 

Stedes (2). Where a grant of power is made, this leading principle 

dictates its scope. If the grant is exclusive the control is absolute. 

Any action by the State, such as the attempted importation of 

goods, without observance of the condition which the grantee of the 

absolute control lias imposed, is itself an interference with the 

exercise of the control. In this case the condition is the payment 

of the duty prescribed. 

Further, I am of opinion that the State has not made out its 

claim to have these rails considered an instrument of its govern­

ing functions. It cannot be contended that the Government of 

N e w South Wales has any extra-territorial powers. But to 

sustain the claim made, the very purchase of the rails in England, 

or perhaps Belgium, and their transmission, would have to be 

considered as exercises of governing power. At what stage 

before their incorporation in the railroad itself they would begin 

to be a means of Government it is difficult to see. The railways 

themselves, including their rolling stock, are such; but can we 

go further ? I for one find it hard to say at what earlier point 

(I) 4 C.L.R., 488 (2) 199 U.S., 437, at p. 448. 
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the instrumentality begins, unless we go to the quite unwarranted H. c. OF A. 

length of determining that its starting point is the purcha 

abroad But, however that m a y be, the doctrine of State instru- ATTORNEY -

menfcalifcy cannot be h'-ld fco cut down by implication a federal G ^ ^ ™ ol 

power where tbat power is by tbe terms of its grant exclusive. >'• 

N o w as to sec. Ill of the Constitution. I must first guard CUSTOMS FOB 

in',, self against, being supposed to agree with .Mr. PUcherthat the 

prohibition applies only to property of Commonwealth or State Barton J. 

which isa means or agency of Government as ordinarily under­

stood. That position m a y b e correct. O n the other hand, it may 

be thai fche framers of the Constitution intended to protect all 

such property as either power might have or acquire, whether 

Used Or not in the ordinary essential functions of Government. 

There is I his difficulty ill the way of 1 ha I const rue I i..i,. As fcheir 

respective * lonstitutions stand it is open to fche States bo acquire 

and hold properly for purposes without number. Thai is nol BO 

in the case of the Commonwealth, and in that aspect s, .•. 114 

would scarcely seem to lie a compact fair tot he ( 'oniinoiivvealt h. 

On the other hand, as Mr. Gordon urged, if the prohibition in 

sir, I It is co extensive with fche effect of fche " instrumentality " 

doctrine, there does not appear to have Keen much reason for its 

insertion, inasmuch as the doctrine itself involves the implication 

of such a prohibition to the extent of the property used for 

governmental purposes. If then there was reason for the express 

provision, as primd facie one would suppose, should it be limited 

ill the way suggested ' 

It is not necessary to decide that question in the present case, 

sn 1 leave it open as far as f a m concerned. 

The ell'ect which the plaintiff seeks to give sec. If4 is that a 

tax mi property'' within the meaning of that section includes 

duties of Customs, and hence that these rails were exempt. To 

sustain this position it is necessary to show more than tbat the 

words ol the section are capable of including Customs duties. It 

must lie shown that tbe words do include such duties, so as to 

form an exception from the Customs power elsewhere expressed 

to be exclusive. First, there is the obstacle that the Constitution 

will primarily be taken to mean different expressions in different 

senses. Where import duties have been indicated the Constitution 
VOL. v. 56 
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H. C OF A. h a s elsewhere uniformly used the term " duties of Customs." 

1908. There is but one exception, and that is clearly by way of distinction. 

ATTORNEY It is in sec. 112. There, after describing the federal import duties 
G K ? T w °F as " u n i I o r m duties of Customs"—an oft-recurring expression in 

»• this document—a State is authorized to levy, subject to annul-
COLLECTOROF 

COSTOMS FOR ment by the Federal Parliament, " on imports or exports, or on 
' ' goods passing into or out of the State "—that is by inter-state 

Barton j. traffic—" such charges as may be necessary for executing the 

inspection laws of the State," and the net produce of " all charges 

so levied " is to be for the use of the Commonwealth. Observe 

that what would before Federation have been a Customs duty 

imposed by a State becomes, in contradistinction to a Customs 

duty imposed by the Commonwealth, a charge levied by a State 

on imports or on goods passing into the State. There is 

here a close attention to the change of conditions, and with it a 

strict distinction between the federal duty on imports—the 

" duty of Customs imposed "—and the limited State impost,— 

the charge on imports, &c, levied. It seems, in view of 

such nicety of distinction, more reasonable to infer that the 

terms, " duties of Customs" and " tax on property" were 

intentionally differentiated, than to infer that in the section next 

but one following that marked by such careful distinctions, a 

clumsy blunder in drafting should have been made. It is true 

that the general power in sec. 51 (II.) is conferred in the word 

" taxation." But that is probably the only word which would 

include the four classes of burdens which the corresponding 

power in the United States Constitution has categorically 

termed " taxes, duties, imposts and excises." But where the 

generic term is abandoned for a specific one, the Australian 

Constitution carefully and distinctively points to the specific 

class of burden that it permits or forbids. Sec. 55 is an instance 

of the use of both the generic and the specific in their places; 

and sec 53 is an instance of the generic only. 

If, however, tlie words " tax on property of any kind " in sec. 

114 raise an ambiguity, then that is solvable according to 

ordinary principles. Looking at the fact that the powers to 

impose Customs duties and to regulate commerce w*ith other 

countries are exclusive, to construe sec. 114 in the way contended 
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for would be fco CUi down iii I hat -.it [on what the exclusive grant H- c- 0F A-

in itself involves, namely, the absolute power to select the 1908' 

lUbjectsand prescribe the quantum of Customs duty. This is SO ATTORNKY-

improbable a construction that I think the words must be °^ K, ,.r: 0F 

construed in 0 sense at least more usual and more ordinary than »• 

thai which the plaintiff attributes fco them. Although th TFOR 

''U loms dm v mav be in fact imposed "on" the article itself, as 

contended on an elaborate analysis of the judgment of Aim-shall Bwtonj. 

CJ m Brown v. Maryland (1), and although the goods which 

pa i the Customs after entry m a y be "property," yet it is not 
usual to call a, duly of Customs a t a x on property, or indeed to 

Call B lax mi property a duty of Customs, when one finds either 

term standing by itself in a. document. Hut when one finds the 

two terms in the same doeuineni he is the less likely to use them 

interchangeably, unless indeed he tinds them BO used in the 

Context, or unless the context supplies SOme other good reason 

Im- inferring a looseness of expression. 

I will n<>t further deal with sec. 114. of which my Learned 

brother the Chief Justice has given so full an exposition. Mv 

observations on ii would have been briefer bad not this , 

demanded our closesl attention, both from its present importance 

iiml from its necessary bearing on the future government of 

Australia. 

I am of opinion that our answers should Le: To the COM 

question, ves. observing that the expression "the Crown" there 

used is really a misnomer for the State, which is in substance 
,1"' plaintiff: to the second question, no: and to tbe third 

question, yes: and that judgment should be for the defendant 

ell the v\ hole ease. 

O'CONNOB .1. The matter in controversy is whether the Com­

monwealth Customs Department are entitled to charge the 

Government of New South Wales with Customs duties on certain 

steel rails the property of and imported by that Government for 

U86 mi the railways of the State. The parties have agreed that 

their rights are to be determined in accordance with the view 

which the Court may take of the following questions of law sub­

mitted t,„. decision in the special case:— 

(1) 12 Wheat., 419. 
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H.C. OF A. (i) D o the provisions of the Customs Act 1901, and the 
1908' Customs Tariff 1902, affect the Crown as representing the com-

ATTORNEY- munity of N e w South Wales in the sense that those provisions 

GENERAL OF r e q U j r e the Crown to pay duties of Customs under the circuni-

v. stances stated above ? 

CUSTOMS FOR" (2) Were the steel rails exempt from duties of Customs by 
N-s-w- virtue of sec. 114 of the Constitution ? 

O'Connor J. (3) Were the said steel rails liable to duties of Customs ? 

The first question is answered by the judgment of the Court in 

The King v. Sutton (1), delivered by this Court at its present 

sittings. For the reasons there stated that question must be 

answered in the affirmative. 

The considerations involved in the third question make it 

convenient for the purposes of m y judgment to deal next with 

that. In putting it in the broad form adopted the parties have 

asked the Court to view the matter apart from the provisions of 

sec. 114 of the Constitution. The plaintiff rests his case upon the 

principle expounded by this Court in D'Emden v. Pedder (2), and 

applied in several cases since then, notably in tbat of the 

Federated Amalgamated Government Railway and Tramway 

Service Associcdion v. The New South Wales Raihvay Traffic 

Employes Association (3). In the case last named the principle 

is thus stated in the judgment of the Court, quoting D'Emden V 

Pedder (4), as follows (5): — "It follows tbat when a State 

attempts to give to its legislative or executive authority an opera­

tion wdiich, if valid, would fetter, control, or interfere with, the 

free exercise of the legislative or executive power of the Com­

monwealth, the attempt, unless expressly authorized by the 

Constitution, is to that extent invalid and inoperative. And this 

appears to be the true test to be applied in determining the 

validity of State laws and their applicability to federal trans­

actions." 

The judgment goes on to point out that, although in D'Emden 

v. Peelder (1) the question was as to an attempted invasion of the 

ambit of Commonwealth authority by a State authority, the 

(1) 5 C.L.R., 789. (4) 1 C.L.R., 91, at p. 111. 
(2) 1 C.L.R., 9). (.5) 4 C.L.R., 488, at p. 537. 
(3) 4 C.L.R., 488. 
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doctrine was equally applicable in the eonvei where there H. c. OF A. 

iras an attempt by the Commonwealth to invade fche ambit of 

the State authority. 'faking that principle as applicable, the ATTORNKY-

]il;iiniill"s contention is that the Government railway system is U^!?^ffy °* 

an instrumentality employed in the carrying out of one of the »• 
. . . . , " i i i - • • COLLECTOR OF 

functions ol the Stale < lov eminent, and that the imposition of a CCSTOMSFOR 

Customs duty on fche rails required in the working of that system x " ' 
U SUCh an interference with the exercise of the function as must O'Connor J. 

en lo have been impliedly prohibited by the Constitution. 

Since the judgment of this Court in the case of the Federated 

Amalgamated Government Railway and Tramway Service 

Association v. The New South Wales Traffic Employes Associa­
tion 111 il must he taken as authoritatively settled that the 

systems of Slate railways in each State are governmental func­

tions of the State, recognized as such by the Constitution. It 

may also be conceded for the purposes of the argumenl that the 

imposition of Customs duties on the importation by the Stat,- of 

mils the property of the State amounts to an interference with 

the unfettered exercise of the State's power of purchasing rails 
outside Australia. Hut before the principle can he applied we 

must ascertain by a consideration of the Constitution as a whole 

the extent of the Commonwealth power to impose duties on 

importation. In this connection must be borne in mind the 

maxim referred to in the judgment in D'Emdi n \. Peddt r ( 2 ) : — 

b is only necessary to mention the maxim, quando la- aliquid 

concedit, concedere videtur et Mud sine quo res ipso valere non 
In other words, where any power or control is expressly 

granted, there is included in the grant, to the full extent of the 
rapacity of the grantor, and without special mention, every power 

.-im! every control the denial of which would render tbe grant 

itself ineffective." 

The power to levy duties of Customs is conferred by two sub­
sections of sec. 51 of the Constitution. It is included in the 

word "Taxation" in sub-sec. (IL), construing tbat word in its 

widest sense. It is also an exercise of the power to make laws 

relating to trade and commerce with other countries (sub-sec. (I.) ). 

the language of these sub-sections is certainly wide enough to 

tl) 4C.1..K., 488. (2) 1 C.L.R., 91, at p. 109. 
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H. C. OF A. cover the imposition of duties on the property of a State even on 
1908' property necessary for the carrying out of the governmental 

ATTORNEY- functions of a State. 
Gh;TEoRt,'T 0F But it is urged that the interpretation of the general words 
N.S.W. & r ° 

?'• used in their wider sense will bring about such an interference 
COLLECTOR OF . , . , . , -, , , n, -J. o 

CUSTOMSFOR with the right reserved to the State to manage its own railways 
1 ' " ' that the Court, applying the doctrine in D'Emden v. Pedder (1), 
O'Connor J. W'H read the words in a sense sufficiently restricted as to 

preserve the uninterrupted exercise of the State power as it was 
before the inauguration of the Commonwealth. In m y opinion, 
that contention cannot be maintained. In the distribution which 
the Constitution effects of all the governmental powers of the 
Australian people between the Commonwealth and the States 
some powers are left to the States complete and uncontrolled, 

and some are transferred to the Commonwealth, but amongst 

those powers left to the States some must necessarily be reserved 

in a restricted form. Wherever it is necessary for the effective 

exercise of a Commonwealth power that a State power should be 

restricted, it must be taken that the Constitution intended that 

it was to be reserved to the State in that restricted form. In such 

case the general words conferring the Commonwealth power will 

be interpreted in the w*ider and not in the narrow*er sense. It is 

therefore essential at the outset to see what is necessary for tin 

effective exercise of the Commonwealth power to impose Customs 

duties and to regulate trade and commerce with foreign countries. 

In this connection the other powers expressly conferred on the 

Commonwealth may be considered, and, taken as a whole, they 

vest in the Commonwealth the power of controlling in every 

respect Australia's relations with the outside world. The control 

of trade and commerce with other countries, the imposition of 

Customs duties, immigration, quarantine, and external affairs, 

are all different aspects of Australia's relations with other coun­

tries. The manifold and varied activities which are recognized 

as functions of the State in Australia were well known to the 

framers of the Constitution, and it cannot be supposed that it 

w*as intended that the Commonwealth control of Australia's 

relations with other countries should be subject to the exception 

(1) 1 C.L.R., 91. 
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i lo oi 1-1 havo no operation in so far as State Governments H- C- 0F A-

In fche exercise of their governmental functions were concerned. 

If fche power of the Commonwealth were to be taken as so ATTOBNZT-

restricted then, in regard to any goods which a State deemed w ^ W °* 

necessary for fche carrying out of its governmental functions, not '• 
. , ... CoLLKCTORO* 

only would tbe importation be Iree ol duty, but the Customs CUSTOMS JOR 
control ami examination of the goods would be at an end, general 

prohibitions on importation could not be applied, and. on tbe O'Connor.1. 

game reasoning, neither quarantine laws nor immigration laws 

ciiiil'l In- allowed to stand in the way of the Stalo. If fche 

e ercise of Commonwealth power were to be so restricted, it is 

(lillieult to see how Commonwealth control could be eompr. b 

give and effective, bow it could ever frame or carry out any 

general policy in respecl of the finances the industry the health, 

or the trade of the whole Commonwealth. In other words, the 

power conferred could not be effectively exercised unless State 

ilea lings w il h coil nl lies out sii le Australia were within the control 

of I he t 'oininonwealth. 

It being necessary, therefore, for the effective exercise of the 

Commonwealth power that the importation of the goods of a 

Slate h\ a State should not be exempt from the control ofthe 

Commonwealth, it follows that the Commonwealth power must 

he taken to include the right of restricting to that extent the 

rights which the State had previously exercised, and it must Le 

taken that I" that extent the State control of its railways bas in 

the distribution of powers tinder the Constitution keen restricted. 

As to the third around, therefore, I have come to the conclusion 

that, apart from sec. 1 14, the Constitution authorized the enact-

iiu'iii of the Customs Act 1901 imposing duties on steel rails 

imported by the Government of a State. 

The question remains, were the steel rails exempt from duty by 

virtue of sec. 114 of the Constitution ? O n this part of the case 

I shall add very little to what bas been said by m y learned 

brother the Chief Justice, whose judgment I have had the oppor­

tunity of reading, and in which I entirely concur. In the inter­

pretation of see. 114 1 base m y judgment on this ground. In the 

widest sense of the word no doubt a Customs duty is a tax. but 

in the circumstances under consideration it is in its nature and 
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O'Connor J. 

H. C. OF A, essence more properly a charge made in respect of the landing of 

the goods in Australia. But, used in relation to property and in 

ATTORNEY- the expression " tax on property," there is a narrower meaning of 

N'lifw °F ̂ ie w01'd well known and recognized. A tax on property in the 
v- strict and narrower meaning is an exaction made in respect of 

COLLECTOR OF ° l 

CUSTOMSFOR the holding or ownership of property. That meaning would not 
' include Customs duty on goods imported. Whether the word 

" tax," being a general word and capable of the wider or of the 
narrower meaning, is to be interpreted in its wider or in its 

narrower sense, is a question to be determined as in all other cases 

where a legislature has used an ambiguous expression, namely, by 

a consideration of the context, of the other sections of the Con­

stitution, and of its whole scope and purpose. O n that view I 

have come to the conclusion that to construe the expression " tax 

on property " in the wider sense as including Customs duties 

would be to restrict, in the manner I explained in the earlier part 

of m y judgment, the effective exercise of the power clearly given 

to the Commonwealth of the exclusive control of all importation 

into Australia. 

For these reasons, in m y opinion, the second question must be 

answered in the negative, and on the whole case judgment must 

be entered for the defendant. 

ISAACS J. With every question discussed, except one, I have 

already dealt in the previous case : The King v. Sutton (1). But 

this additional question gives rise to by far the most difficult of 

all the problems w e have had to solve. It is whether sec. 114 of 

the Constitution prohibits the Commonwealth from levying 

Customs duties upon goods imported by the States for govern­

mental purposes. The prohibition is not expressly claimed for any 

goods other than those intended for governmental purposes, but 

there is no such constitutional limitation express or implied as to 

the property protected. If the concluding passage of the section 

applies to Customs duties at all, it must apply without restriction 

to State property of every description that is imported from 

abroad. The phrase that gives rise to the doubt is the expression 

" any tax on property of any kind belonging to a State," and it is 

{]) 5 C.L.R., 789. 
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urged with considerable force that these words, taken in the H. C. OF A. 

literal sense, include a Customs duty, and that the duty is a tax, 

and the goods upon wdiich it is imposed are property, and that ATTORNBT-

fchis sense should not be departed from. If a Customs duty falls M ^ £ OF 

H a hm I In- meaning of the word " tax " in sec. 114,1 a m of opinion ». 
o r . • f Ci'I.l.l-CTOROF 

that the plaint ill sargi nt is made good. I see no Erom CUSTOM* FOB 

I he contention that a Customs duty, as ordinarily Understo "I and 

as enacted in the Commonwealth Acts, is a duty upon property, isaacsJ. 

and if the goods belong to the State, the prohibition would apply. 

I am unable to accede to the view presented that a ('iistoms duty 

is merely a tax on an operation, namely, the act of importation, 

and nothing more. 

A Statute might doubtless be so penned as to apply tin- tax to 

the act of importation only, and not to operate directly on the 

goods, but that, besides affording room for argument even then 

as to the substance of the enactment, would not be an ordinary 

Customs Act. nor is the Statute now in question of that nature. 

The Customs Tariff L902 in terms imposes the duties o n goods 

imported. It is nevertheless urged that the goods considered as 

property are not the subject of taxation, but only the subject of 

importation, and that the importation and nothing more is the 

subject of taxation. This a fundamental argument, and as it 

affects indefinitely the constitutional relations of Commonwealth 

.-mil Slates, il renders necessary a careful examination into the 

nature of Customs legislation as understood in England for some 

centuries. 

The whole course of English precedent and authority appears 

to m e to support the view that the tax is intended to fall, and 

does fall, on the goods in the same sense as is ordinarily under-

stood by a tax on goods, and not on the mere act of importation. 

It is true that importation is essential to the claim for duty. 

hut nowhere do we find that it is tbe intangible act of importation 

which is the subject of taxation, but always the concrete property 

imported. The duty is on imports. McCulloch's Commercial 

Dictionary defines Customs as:—"Customs are duties charged 

upon commodities on their being imported into or exported from 

a country.'' Importation is an event or occasion which renders 

the property liable to taxation, just as if land were taxable if and 
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H. C OF A. when used for business purposes. In such case it might in an 

imprecise and familiar way be said the use for business operations 

ATTORNEY- was taxed, but the real subject of taxation would be the land. 

° N "sfw °F Samel on the Law of Customs, at p. 29, says:—"The Customs 

»• duties are supposed to have been, at the commencement, small 
COLLECTOR OF , 

CUSTOMS FOR sums paid by the merchant for the use of the King s Warehouses, 
weights, and measures. But these were extended in course of 

Isaacs J. time and commuted into an impost upon mercltanclise itself, the 

consideration given by the Crown being permission to its own 

subjects, to travel out of the realm with their merchandise, and 

to foreign merchants, to import goods into the kingdom," &c. 

The same learned author speaking of drawbacks says, at p. 160 :— 

" It is scarcely necessary to explain, that the familiar term ' draw*-

back' is applied to repayments of duties or taxes previously 

charged on commodities, but from wdiich they are relieved on 

exportation, that they might be disposed of in the foreign market 

on the same terms, as if they had not been taxed at all." 

Bates Case (1), a prosecution for not paying an import duty on 

currants, ultimately led in 1010, as pointed out by Broom on 

Constitutional Law (at p. 302 and following pages), to the 

Petition of Grievances addressed to James I., which referred to 

"taxing or imposing upon the subject's goods or merchandizes " 

and to " impositions either within the land, or upon commodities 

either exported or imported by the merchants." 

The petition requested " that a law may be made during this 

Session of Parliament, to declare, tbat all impositions set, or to be 

set upon your people, their goods err merchandizes, save only by 

common assent of Parliament, are and shall be void,"&c. Broom, 

also, at p. 37 f, quotes Hargravesas remarking "James I. claimed 

the right of imposing duties on imported and exported mer­

chandize by prerogative," and in discussing the question, states it 

thus " May the Sovereign jure corona} tax our imports " ? In 

the course of a learned discussion he quotes the Statute 16 Car. I. 

c. 8, granting tonnage and poundage to the King, and declaring 

and enacting that " it is and hath been the ancient right of the 

subjects of this realm that no subsidy custom impost or other 

charge wdiatsoever ought to or may be laid or imposed upon any 

(1) 2 St. Tri., 371. 
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,„, rchandize exported or imported by subjects denizens or aliens H. C. OF A. 

withoul c o m m o n consent, in Parliament." Similarly was it so 

recited in sec. 6 ol' the Act 12 Car. II. c. 4. In Sheppard v. ATTORNEY 

ti'tisiiold ( 1 ) it is said that Queen .Mary laid an imposition upon Gjf^v.° 

cloth and .lames I. laid an imposition upon currant- and so 
1 1 COLLECTOR OF 

(upon the supposition that by the C o m m o n L a w merchandize CoarroMSFOB 
might be charged with Custom) possibly like impositions might 
be laid on W a x or any other Merchandize." Thai case, as it •"• 

seems to me, places the matter in a very clear light. Tin (Jourt 

thus summarizes Un- grounds of durability (2):—"Fromthot 

words (i.e., words of the Act of Car. II.) I observe 'hat wines 

liable to pay tonnage by the Act, must have th. -.• properties:— 

I. They must be wines which shall come or he brought into the 

ports or places of the Kingdom. 2. They must come or he 

brought into such ports or places as merchandize, that is, for 

ale and to tbat end," &c, ami then follow other grounds peculiar 

to the Act. itself. It can scarcely he doubted that the Court were 

of opinion I he duty was on the property itself. 

I pass from these early expressions of the nature ot the 

lax to one that is perhaps tbe most recent. In Algoma Centra/ 

Railway Co. v. The King (3) Lord Macnaghten, speaking Eor 

fche Privy Council, and dealing with a Customs \<i of Canada, 

says:—"The duty is a duty imposed on goods imported." His 

Lordship does not say <>n the act of importation, but on the goods 

that are imported. The conception, therefore, of English law as 

lo a. Customs duty has for centuries been that of a tax upon 

goods, that is. upon tbe property. 

Turning to the Constitution itself, though the language is not 

invariable, 1 read sees. 93 and 95 as contemplating that Customs 

duties are imposed on the goods themselves. 

The framers of the American Constitution bad before tbem 

the history of Customs duties and the enactments imposing tbe 

duties, and they correctly and tersely framed the prohibition to 

the States against imposing duties upon imports. I can see no 

distinction between duties imposed on "Merchandize . . . 

imported" as in the Act of Car. I., or "rates imposed upon 

(1) Vaugh., 159, at p. 163. (-') Vaugh., 159, at p. 16o. 
(3) (1903) A.C, 478, at p. 481. 
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H. C. OF A. merchandize imported" as in the Act of Car. II., on the one 

hand, and " duties on imports " in the United States Constitution 

ATTORNEY- o n the other. One of the Imperial Statutes wdiich caused 

*"™{y 0F dissatisfaction in America was 4 Geo. III. c. 15, and that enacted 

»• there should be raised certain rates and duties " for and upon all 
COLLECTOR OF 

CUSTOMS FOR white and clayed sugars . . . which shall be imported or 
f___' brought into any Colony or Plantation in America." The phrase 
Isaacs J. « duties on imports" was only a concise mode of expressing the 

ordinary operation of Customs Acts as to goods imported. 

In Brown v. Maryland (1) Marshall CJ. declared that a duty 

on imjDorts meant more than a duty on importation, it extended 

to a duty on the thing imported. It is to be observed, if it be 

material, that he even w*ent further and determined that a State 

Act requiring a licence upon the operation of selling imports was 

equivalent to imposing a tax on the imports themselves and was 

repugnant to the Federal Constitution. In Almy v. California 

(2), which followed Brown v. Maryland(1), Taney CJ.speaking 

of the earlier case said:—" the Court decided that the State law 

was a tax on imports." Here the property protected is defined 

in the widest possible terms, and includes goods whether in the 
character of imports or not. 

I am, therefore, clearly of opinion that Customs duty is 

imposed upon the goods themselves, and if this were all, I should 

hold the case came within sec. 114. 

But is a Customs duty a " tax " within the true meaning of 

the section ? In the broadest sense a tax it undoubtedly is, and 

if the word " tax " stood alone it w*ould be impossible to deny its 

inclusion of Customs duties as well as of a direct tax on property 

after incorporation in the general stock of the country. But 

the word " tax" and its plural " taxes" are not words of 

invariable signification indicating any exercise whatever of 

the power of taxation; they are not infrequently used to 

denote a particular species of imposition, in contra-distinction 

to duties, and to duties of various kinds. The word "taxa­

tion," when used to confer a governmental power, carries the 

amplest meaning; but " tax" may or m a y not be as wide. 

The word must be looked at in relation to its surroundings, 

(1) 12 Wheat., 419. (2) 24 How., 169, at p. 173. 
o 
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|MMi -1 

ii must be considered with respect to the object of the H. C. OF A. 
1908 

clause In which it stands, and the results which would flow from 
one construction or the other; in short, its meaning must, like ATTORNEY-

any other word not of invariable signification found in a docu- ' N S W °»j 

ment, he ascertained by interpreting it bv tin- light of the whole ''. |»_ 
J ° _ J ( in LKCTOB or 

instrument. There are many Statutes in which taxes mav be t DSTOMsrou 
found differentiated from "duties." Some of these enactments *___' 

are of special value in this connection because they refer to con-

niuiional powers. The Act n Geo. III. recited that several of 

ihe Mouses of Representatives in the American Colonies had 

claimed the sole and exclusive right of "imposing duties and 

taxes " and I hereupon declared Imperial paramount ry. The Act 

14 Geo. [II. c. 83, making provision for the Government of the 
Province of <jMiel.ee, while enacting thai a Legislative ('ouncil 

mighl be appointed with power fco make Ordinances Eor the 

peace welfare and good government of the Province, prohibited 

the ('ouncil from laving "au\ taxes and duties'' within the 

Province except certain -rates and taxes within Towns ami 

Districts. By e later Statute, 14 Geo. 111. c. 88, the British 

Parliament itself, for the purpose of defraying part of fche 

est of Government in Quebec, imposed certain "rates and 

duties" of Customs upon goods therein mentioned. They were 

n.>t called taxes. Without attempting, Eor I have no opportunity, 

to make anv extensive enumeration of Statutes which pp 

the distinction between the words referred to. I may mention two 

others far removed in time and character from those just referred 

to. They indicate, however, bow the legislature BOmetimes 

recognizes the restricted meaning of the word 'tax. The Act 

called the Taxes Management Act 1880 (43 ,v 44 Vict. c. 19) used 

the word - taxes" in two different senses. In its short title, as is 

seen, the word is employed in a comprehensive sense; but in the 

full title to the Aet a narrower sense is found. It styles itself 

" An Act to consolidate enactments relating to certain Taxes and 

Duties.'' ,Ve. Customs duties are not included, others are. The 

other Act is called the Revenut Aet L889 (52 & 53 Vict. c. 42.. 

and is an Act to amend the law relating to the Customs and Inland 

Revenue, &c. bart 1. is beaded " Customs.'' and under this Part. 

sec. ti refers to a • duty oi Customs." Part II. is headed - Taxes.'' 

http://jMiel.ee
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H.C. OF A. a n d refers to Land Tax, Income Tax, and Inhabited House 

1908. Duties, a good instance of the accommodating meaning of the 

ATTORNEY- term as including some duties while excluding others. Part III. 
G N S B W °F deals with S f c a mP s- Part IV' wifch Excise- Ifc is therefore 

»• evident that no invariable signification can be claimed for the 
COLLECTOR OF , „ , „ • , , , _ . i- •. • e ., 

CUSTOMS FOR word tax, and not being unambiguous it is necessary tor the 
purposes of construction to have regard to those circumstances to 

Isaacs J. which I have already adverted. In approaching the construction 
of sec. 114 it must first be borne in mind that to constitutionally 
exempt a State from any obligation to pay Customs duty, leaving 

it free therefore at its own will to supply, not only its own 

sovereign needs, but also its own citizens, and through them the 

whole continent, with goods otherwise dutiable, might not merely 

weaken, but utterly frustrate the most cherished endeavours of 

the Federal Parliament to regulate the foreign trade and com­

merce of Australia, and seriously impair the revenues of other 

States. This would not merely leave to the several States the 

same power over the introduction of goods into Australia, which 

they had before Federation, but would vastly increase it, because 

tbe owners of goods never previously had the right which they 

now have of crossing State lines with their merchandise free of 

duty. This is a result certainly not to be courted, and is in clear 

antagonism to the primary intention of the Constitution gathered 

from the grant of exclusive powers over foreign commerce, and 

over that class of taxation which is inseparable from its effectual 

regulation. It could scarcely have been the object of the framers 

of the Constitution to render it so easily and mortally vulnerable. 

If, therefore, another meaning, less destructive of the main pur­

pose of the grants of power affected, and yet affording substantial 

protection to the States, can with proper regard for the language 
of the section be placed on the word " tax," that more limited 

meaning should, in m y opinion, be given to it. Sec. 114, is, I 

believe, the only clause of the Constitution where the word 

" tax " is found. " Taxation," the generic term, is frequently 

employed and, as in sec. 55, includes Customs and Excise duties. 

But there are a great number of sections in wdiich the particular 

class of taxation now under consideration is referred to, and con­

stantly as " duties of Customs." Nowhere is that species of 
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ta aiioii called a "tax." Even in sec. 112 fche same phraseology is H- 0. OF A. 

retained. Then comes sec. 114, the structure of which is important 

It forbids a State to raise lore.- except with Commonwealth ATTOBSBY-

K>n 'ni and then forbids it to "impose any tax on property of W X?^OT °* 

any kind belonging fco the Commonwealth." Stopping there Eor a <• 
. . . . . 7. COLLECTOR OF 

moment it is Ol course clear that, treating the provision necessarily CUSTOMS FOB 
as ..ne of permanency, no Customs duty could be comprehended 
in the prohibition to tax Commonwealth property. The sue- *—m>. 
••ceding paragraph " nor shall the Commonwealth impose anv tax 

on property of any kind belonging fco a State" is a reciprocal 

inhibition relating fco the same class of taxation. To make BO 

serious an inroad into Commonwealth control of external com­

merce as the plaintiff's contention involves, would require the 

clearesl expression of intention, and the mere use of a word not 

uncommonly employed in a limited sense, and indeed, in cm 

tion with the won! " property " more often and more appropriately 

used in a limited sense, combined with the marked omission of the 

word " duties." conv inees me that ( lustoms duties are not within 

the objeel and intention of sec. If4. 

Mr Pilcher urged the view that if Customs duties were 

entirely outside the section, and completely within the control of 

the Federal Parliament, so must Excise duties be in all cases open 

i" the Parliament to impose on the States. It is not necessary to 

determine this, but it may well be indicated that as the doctrine 

of State instrumentalities, as it is called, or in plainer English, 

the doctrine of the exercise of governmental functions, cannot be 

applied outside the territory of the State but only within that 

territory, its application, quite apart from sec. 114, may avert at 

least some of the consequences feared by learned counsel. Upon 

that subject I say nothing further. 

For the reasons I have stated, my opinion is that the defendant 

ought to succeed. \-o 

HlQGlNS J. The case for the State has been well put and 

forcibly, mainly on the grounds (1) that, according to the 

principles laid down by this Court in D'Emden v. Pedder (1) 

and in subsequent cases, the State agencies and functions are 

(l) 1 C.L.K., 91. 
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H.C. OF A. exempt from federal taxation; and (2) that by sec. 114 of the 
*908' Constitution the Commonwealth is forbidden to tax the property 

ATTORNEY-. of the State. 
GENERAL OF T h e first gr0und may be put into something like a syllogism : 

N* SJ W _ T h e Commonwealth cannot tax a State Government function ; 

C°USTOMS°™ D'Emden v. Pedder (I); Raihvay Traffic Employes Association 
N'S'W- Case (2); South Carolina v. United Stcdes (3). The railways are 
Higgins J. a State Government function ; Redlway Traffic Employes Associa­

tion Case. (4). Therefore, the Commonwealth cannot tax the 

railways. 
These steel rails were the property of the New South Wales 

Government, and were being imported for the purposes of the 

New* South Wales government railways. 

As to this first ground, the argument for the plaintiff is wholly 

founded on certain doctrines adopted, and certain expressions 

used, by this Court in previous decisions. But for these 

doctrines and expressions I should not, personally, feel any 

difficulty with regard to the first ground. If it were open to me 

to do so, I confess I should like to reconsider the doctrine, or the 

limits of the doctrine, that there is to be implied from the 

Constitution any such prohibition of taxation as is asserted in 

D'Emden v. Pedder (1) and in the subsequent cases; and I 

should also like to reconsider the doctrine that the railways are 

a State governmental function—I mean, a strictly governmental 

function, in the same sense as the legislature, the executive and 

the judiciary are governmental functions. I am emboldened to 

express m y doubt as to these doctrines because the Privy Council 

by its Judicial Committee has condemned the former doctrine. 

But I bow to the opinion of the majority of my learned 

colleagues, both as to these doctrines themselves, and as to the 

further doctrine that the Privy Council is in an appeal from the 
Hio-li Court " bound to accept and follow " the decision of the 

High Court with regard to a constitutional point of the nature 

referred to in sec. 74 of the Constitution : see Baxter v. Com­

missioners of Taxation (N.S.W.) (5). M y judgment in this 

(I) 1C.L.E.,9). (4) 4 C.L.R, 4S8, at pp. 538-9. 
(2) 4 C.L.R., 488, at p. 537. (5) 4 C.L.R., 1087, at pp. 1100,1116. 
(3) 199 U.S., 437. 
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therefore, must assume that these doctrines are, in their H. C. or A. 

application hitherto, unimpeaehahie. But the doctrine as to the 

ption of State agencies from Commonwealth taxation has A T M E H B T -

m \.a yd been applied to Customs taxation, taxation of the act jjĵ fvv °* 

uf importation, as distinguished from internal taxation. It has v. 
COLLECTOR OK 

never yet been applied so as to make an exception to the CUSTOMS TOK 
exclusive and paramount power of the Commonwealth Parliament 
lo make laws with respect to trade and commerce with other "'--• 

countries, and with respect to Customs taxation (sec. 51 (i.) (il.); 

sec. 90). For the reasons which I have stated in The King v. 

Sulton (1) I regard the doctrine as to the King not being bound 

save by express words, as being inapplicable as between the 

Stales and the Commonweal! h, at all events in the exercise of an 

exclusive power of the I ' monwealth ; and I regard State laws 

and State powers in respect of the railways as subordinated to 

the Commonwealth powers with regard to trade and commerce, 

and with regard to Customs taxation. 

But fche interpretation of sec. 114 of the Constitution raises 

.in..i Inr difficulty. The section itself mixes tip two distinct sub­

jects. It forbids a State to raise a naval or military Eon 

without the consent of the Commonwealth Parliament; and it 

forbids a State to impose a tax on property of any kind 1 

longing to the Commonwealtli. Then, apparently, it occurred to 

the draughtsman that a similar prohibition should be inserted 

against the Commonwealth taxing State property. The prohibi­

tion as to State taxation was, no doubt, suggested by the British 

North America Act, sec. 125. But by substituting the word 

property " for " lands or property," the intention—if it was the 

intention—fco confine the prohibition to what are known as 

" property taxes" has been somewhat obscured. Property is, by 

the ('oust it ut ion, subject to be taxed at the instance of the State 

as well as of the Commonwealth; Customs taxation is solely a 

matter for the Commonwealth (sec. 90). Taxes of retaliation, as 

hot ween the States and the Commonwealth, are possible as to 

property taxes; but are impossible as to Customs taxes. But 

whatever may have been the motive which led to this express 

1'inhibition, in addition to the prohibition which this Court has 

(1) 5 C.L.R., 7S9. 
VOL. v. 57 
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H. C. OF A. held to be implied from the nature of the Constitution as to the 
1908' taxation of State or Commonwealth agents, the phraseology is 

ATTORNEY-
 s u ch as to point to taxation of property as property as being 

K N "sw °F tlie s u uJ e c t °^ this express prohibition. " A State shall not, 
»• without the consent of the Parliament or the Commonwealth, 

COLLECTOR OF . . . , , 

CUSTOMS FOR . . . impose any tax on property ot any kind belonging to the 
Commonwealth, nor shall the Commonwealth impose any tax on 

Higgins J. property of any kind belonging to a State." But is a Customs 
tax a tax on property as such ? The Customs Tariff 1902 speaks 
of " duties . . . on . . . goods," and the expression is 

roughly accurate, although, probably, if fully expressed it would 

be a tax on persons in respect of the importation of goods ; just 

as a property tax is usually, though not necessarily, a tax on 

persons in respect of their property. A Customs tax is a tax, 

not on property as such, but on persons in respect of the act of 

importation. There is a fundamental difference between taxing 

men for having property, and taxing men for moving property— 

and, in particular, for moving property into the country from 

over seas. A turnpike toll, or an octroi tax, is not, properly 

speaking, taxation " imposed on property," although the person 

who moves the animals or goods through the gate or into the 

city has to make a payment based on the number or character or 

value of the things which enter. Unless they enter, there is no 

tax ; if they enter, there is a tax—which has to be paid by the 

person who brings them in, whether he is the owner or not. In 

other words, it is not a " property tax." The case of succession 

taxes in the United States is analogous. Congress cannot, 

according to the doctrine of M'Culloch v. Maryland (I), tax 

State agencies ; but it can tax a bequest of money or a devise of 

land to the State. It can tax the movement from the dead hand 

into the hand of the State: Snyder v. Bettmann (2). Another 

analogy may be found in the distinction between taxation by a 

State of United States bonds, the property of a corporation, and 

taxation levied on the franchise or business of the corporation; 

although the amount of the tax may depend on the value of the 

bonds in each case : Home Insurance Co. v. New York (3). 

(1) 4 Wheat., 316. (2) 190 U.S., 249. 
(3) 119 U.S., 129. 
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Again, if the ' om n ion wealth were to impose a property tax on H C. or A. 

Australian residents everywhere, based on tbe value of their 

property everywhere (for the present purpose I m ay assume— ATTORHR-

Aiihoui deciding it—that such a tax would be valid), the tax (l|'£s
R
w'
 uh 

would fall on tbem in respect of goods even in London. But 
. ° COLLECTOR OF 

when the Commonwealth imposes a Customs duty, the duty is CUSTOMS FOB 
not payable unless it be attempted to move the goods from 
London lo Australia. ,|--1-
I prefer to base m y judgment on this ground which I have 

stated. I cannot, confidently, take the ground that a Customs 

duty cannot be a tax within the meaning of the word " tax ' 

in see. 114. It is true that " duties of Customs" and " duti< 
Excise" are the usual expressions; but phraseology, such as is 

used in sec. 55, shows that the Constitution treats the imposing 
of such duties as being the imposing of (axes: " Laws imposing 

taxat ion, except laws imposing duties of Customs or of Elxcise, 

shall deal with one subject of taxation only." However, the fact 

that sec. 114 uses the mere word " tax "—not " tax of any kind," 

although it speaks of "property of any hind "—strengthens the 
view that the framers of the section could not have had Customs 

duties in their minds at the time. They lay the emphasis on tbe 

thought on ownership—"property of any hind belonging,' & C 
I have based m y reasoning on the words and the scheme of 

our own Australian Constitution. But it is a fact not to be 

ignored, that the plaintiff's counsel have not been able to point 

to any indication (to say the least) that in the United States or 

in Canada the separate States, or Provinces, are exempted from 
Customs taxation ; although it is from the United States that 

this Court has adopted the doctrine as to the exemption of State 

agencies, and although the Canadian Constitution contains the 

section from which our sec. 114 is derived. 
For the reasons which I have stated, I concur in the opinion 

that the States of Australia are liable to the payment of duties 

of Customs; that sec. 114 of tbe Constitution does not exempt 

them; that the duty was properly paid on the steel rails in 

question ; and that judgment should be entered for the defendant 
with costs. 

http://CL.lt
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Questions answered accordingly. 

Solicitor, for the plaintiff, The Crown Solicitor for the Com-
ATTORNEY-

GENERAL OK 'monwealth. 
N,t'W" Solicitor, for the defendant, The. Crown Solicitor for New 

COLLECTOR OF g fh Wales. 
CUSTOMS FOR 

N-s-w- C A. W. 

[HIGH COURT OF AUSTRALIA.] 

CAMERON 
PLAINTIFF, 

APPELLANT; 

IRWIN AND OTHERS 
DEFENDANTS, 

RESPONDENTS. 

ON APPEAL FROM THE SUPREME COURT OF 
WESTERN AUSTRALIA. 

H. C. OF A. Appeal lo High Court—Special leave. 

1908. 

MELBOURNE, 

February 24. 

Griffith CJ., 
Barton, 
O'Connor, 
Isaacs and 
Higgins JJ. 

In an action in the Supreme Court of Western Australia the jury found a 

verdict for the plaintiff for £200, and judgment was entered accordingly. On 

application to the Full Court to set aside the judgment on the ground of 

absence of evidence, the Full Court reversed the judgment below and entered 

judgment for the defendants. 

Special leave to appeal to the High Court was refused. 

APPLICATION for special leave to appeal. 

An action was tried in the Supreme Court of Western 

Australia at Kalgoorlie, by Burnside J. and a jury, by which the 

plaintiff Robert Miles Fletcher Cameron, a legally qualified 


