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[HIGH COURT OF AUSTRALIA.] 

THE MERCHANT SERVICE GUILD OF) „ 
AUSTEALASIA } C L A M A N T 8-

\-.i. 

AECHIBALD CUEEIE & CO., AND ARCHI-V 
BALD CURRIE & CO. PROPRIETARY- RESPONDENTS. 

LIMITED J 

1 lion of the Constitution and laics ofthe Commonwealth—Commonwealth Con. H. C. OF A. 

ciliiitiini and Arbitration Aet 1904 (A'o. 13 of 1904)—Jnn .non- 1906. 

'. t't'iirt if Conciliation and Arbitration—Industrial disputt—"Ships '—•—-

whom first port of clearance and whose port of destination are in the Common- S Y H N K Y , 

wealth'"—Commonwealth of Australia Constitution .1.' (63 ct- 64 Vict.c.12), Kt.V. April 13, 14, 
15. 

A joint stock company registered in Victoria were owners of a line of ships 

registered in Melbourne and engaged in trade between Australia, Calcutta, 'Burton 

and South Africa. The oliicers of the company's ships resided in Australia 
* •> r 1BOAC8 ano 

and were engaged there, but the ships' articles were tilled in and signed in Higgins JJ. 
i aloutta. The officers, though not entitled to be discharged in Australian 

ports, were allowed to leave at such ports if they wished, with the consent of 

the master. Tho ships did no inter-state trade, but occasionally made short 

trips from Calcutta to other Indian ports. 

Tlie organization of employes to which the officers belonged filed a claim in 

the Commonwealth Court of Conciliation and Arbitration for the settlement 

of a dispute between the officers and their employers as to the wages, hours 

and conditions of labour during the voyages of their ships. 

lit 1,1, that the Court had no jurisdiction to settle the dispute. Ships 

en _ I jed in such a trade are not ships '' whose first port of clearance and whose 

port of destination are in the Commonwealth" within tlie meaning of sec. V. 

of the Commonwealth of Australia Constitution Aet. 

Si'i:< IAL case stated by Higgins J., President of the Common­
wealth Court of Conciliation and Arbitration, for the opinion of 
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H. C. OF A. the High Court, under sec. 31 of the Commonwealth Conciliation 

-908- and Arbitration Act 1904. 

MERCHANT T 1 H- S w a s a n industrial dispute bled in the Commonwealth 

SERVICE Court of Conciliation and Arbitration by the claimants, an 
GUILD OF _ 

AUSTRALASIA organization of employes registered under the Act, against the 
ARCHIBALD respondents Archibald Currie & Co., as to the wages, hours and 
PROPRIETARY conditions of labour of the officers employed on the respondents' 

LTD- ships. At the hearing Higgins J., President of the Court, added 

the respondent proprietary compaii}* as respondents, on it 

appearing that before the initiation of the dispute in the Court 

that company had acquired tbe property in the line of ships in 

question from the other respondents. 

The learned President, after hearing evidence to establish 

jurisdiction, stated a special case for the opinion of the High 

Court on the question whether:—" Having regard to sec. V. 

(covering section) of the Constitution Act, has this Court of 

Conciliation and Arbitration jurisdiction to settle the dispute ? " 

The facts sufficiently appear in the judgment of Griffith CJ. 

D. F. Ferguson and Flannery, for the claimants. All that it 

is necessary to show in order to establish jurisdiction is that there 

is a dispute within the Commonwealth extending beyond the 

limits of any one State. 

[HIGGINS J.—The question whether the dispute extends beyond 

the limits of any one State was not intended to be raised on this 

special case.] 

Assuming that requirement to be satisfied, the Court has, in any 

view, jurisdiction as to a certain part of the relationship between 

the parties. A large portion of the work of the employes is per­

formed within the Commonwealth. As to the conditions of that 

labour an award may be made, and it will not be presumed that 

the Court will exceed its jurisdiction. Such an award, if made, 

would not only be valid, but could be effectively enforced. But 

further than that, there is evidence upon which the President 

could find that the respondents' ships come within the meaning 

of the second part of sec. V. of the Constitution Act, so that 

the Court would have power to make an award extending to tin-

whole voyage. The first port of clearance is in Australia. That 
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qui i inn of fact, not of law. The port of clearance is the port H. C. oi A. 

ni which a ship gets authority Erom the Customs to leave on a 

•ge. The lirst port of clearance, therefore, is the beginning MERCHANT 

of the voyage, it must be admitted that it would be open to the SKBVICB 
JO 1 I ,ri I.I) OF 

Courl to find thai the voyage b>;eiii at Calcutta, but the evidence AUSTRALASIA 
points more strongly the other way. The proper inference is that AB/.-HIBALD 

tin' ships take a round voyage Erom Australia through Calcutta p^*Jl*KTAB^ 

back to Australia. The port of destination means the end of the '-TD-

voyage no! necessarily the most distant port on the voyage. As 

Ear as the Ereighl is concerned the voyage may be shown by the 

bill of lading to be Erom Australia to Calcutta, or I'iei versa", but 

the ship's voyage is to be determined upon other considerations. 

The test is: Where is she owned, in whose interests is she sailed, 

and where are her movements directed ' The ship's articles are 

not conclusive one way or the other. It should be assumed, 

unless the contrary is shown, thai the ship's vogage begins and 

ends at her "home." [They referred to Chartered Mercantile 

Bank of India, London, a ml Chi no v. Netherlands India Steam 

Navigation Co, Ltd. (1)]. The articles are signed at Calcutta 

werebj Eor the purpose of getting the benefit of sec. 125 of the 

Mercliant Shipping Act. 

In construing the words of the latter pari of sec V. regard 

should be had to the provision as it originally appeared in sec. 20 

nf the Federal Conned Act. They should be construed BO as to 

include all British ships doing the round voyage from Australia 

to Calcutta and back. (>t herwise they are restricted to Australian 

ships engaged in coasting trade. Sees. 735 and 7'A6 of the Mer­

chant Shipping Act had already given power to a Colony to 

regulate that trade-, il should, therefore, be inferred that sec. V. 

Was intended to <ro further. 

Bui the lirst part of the section is wide enough to include the 

ease, even if the latter part is not sufficient of itself. The laws 

of the Commonwealth govern the people of the Commonwealth, 

ami may be enforced against them here in respect of things done 

On these ships beyond the territorial jurisdiction. The award 

would be made against persons w h o are citizens of the Common­

wealth, Roth employer and employe are resident here. The 

(1) 10 Q.B.D., 5'21, at p. 534. 
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H. C. OF A. difficulty of enforcing the law in foreign parts is no objection to 
1908' the validity of the award. 

MERCHANT [GRIFFITH CJ.—But the contention of the respondents is that 

GOILDC1S t n e w n ° l e award would be in such a form as to extend beyond 

AUSTRALASIA tlie jurisdiction of the Court. If that were so. the award would 
v. J 

ARCHIBALD be bad unless it were severable.] 
PROPRIETARY ^ is open to Parliament to provide that disputes that arise 

LTD' between the people of the Commonwealth in the Commonwealth 

as to the terms and conditions of labour are to be dealt with 

according to the law of the Commonwealth, not only in Australia, 

but wherever the parties may be. They are subject to the 

legislative jurisdiction of the Commonwealth. Parliament may 

control all their contracts. The contracts may only be enforce­

able while the parties are here, but breaches of them committed 

abroad might be dealt with here by means of some provision 

similar to that in the Customs Act 1901, which imposes a penalty 

for entering port with broken seals. [They referred to Ashbury 

v. Ellis (1).] 

[GRIFFITH CJ.—The State or Commonwealth could prescribe 

a rule of duty to be observed within its territory, but not beyond 

it. A sovereign State has a jurisdiction extending to its subjects 

in every part of the world, but a subordinate State has never 

been considered to have such power.] 

That is as regards criminal matters, but it does not apply to 

civil jurisdiction. If the question arose in a foreign Court it 

would be for that Court to say whether it would apply the law 

of the Commonwealth or not. 

[HIGGINS J. referred to Peillon v. Brooking (2).] 

Knox K.C. (Pidelington with him), for the respondents, 

reserving the right to either of the respondents to object to the 

jurisdiction of Higgins J. to add the respondent proprietary 

company as a respondent in the arbitration proceedings. 

The objects of the Commonvoealth Conciliation and Arbitra­

tion Act 1904 as stated in sec. 2, sub-sees, v., vi., and vn., and 

the definitions in sec. 4 must be read subject to the ordinary 

rule of construction that they refer only to matters within the 

(1) (1893) A.C, 339. (2) 25 Beav., 218. 
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territorial limits of the legislature: Jefferys v. Boosey (1); H. c. OF A. 

li'Ciin/'ii v. /'edder (2); Macleod v. Attorney-General for Neiv 

South Wales (3). That rule applies, except so far as it is cut down M B EKCHANT 

by s.e. V. of the covering Act. A n award can only apply to an (f**™'^ 

industry carried on in the Commonwealth, or so far as it is carried AUSTRALA-M 

on in the Commonwealth. ARCHIBALD 

[HIOOINS J.—But the meaning of " industry " must be extended PBOPBIBTAB? 

as far as sec. V. allows, if that section applies.] LTD-

See V. was only intended lo make C o m m o n wealth laws prevail 

over all the Slates, notwithstanding the laws of the States. 

| BAETON .1. And to prevent conflict with English law.] 

Clearly the lirst part of the section has that object only, and 

dues mil purport to make tbe people of the C< inuiwealth 

subject to Commonwealth laws when they are beyond its liniii 

As to the lai lei- part of the section, first port of clearance and 

purl of destination must relate to one voyage. The tirst port of 

clearance is that port on a particular voyage at which the ship is 

empty and takes m passengers and cargo and gets a clearance. 

The port of destination is the last port on the particular voyage, 

whether il is a round voyage or a voyage outwards to some port 

from which a, return journey may or may not be made. 

Assuming, without conceding, that a round voyage from Sydney 

t" Calcutta and back is within sec. V., the claimants have not 

shown that the voyages of I hese ships come within that 

description, They must show that when the ship-is leave the first 

port of clearance, assuming that to be in the Commonwealth, 

there is some binding agreement, arrangement, understanding or 

intent ion that that voyage is to end in the Commonwealth. 

There must be some way of determining at the beo-innino- of the 

voyage w nether the ship's destination is in the Commonwealth or 

not, in order to know what law governs it on the voyage. The 

claimants have failed to establish any such case. There is more 

reason for regarding Calcutta than any Commonwealth port as 

the tirst port of clearance on a round voyage, if it is such a 

voyage. W h e n a ship leaves the Commonwealth it cannot be 

said that she is on her way to the Commonwealth via Calcutta. 

(1) 4 H.L.C, S15, at p. 939. (2) 1 C.L.R., 91, at p. 119. 
(3) (1891) A.C, 455. 

vor. v. 50 
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H. 0. OF A. Prima facie, the voyage, if it is a round voyage, begins and ends 
I90s- at Calcutta, 

MERCHANT This Court has not to consider whether upon some claim 

SERVICE p r o p e r i v made an award could validly be made to bind those 
GUILD OF r f J ^ 

AUSTRALASIA ships in Commonwealth waters. The claim is general, applying 
ARCHIBALD to the whole trade, and there is no question of splitting the claim 
PROPRIETARY o r limiting the award. 

L m [ISAACS J.—But supposing that the President has jurisdiction 

to make an award as to work in Commonwealth waters, and, 

that being all that was claimed, made such an award, would 

sec. V. apply it of itself to this industry ?] 

No, because it is not a Commonwealth industry. 

The Commonwealth Conciliation and Arbitration Act being 

highly penal, the jurisdiction of the Court should be jealously 

scrutinized in every case that comes before it. 

[O'CONNOK J. referred to In re Wellington Cooks and Stewards 

Award (1).] 

Ferguson, in reply, referred to Merchant Shipping Act 1894, 

sec. 265. 

April 15. GRIFFITH CJ. This is a case which has been referred for the 

opinion of this Court by the President of the Commonwealth Court 

of Conciliation and Arbitration. The claim is preferred by the 

Merchant Service Guild of Australasia^an organization of employes 

registered under the Commonwealth Conciliation and Arbitra­

tion Act 1904, claiming an award as between themselves and the 

respondents as to the wages, hours and conditions of labour of 

the respondents' officers at sea. The respondents are Archibald 

Currie & Co., individuals residing in Melbourne, and Archibald 

Currie and Co. Proprietary Limited, a joint stock company 

registered in Victoria. The ships in question are registered in 

Victoria, and are engaged in trade between Calcutta and the 

neighbouring ports and Australia, sometimes going to South 

Africa. They carry cargo and passengers to and from Asia, 

Australia and South Africa. 

The ships' articles are always signed in Calcutta, not in Aus-

(I) '26 N.Z.L.R., 394. 
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tralia. The officers are all domiciled in Australia and are always H- c- 0F A' 

engaged in Australia, although, as I have said, the articles are 

signed in ('uleiitta ; and although not entitled to be discharged at MBBCHABT 

Australian ports, they are usually allowed to leave at such ports SBBTICB 

if they wish, with the consent of the master. The ships often AUSTRALASIA 

make short trips from ' Calcutta to other Indian potts, but do no ARCHIBALD 

inter-State trade in Australia. S S 2 S i * « 
L KOrKItlAKi 

The claimants chum that under these circumstances the LTD-
Commonwealth Court has jurisdiction to make an award which orunuic.j. 

will govern the wages, hours and conditions of labour of the 

officers on those ships engaged in that trad.. 

Of course, the jurisdiction of the Commonwealth Courts and 

the operation of the Commonwealth laws extend only to places 

within the Commonwealth excepl so far as a larger jurisdiction 

or operation is given to them by law. See. V. of the covering 

\el ofthe Constitution ofthe Commonwealth is as follows:— 

"This Aet, and all laws made by the I'arliameni of the Common­

wealth under the Constitution, shall be binding on the Courts, 

Judges, and people of every State, and of every part of the 

Commonwealth, notwithstanding anything in the laws of any 

State; and the laws of the Commonwealth shall be in force on 

all British Ships, the Queen's Ships of war excepted, whose first 

port of clearance and whose port of destination are in tbe 

Commonwealth." If reliance is placed on that provision, as, 

indeed, it must be, when the jurisdiction of the Commonwealth 

Courl of Arbitration is invoked in this case, the question is 

whither these ships, while engaged in the trade I have described, 

are ships whose lirst port of clearance and whose port of 

destination are in the Commonwealth. The terms "first port of 

clearance " and " port of destination" are terms well known in 

Shipping law. Every ship, before starting on a voyage, must 

obtain a clearance. The first port of clearance is the port where 

she gets her clearance on beginning a voyage. The port of 

destination obviously means the end of that voyage. So that 

the Act applies only to cases where the beginning and the end 

of a voyage are both in the Commonwealth. 

I nder these circumstances, it seems to m e impossible to say 

that these ships, while engaged in the trade I have described, are 

http://Cb.lt
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H. C. OF A. shipS " whose first port of clearance and whose port of destination 
1908' are in the Commonwealth." The most favourable view that can 

MERCHANT be taken in favour of the claimants is to assume that their port 

SERVICE 0f departure or first port of clearance is an Australian port, 
GUILD OF r r 

AUSTRALASIA which is extremely doubtful. Regarding tbe case from that 
ARCHIBALD point of view, it is impossible to say that the port of destination 

PROPRIETARY is also in t n e Commonwealth. The question, therefore, must, in 
LTD- m y opinion, be answered in the negative. 

Griffith CJ. Numerous other questions were x-aised incidentally in the 

course of the argument as to what may be a voyage within the 

words of section 5, but on these I express no opinion. 

BARTON J. I concur. 

O'CONNOR J. read the following judgment:—I shall confine my 

judgment to the one really substantial question upon which the 

opinion of this Court is sought, and I take it to be this:—Has 

the Commonwealth Court of Conciliation and Arbitration juris­

diction to settle this dispute, involving, as it does, the fixing of 

rates of wages and conditions of employment on the respondents' 

ships whilst voyaging on the High Seas to ports outside 

Australia ? 

The jurisdiction of that Court, as of any other Commonwealth 

Court, must, of course, be confined within the territorial limits 

over which the laws of the Commonwealth extend, and it is 

conceded that, apart from the provisions of section V. of the 

covering clauses of the Constitution, those laws can have no 

operation beyond the three miles sea limit around Commonwealtli 

territory. The matter, therefore, for consideration is whether, 

under the circumstances set forth in the case, the voyage of the 

respondents' ships is such as to bring them within the meaning 

of the latter part of section V. That involves two questions. In 

the first place, what is the true interpretation of the words 

" whose first port of clearance and whose port of destination are 

in the Commonwealth ? " Secondly, is there sufficient evidence 

before the Court that the voyage in which the ships are engaged 

is of the class to which the section, when rightly interpreted, 

applies ? 
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The expressions " first port of clearance " and " port of destina- H. C OF A. 

non ' are clearly intended to describe the beginning and the end 1908' 

of one continuous voyage. There is no difficulty about the MERCHANT 

expression "first port of clearance." The Merchant Shinning SBBTIOT 

rr e GUILD OF 

\els, all Custom Acts, and m a n y Port Acts, require compliance AUSTRALASIA 
with various requirements before a ship is permitted to go to AMIIIBALD 

The cert ilicate of the officer authorized by law to determine P B ^ J ^ 

thai the requirements have been complied with, is known as the LTD-

"clearance certificate" or the "clearance." The first port of o-Oonaor J. 

clearance would, therefore, ordinarily be the port from which the 

voyage be-ins. The expression "port of destination,'' which 

describes the other terminal point is not so free from ambiguity. 

It might be said, although Mr. Knox did not raise that contention, 

that the voyage intended to be described was merely from port 

tn port within the Commonwealth. Rut that interpretation is 

not consistent with the whole provision There can be only one 

"firs! port of clearance" on each voyage, and, in the cas.' of a 

ship making an inter-State voyage round Australia, if the words 

" port of destination " were read as meaning the first port of call 

the sett ion would apply only between the commencement of the 

voyage and that port, for the rest of the voyage it would have no 

Operation. The only interpretation which will give any effective 

Operation to the section is to take the port of destination as 

meaning port of "final destination" or last port of the voyage. 

Tin- words of sec. V. would then be taken to describe a round 

voyage beginning and ending within the Commonwealth. That 

is the class of voyage to which, in m y opinion, the section was 

intended to apply. 

In coming to that conclusion I have, in accordance with a 

well known rule applicable to the interpretation of ambiguous 

expressions ina Statute, considered the state of facts which must 

le taken to have been within the knowledge of the British 

legislature at the time these covering clauses were passed. It 

was well known that a shipping trade carried on by ships owned 

and registered in Australia, and manned and officered by 

Australian citizens, had for many years existed in Australia and 

was rapidly increasing, and that it extended to X e w Zealand and 

the Islands of the Pacific and Indian ports, and that in the natural 
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H. C OF A. expansion of that trade Australia was destined to be the home 
1908- port of a very extensive shipping trade with the East and the 

MBBCHABT Islands of the Pacific. It was in recognition of the requirements 
SERVICE of Australia in that respect that sec. 20 of the Federal Count il 
GUILD or r 

AUSTRALASIA Act 1885 was enacted, giving a much more extended operation 
ARCHIBALD to Australian laws passed under the authority of that Statute than 

P R O P R I E T Y
 is g i v e n to Commonwealth laws by the section now under 

LTD- consideration in its widest interpretation. 
O'Connor J. Under these circumstances it would appear not unreasonable 

to impute to the British legislature an intention to place the ships 

engaged on round voyages in such a trade in the same position as 

regards Australian laws as the ordinary British ship holds in 

regard to British laws, namely, that, while on a voyage coming 

within the meaning of the section, the Australian ship should be 

for the purposes of Commonwealth laws a floating portion of 

Commonwealth territory. That being the meaning of the 

section, it appears to m e that, when once it is established 

that the voyage is of that description, it is immaterial to what 

part of the world it m a y extend. So that, if it were established 

that the voyage of the respondents' ships was a round voyage 

beginning at an Australian port, calling at Calcutta or any 

other foreign port, and ending in an Australian port, the 

ships during the whole of the voyage would be under the Com­

monwealth laws and under the jurisdiction of Commonwealth 

Courts. In the interpretation of the section, therefore, I see no 

reason to depart from the conclusion at which I arrived in 

delivering m y award in the case of the Merchant Service Guild 

of Australasia v. The Commonwealth Steamship Owners' 

Association (1). Whether, however, a voyage does or does not 

come within the section must always be a question of fact. It is 

upon this part of the case that the claimants must fail. 

The proof of any fact necessary for jurisdiction must be on the 

claimants, and where jurisdiction depends upon the fact of the 

respondents' ships being engaged in a particular class of voyage, 

they must establish that fact before they can claim that juris­

diction exists. O n the documents and evidence before us I can 

see nothing to show that the first port of clearance of the voyages 

(1) 1 Commonwealth Arbitration Rep., 1. 



L.R.] OF AUSTRALIA. 747 

of these ships is a port in Australia. The facts upon which Mr. H. C OF A. 

/•', rguson has relied, that the ships are owned, registered, repaired, 

and as far as tie- officers are concerned, manned, by persons M K R ( „ A N T 

domiciled in Au tralia. are at most as consistent with the first SBBVICB 
(.III.I) OF 

porl of clearance being in India as being in Australia. Indeed, AUBTBAUWIA 
the ship's articles, although in no w a y conclusive, would, in the ABCHIBALD 

ab ence of other evidence, appear to indicate that the commence- P ^ P M B T A B Y 

iiieiit and end of the voyage was Calcutta rather than some L,TU-

Australian port. But even if the articles are to be left out of O'Connor J. 

consideration in determining that, question, it is clear to m y mind 

11 in I the claimants have not broughl before the ('ourt any ev id. nee 

to show what are the terminal points ol' t ho voyage in which their 

hips,'ire engaged, and have failed, therefore, to establish that 

their voyage is such as to bring them within that class in respeci 

of which a specially extended jurisdiction is given to the laws and 

('ourts of the Commonwealth under the section now under con­

sideration. 

I agree, therefore, that our answer to the question submitted 

in I his ease must be thai (he ('on i nion wealth ('ourt of ( 'onciliat imi 

inn! Arbitration has, under the circumstances, no jurisdiction to 

settle the dispute. 

ISAACS .1. I agree, on (he ground that there are no facts upon 

which I he learned President could conclude that there was an 

industrial dispute extending beyond the limits of any one State, 

orlhat thefirsl port of clearance and port of destination of any 

ef these voyages are both in the Commonwealth. 

lliooixs J. I agree in the judgment pronounced by the Chief 

Justice, and desire to withhold all opinion as to the other matters 

that have been discussed, as they are matters which, in m y 

Opinion, do not really arise for decision in this case. I advisedly 

confined m y question to the effect of sec. V. of the Constitution, 

and stopped all evidence as to the nature of the industrial dispute 

until that question should be settled. It was to be assumed for 

the purpose of this special case, that the claimants could show that 

the dispute extended beyond the limits of any one State. W h e n 

the case came before m e I could not see anj* evidence upon which 
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H. C OF A. I could find that these ships had their first port of clearance and 
1908' port of destination in the Commonwealth. But I thought that 

MERCHANT some principle might possibly be found which would enable me 

GOILDOF to kinc*employers and employes as to wages, hours and conditions 

AUSTRALASIA Qf labour beyond the limits mentioned, if, as here, the parties 
V * 

ARCHIBALD were resident in Australia and the employes were engaged in 
PROPRIETARY Australia; and I did not wish to preclude the claimants from 

LTD- establishing such a principle if they could do so. After the parties 

O'Connor J. had had full opportunity for consideration of the matter, the 

claimants have failed to show m e that there is any jurisdiction to 

settle the dispute. 

Knox K.C, for the respondents, asked for costs of the special 

case in the High Court: Commonwealth Conciliation and Arbi­

tration Act 1904, sec. 31 (3). If such costs are not allowed in 

this case there is no reason why they should ever be allowed in a 

special case, as the reference is always by the President. The 

claimants are responsible for the litigation, having invoked a 

Court which had no jurisdiction. 

Ferguson, for the claimants. The claimants are not responsible 

for the High Court proceedings. They invoked a Court in which 

costs are not usually allowed, and which was not intended by 

Parliament to entail heavy costs : see. 38 (1). 

GRIFFITH CJ. There will be no order as to costs. 

Question answered in the negative. 

Solicitors, for the claimants, W. C. Moscdey. 

Solicitors, for the respondents, Sly & Russell. 

C. A. W. 


