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[HIGH COURT OF AUSTRALIA.] 

THE JUMBUNNA COAL MINE, NO 1 kmmT iVTrro 
V APPELLANTS: 

LIABILITY AND ANOTHER . . J 

THE VICTORIAN COAL MINERS' ASSO- 1 
CIATION i 

RESPONDENTS. 

ON APPEAL FROM THE PRESIDENT OF THE COMMONWEALTH 
COURT OF CONCILIATION AND ARBITRATION 

Commonwealth Conciliation anil Arbitration Act 1901 (No. 13 of 1904), secs. 4, 55, 

58, 60, 65, 73—Registration of association—Validity of legislation— Association 

of employes in one Stale—Incorporation of organization—"Industry." "Indus­

trial Dispute " and "Extending beyond, the limits of any one Stat-," meaning 

of—The Constitution (63 <t- 64 Vict. c. 12), sec. 51 (xxxv.), (xxxix.)—Appeal lo 

High Court from President of Commonivealth Court of Conciliation and 

Arbitration. 

The provisions of tlie Commonwealth Conciliation and Arbitration Act 1904 

in respect of the registration of associations as organizations, particularly in 

so far as they permit the registration of an association of employers or 

employes in an industry in one State only, and provide for the incorporation 

of organizations when registered, are valid as being incidental to the power 

conferred on the Commonwealth Parliament by sec. 51 (xxxv.) of the Con­

stitution. 

Judgment of the President (Higgins J.) affirmed. 

Observations of the President as to his power to state a case for the opinion 

of the High Court. 

An appeal lies to the High Court from a decision of the President of the 

Commonwealth Court of Conciliation and Arbitration dismissing an appeal to 

him from a decision of the Industrial Registrar disallowing objections to the 

registration of an association under the Commonwealth Conciliation and 

Arbitration Act 1904. 

Observations as to the meaning of the expressions " Industry," " Industrial 

Dispute" and "Extending beyond the limits of any one State." 
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H. c OF A. A P P E A L from the President of the Commonwealth Court of Con-
190S' filiation and Arbitration. 

.II-MIU-NNA A n application was made to the Industrial Registrar to registei 

COAI.MINE, association called the Victorian Coal Miners' Association as an 
No LIABILITV 

'•• organization of employes under the Commonwealth Conciliation 
'COAL and Arbitration Act 1004. The registration was objected to b*j 

ASMH-LNTIOS-. the Jumbunna Coal Mine, N o Liability, and the Outtrim. llowitt 

and British Consolidated Coal Co., N o Liability, on the following 

ground:— 

"Tbat tbe said association is not an association capable of 

being registered under tbe Act in that— 

"(a) It could not be concerned in an industrial dispute 

extending beyond the limits of any one State. 

" (b) It is not an association of not less than one hundred 

employes in or in connection with the coal mining 

industry." 

O n 17th October 1907 tbe Industrial Registrar disallowed the 

objections and registered the association. 

From this decision the two companies appealed to the Presi­

dent of the .Commonwealth Court of Conciliation and Arbitra­

tion, the grounds of the appeal being :— 

1. Tbat the Industrial Registrar w7as wrong in disallowing the 

objections lodged against the application. 

2. That tbe Victorian Coal Miners' Association is not an 

association capable of registration under the Commonwealth 

Conciliation and Arbitration Act 1904. 

.'!. Tbat tbe provisions of Part V. of the Commonwealth Con­

ciliation and Arbitration, Act 1904 relating to registration of 

associations as organizations are ultra vires the provisions of the 

Constitution and void. 

Other facts are set out in the judgment of Higgins J. There 

was no appearance for the Victorian Coal Miners' Association on 

tbe hearing of tbe appeal. 

Mitchell K.C. (with him IT. //. WiUiama), lor the appellants. 

Puffy K.C. (with him McArthur), for tbe Industrial Registrar, 

w h o had obtained leave to appear. 

' 'ar. adv. w 

1907, Kbv. 
12, 22, 25, 
Hec-. 14. 

20, 
26 
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H I G G I N S J. read the following judgment:— H- & 0F A-

This is a proceeding called in the existing rules, though not in 

the Act, an appeal from the Industrial Registrar. The Registrar J D M B U N N A 

has decided to register the association as an organization under ^A^B^'Y 

the Commonwealth, Conciliation and Arbitration Act 1904, and »• 
\ ICTORIAN 

I am asked to review tbe decision and to annul tbe registration. COAL 
AIlNERS' 

Tbe application is made by two mining companies—Tbe Juni- ASSOCIATION. 
bunna Coal Mine, N o Liabilitv, and the Outtrim, Howitt and 

. . . 1908, Feb. 20. 

British Consolidated Coal Co., N o Liability. The companies 
bave abandoned the ground on which the main contest took 
place before the Registrar, and do not now contend that tbe 
association does not contain 100 members. But the other 
objection to registration is pressed-—that the miners' association 

could not be concerned in an industrial dispute extending beyond 

the limits of any one State. 

There has also been added by m y permission a new ground 

taken after the decision of the Registrar—by notice dated tbe 

8th November—that the provisions of Part V. of the Act are 

ultra vires the provisions of the Constitution and void. 

I have allowed the companies to supplement their case as put 

before tbe Registrar by statutory declarations to tbe effect that 

the companies carry on business in Victoria only, have no agree­

ment with any employers in any other State, and are now 

almost the only employers of coal miners in Victoria. 

The question of registration is one for this Court and this 

Court alone—the Commonwealtb Court of Conciliation and 

Arbitration ; and as I have been made solely responsible for the 

efficient working of this Court, I think it is m y duty as far as 

possible to exercise the sole control which the Act gives m e over 

the office and over the Registrar. If the main contention of the 

companies is right, the Registrar will bave, in every case before 

registering an association, to decide whether the association can 

or cannot possibly be concerned at the present time, or at any 

future time, in an industrial dispute extending beyond the limits 

of any one State. This is a task of a nature not usually assigned to 

Registrars, and the Registrar himself would be the first to admit 

tbat it is not a matter which he should be called on to decide. 

Yet, though I should not ordinarily feel justified in seeking to 



SI 2 HIGH COURT [1908, 

H. C. OF A. c a st on others tbe burden of problems relating to this Act and to 
190S* this Court, I should not hesitate to exercise m y discretionary 

JUMEI-NNA power to state a case for the High Court if 1 fell that m y 

N O L I A S ' V decision would finally bind the rights of any of His Majesty's 
v- subjects in some important respect, and if I felt substantialdoubl 

VICTORIAN . .. , , 

COAL as to the legal position. I should also be much more disposed to 
ASSOCIATION, state a case before declaring an Act of Parliament ultra viresemd 

void, than before refusing to so declare. In this case, however, 

if m y decision be in favour of the association, it will not prevenl 

the validity of the registration from being tested when the 

association attempts to use its new status as an organization, 

by applying to enforce an award, or by suing its members I'm-

penalties. I asked Mr. Mitchell to point out h o w bis clients wen 

prejudiced by registration, and the strongest point in his answer 

was that under sec. 9 an employer loses by the fact of registration 

his right to dismiss an employe for the mere fact that he is ,i 

member of an organization. But even in such a remote ease tin-

employer can, notwithstanding sec. 57, raise the defence that the 

association is not an "organization" and could not be an 

" organization," as it is not legally registrable. Moreover, if the 

question of registration should at any time become crucial, an}' 

part}- interested, or the Registrar, m a y apply for cancellation 

(sec. (10). I might add that, but for the course taken by the Full 

Court in the Federated Amalgamated Government Railway and 

Tramway Service Association v. New South Wales Railway 

Traffic Employe's Association (I), I should have doubted tin-

propriety of allowing an Act of Parliament to be impeached as 

unconstitutional and void on a mere application to register an 

association, or at the instance of persons w h o are not hurt 01 

affected by the mere fact of registration. The practice in the 

United States is not to decide against an Act except " in the last, 

resort, and as a necessity in the determination of real, earnest 

and vital controversy between individuals": Chicago and. Grand 

Trunk Railway Co. v. Wellman (2). However, I bow to tin-

opinion of the Full Court on the point : and I shall also 

binding m e for the purposes of this case all the principles laid 

d o w n in the Railway Traffic /Employe's Case (1), notwithstanding 

(1) 4 C.L.R., 488. (2) 14.3 U.S., 330, at p. 315. 
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the subsequent judgment of the Privy Council in Webb v. Out- H- c- 0F A-
trim (1). M y decision in this case is to be regarded as merely a v_̂ _, 

decision as to the duties of the Industrial Registrar on an applica- JOMBUNNA 

. . . . . COAL MINE, 

tion to register. N o |jIABILITY 
One of the arguments used against registration is that this TT **• 

rt o o ^ VICTORIAN 

association is incapable of being concerned in an industrial COAL 

MINERS' 

dispute " extending beyond tbe limits of any one State." These ASSOCIATION. 
are the words of sub-sec. xxxv. of sec. 51 of the Constitution, which —"; , 

Iliggms J. 

may, for the purposes of this argument, be taken as defining the 
limits of the legislative pow7er of the Federal Parliament on this 
subject. The argument assumes that, if an association cannot be 
concerned in an industrial dispute of the character mentioned in 
the Constitution—which I may call for shortness " a two-State 
dispute"—tbe Federal Parliament has no power to allow the 
association to be registered. Counsel bave argued on this 
assumption, and I shall first deal with their arguments. I shall 
say something as to the assumption afterwards. Let it be 
assumed, then, that there is no power for the Federal Parliament 
to allow an association to be registered if it cannot possibly be 
concerned in a two-State dispute. Yet I am certainly not pre­
pared to say that this association cannot be concerned in such a 
dispute—now or at any future time. It is true that there is at 
present no evidence of any combination or understanding between 
the colliery owners of Newcastle, or of the Collie coalfield with 

the owners of these Victorian mines ; and that there is no evidence 
of any combination between the employes at these places. But it 

is not difficult to conceive circumstances in which there might be 

such a combination on both sides ; and, in m y opinion, this is just 

the kind of case that the constitutional provision in sec. 51 sub-sec. 

xxxv. was designed to meet:—"Conciliation and arbitration for the 

prevention and settlement of industrial disputes extending beyond 

the limits of any one State." I may grant that in an industrial 

quarrel each of the employes is disputing wdth his employer. In 

this sense each man's dispute is separate from every other 

man's dispute. But the phraseology of sub-sec. xxxv. treats an 

industrial dispute as if it were an epidemic disease or a fire. Of 

course each of the victims has a separate disease; and each blade 

(1) (1907) A.C, 81. 
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Higeins J. 

H. c. OF A. of grass has its separate blaze. But there is such a connection 
190S' between the various sufferers, or the various blades of grass. 

JUMBUNNA that it is not unusual or incorrect to speak of the disease, or of 
COAL MINE, t) g as » extending " or as " spreading." So with an indusl rial 
Iso LIABILITY ° r ° 

''• dispute. At the time that the Constitution was enacted by the 
VICTORIAN . , , 

COAL British Parliament, nothing was more marked than the tendency 
ASSOCIATION °^ strikes to "spread"; and to "restrict the area of a strike" 

was a common endeavour. Union is strength; and nothing is 
more common in modern industrial disputes than for the em­
ployers to seek a common course of action, and for the employes 111 
mass themselves in one opposing array. Mr. Mitchell bas soughl 
to confine the disputes referred to in sub-sec. xxxv. to disputes 
where there is one employer—one person or partnership or corn-
pan)7—carrying on business in at least two States. But sub-sec. 

xxxv. does not provide tbat the employment must extend beyond 

the limits of one State—it provides tbat tbe disputes must so ex­

tend. Mr. Mitchell said tbat this Court would have no power to 

intervene even if the Sydney wharf labourers, having a dispute 

with a line of steamers, refused to handle goods for that line, and 

sought to induce, or even actually induced, the wharf labourers of 

Melbourne to follow their example. H e suggested, however, that 

there might possibly be an alternative case—the case, for instance, 

of all the pastoralists of N e w South Wales and Victoria having a 

binding agreement to insist on one common set of conditions of 
labour, and the shearers having a counter agreement among them­

selves. This suggested case becomes very nearly an admission oi 

the inqnossibility of accepting the view at first pressed. Bul 

there is no need to confine the power conferred on the Parliament 

within such narrow limits. The power was evidently meant to 

enable the Federal Parliament to deal with disputes which could 

not be so effectually dealt with by a Parliament having power 

only within tbe limits of one State. The N e w South Wales 

Parliament can deal with a dispute which is confined to New-

South Wales—when the Newcastle mine owners act in combina­

tion, and the Newcastle miners act in combination. But it 

cannot deal so effectively with a dispute when the Newcastle 

mine owners act in a combination with tlie Victorian mine 

owners, and the Newcastle miners act in combination with lie 
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Higgins J. 

Victorian miners; and, in my opinion, sub-sec. xxxv. was meant &. C. OF A. 

to enable the Australian Parliament to make provision for such 

latter combinations. The only difficulty seems to arise from the JUMBIINNA 

fact that a " dispute " is something intangible and abstract, and ^^^llny 

yet tbe section requires us to measure it by things concrete and v. 
A'ICTORIAX 

tangible—by States, areas of territory. But tbe meaning of the COAL 

language is plain enough. ASSOCIATION. 

The next argument is that, even if this association can possibly 

be a party to a two-State dispute, sec. 55 is too wide in that it 

allows associations to be registered which cannot by any possi­

bility be parties to such a dispute, and that therefore the whole 

of sec. 55 is unconstitutional and void. The instances suggested 

by Mr. Mitchell of associations that cannot by any possibility be 

parties to such a dispute—Melbourne railway employes, Mel­

bourne corporation employes, employes in a Queensland industry 

—are not, indeed, very convincing as illustrations. But let it be 

assumed tbat there are associations which can never be parties to 

such a dispute ; what follows ? In tbe first place, as the words 

of sec. 55 are general, it would be the duty of the Court to pre­

sume that the legislature meant to keep within the bounds of 

the Constitution, and to allow registration to such associations 

only as could be interested in such disputes: D'Emden v. 

Pedder (1); United States v. Coombs (2); Parsons v. Redford 

(3) ; Grenada County Supervisors v. Rrogden (4); Presser v. 

Illinois (5). But even if this rule of construction were not 

applicable, even if sec. 55 means that all industrial associations 

of 100 members are free to register whether they can be 

interested in a twro-State dispute or not, even if sec. 55 is 

too wide as to the kind of associations that may register, is sec. 

55 therefore to be treated as void altogether ? Is it to be held 

that no association can register because the section purports to 

allow some associations to register which are not within the con­

stitutional power ? Mr. Mitchell admits that, if his argument is 

right, no association can be registered ; and so there can be no 

" organization" under the Act; and there can be no industrial 

(1) 1 C.L.R., 91, atp. 119. (4) 112 U.S., 261. 
(-2) 12 Pet., 72, at p. 75. (5) 116 U.S., 252, at p. 269. 
(3) 3 Pet., 433. 
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Higgins J. 

H. C. OF A. dispute entertained by this Court, and no award can be given; 
190lS' and, in short, the whole Act becomes nugatory. This seems tn 

JUMBUNNA he a conclusion revolting to comm o n sense ; but it musl he 

C O A L M I N K , accepted if in accordance with law. It is urged that when- we 
No LIABILITY *> ° 

*'• find an enactment in general terms in one section, terms that may 
VICTORIAN . 

COAL include some things that Parliament has nol power to legislate 
ASSOCIATION about, the whole enactment is void. In m y opinion, there is no 

such rigid rule of law. Whenever Parliament transcends its 
powers in legislation, the Court bas to determine, as in the case of 
any other agent exceeding its powers, whether the part intra 

i'iI'fn is so bound up with the part ultra vires that it cannot be 

disentangled. If a m a n wrongfully mix up another's property 

with his o w n so that it cannot be ascertained which is his and 

which is not his. he loses the whole; and so with legislatures oi 

limited powers. If the legislature has power to deal with 

matters called A, and not with matters called B, and it pass a 

clause dealing with A and B as one united indivisible whole, or 

in some other fashion indicating that its dealing with A is 

dependent on its dealing with B, then the whole clause is void. 

If the Commonwealth Parliament had power under the Constitu­

tion to make laws for the government of the, tropical part of 

South Australia, and passed an Act providing for the govern­

ment of all tropical Australia as one wdiole, the Act would he 

invalid. But if it passed an Act providing for the government 

of the tropical part of South Australia, and also enacted—in the 

same Act, or in a subsequent Act—that the same provisions 

should apply to the tropical part of Queensland, and to tin-

tropical part of Western Australia, severally, the Act would 

valid as to Soutb Australia and invalid as to Queensland and 

Western Australia, The same result would follow if South Aus­

tralia, Queensland and Western Australia were all referred to in t lie 

same section and the same sentence. The doctrine of unconstitu­

tionality in legislation is really a branch of the law as to pov. 

— a part of the law that has been developed with more- logical 

completeness than most parts. If there be an appointment to 

several persons, some of w h o m are and some of w h o m are aol 

objects of the power, and the appointment to the objects is 

severable from the appointment to the strangers, it will be valid, 
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and the appointment to the stranger will fail. Contra, if it is H. OOF A. 

impossible to say how much of the appointment falls within the v_^J 

power and how much not: Farwell on Powers, 2nd ed., pp. 298, JUMBUNNA 

312; Adams v. Adams (1); Hamilton v. Royse (2); In r« N £ L I A W U I T 

Rrown's Trusts (3); Ira re Terr's 2V»ste (4); In re Farncombes V n j £ B 1 A H 

Trusfs (5). The testis, if Parliament had rightly understood the COAL 
, ... ,, • MINERS 

extent of its power, would it not have executed it in this manner ASSOCIATION. 
as to the associations subject to its power. This test fits the H ~ 7 ~ , 
Railway Traffic Employes Case (6), and the American cases 

therein cited. In that case the Court was considering the 

validity of the definition of " industrial dispute " in sec. 4 of this 

Act. The question was (so far as now material), could the 

Federal Parliament deal with railway servants by virtue of the 

inter-state trade and commerce power (sec. 51, sub-sec. 1) taken 

in conjunction with sec. 98 ? The Court assumed, for the sake of 

argument, that it could, but " only so far as regards inter-state 

traffic and only as far as regards men engaged in tbat traffic " (7). 

But, inasmuch as the Act dealt with N e w South Wales railway 

servants in connection with any kind of traffic, whether inter­

state or confined to N e w South Wales, and bad no intention of 

dealing with, say, a shunter at Albury, in bis inter-state func­

tions—as distinguished from his State functions—acting in one 

set of functions for three minutes, and another set for the follow­

ing thirty, the Court held that the power of legislating for 

railway servants as regards inter-state functions had simply not 

been exercised. Similarly in the Trade Mark Cases (8) cited by 

the Court the American Judges find that " the main purpose " of 

tbe Federal Act was to " establish a regulation applicable to all 

t rades, to commerce at all points," and that " it was designed to 

govern the commerce wholly between citizens of the same State." 

In other words, the Act would not have been passed except as an 

entirety. Similarly in tbe electoral machinery case: United 

States v. Reese (9), the Court found that the Federal Congress, 

having power to legislate so as to prevent the States from 

(1) Cowp. 651. (6) •* C.L.R., 488, at pp. 545-7. 
(2) 2 Sch. & Lef., 315, at p. 332. (7) 4 C.L.R, 488, at p. o45. 
3 L R 1 Eq., 74. (8) 100 U.S., 82, at pp. 96, 98-9. 
(4)4Ch.D.,6d0. (9) 92 U.S., 214, at p. 221. 
(5) 9 Ch. D., 652. 
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H. C. OF A. denying the rights of citizens on account of race, colour &C., hud 
1908' actually prescribed for the State its electoral machinery for 

JUMBUNNA voting irrespective of race and colour, and as the parts could QOl 

COAL MINK, i separated in administ rat ion, t he whole provision had to be 
iNo LIABILITY l l 

»• treated as void. The principle does not depend on the form of 
VlCTOrtl \N 

COAL' words used, whether they are found in one section or in several : 
ASSOCIATION, whether in one general phrase or in successive specific expres-

sions. As it has been expressed by Mr. Justice Cooley (Constitu-
Biggins J. 1 • 1 • A 1 

tional Limitations, 7th ed., 250), "a legislative Act may lie 
entirely valid as to some classes of cases and entirely void as to 
others. A general law for the punishment of offences, which 

should endeavour to reach by its retroactive operation acts before 

committed, as well a.s to prescribe a rule of conduct for tin-

citizen in future, would be void so far as it was retrospective; 

but such invalidity would not affect the operation of the law in 

regard to the cases which were within the legislative control." 

This passage was read with approval, and adopted by the 

Supreme Court in Jaeh.ne v. New York (I). In the Massachusetts 

case of Cum nan) wealth v. Hitch.ings (2), the Court said as fol­

lows.—" The constitutional and the unconstitutional provisions 

may even be contained in the same section, and yet be perfectly 

distinct and separable, so that the first may stand, though lie-

last fall. The point is not whether they are contained in the 

same section, for the distribution into sections is purely artificial ; 

but whether they are essentially and inseparably connected in 

substance." Again in Warren v. Charlestown (3), the same 

Court said : —" if they (the parts) are so mutually connected with, 

dependent on each other, as conditions, considerations, or emu 

pensations for each other, as to warrant a belief that the legis­

lature intended them as a whole, and that, if all could not be 

carried into effect tbe legislature would not pass the residue 

independently, and some parts are unconstitutional, all the pro­

visions which are thus dependent, conditional or connected, must 

fall with them." 

To prevent an unconstitutional law from operating as far as it 

can, it must be " evident" (again to quote Cooley, p. 250) " from 

(1) 12S U.S., 189, at p. 191. (3) 2 Gray (Mass.), 84, at p. 99. 
(2) 5 Gray (Mass.), 482, at p. 486. 
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a contemplation of the Statute and of the purpose to be accom- H- c- 0F A-
1908 

plished by it, that it would not have been passed at all except as •__!< 
an entirety, and that the general purpose of the legislature will JUMBUNNA 
be defeated if it shall be held valid as to some cases and void as N o LIABILITY 

to others." See also Tiernan v. Rinker (1); Penniman's Case v-
v ' ' \ ICTOEIAN 

(2); Field v. Clark (3); People v. Rochester (4); Re Middletown COAL _ 
(5); R. v. Limdrie (6); Presser v. Illinois (7); Commonwealth ASSOCIATION. 

v. Clapp (8) ; American and English Encyd., vol 18, p. 225. ~~ 

Then it is contended that because sec. 4 of the Act, under the 

definition of " industrial disputes," purports to include disputes in 

relation to employment upon State railways, and the Full Court 

has declared that the Act is ultra vires and void in so far as it 

attempts to include such disputes, sec. 55 must be void also. It 

is true that sec. 55 does not refer to the State railway servants, 

or even to industrial disputes. But it is urged that sec. 55 allows 

any industrial association of 100 members to register; that the 

legislature must bave meant to allow a railways servants' associa­

tion to register; and tbat therefore the wbole provision for registra­

tion—even in the case of wharf labourers or of shearers—is wdiolly 

void. I presume that even if a separate Act was passed, pur­

porting to include disputes relating to employment upon State 

railways under the term " industrial disputes," the same argument 

would be applied—that this whole Principal Act and all its pro­

visions for registration, for conciliation, for arbitration, are ultra 

vires, inasmuch as the two Acts must be read together as one 

scheme, and all is void if part is void. At all events, if I am 

right in thinking that sec. 55 is not void as to all associations if 

it be void as to some associations, it is plain, a fortiori, that it is 

not void because see. 4 covers forbidden ground. I a m unable 

to think that the provisions of sec. 4 as to " industrial disputes " 

and the provisions of sec. 55 as to registration, are " so connected 

together in subject-matter, meaning, or purpose, that it cannot be 

presumed the legislature would have passed one without the 

other ": Re Middletown (9). 

(1) 102 U.S., 123. (6) L.J., May 1907, p. 157. 
(2) 103 U.S., 714. (7) 116 U.S., 252. 
(3) 143 U.S., 649. (8) 5 Gray (Mass.), 97, at p. 100. 
(4) 50 N.Y., 525. (9) 82 N.Y., 196, at p. 202. 
(5) 82N.Y., 196. 
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H. C OF A. Now I come to the assumption that the federal Parliament 
1908' has no power to permit an association to be registered, even On 

JUMBUNNA its own application, if the association cannot, in the opinion of 

COAL MINI:, y^ Court, be concerned in a two-State industrial dispute. I 
No LIABILITY 

v. must say that, to m y mind, this assumption is by no means 
COAL obviously right. N o doubt the Federal Parliament musl noi 

ASSOCIATION, trench on State functions. But if, with a view to dealing 

effectively with all disputes of a two-State character, il permit 

any association of a certain number of members, and ha\ in-

certain industrial objects, to register, and thereby secure particu­

lars with regard to such associations, to be used if and so Ear as 

required, if and when a two-State dispute occurs, I am not pre­

pared to say that the direction would be invalid. The Federal 

Parliament has to deal with defence. If, with a view to organ­

izing a citizen army, it allowed any adult male to register his 

name, would not that law be good, even though it allowed the 

maimed and blind to register ' The powers of the federal 

Parliament, even as the powers of trustees and other donees of 

powers, must be exercised bond fide to the ends and within the 

limits prescribed ; but the means, the machinery, the method of 

carrying out the powers, are all in the discretion of the Parlia­

ment. Even if tin- words of sub-sec. xxxv. of sec. 51 of the 

Constitution are not sufficient of themselves to enable Parliament 

to permit (we are not now talking of compelling) an industrial 

association of 100 members to register itself with a view to 

possibilities, yet sub-sec. xxxix. enables the Parliament to make 

laws as to "matters incidental to the execution of any power 

vested by this Constitution in the Parliament." This power is 

certainly at least as comprehensive as that in the Constitution ui 

the United States—" to make all laws which shall be necessary 

and proper for carrying into execution the foregoing powers." 

Yet, in the United States, the Courts never set aside any legisla­

tion of Congress as unconstitutional unless it is clearly apparent 

that it can by no means be needful or appropriate to the execu­

tion of the specified powers. This principle was carried to an 

extreme length by Marshall CJ. in the great case of M'Culloch 

v. Maryland (1), for there it was held that Congress could incor-

(1) 4 Wheat., 316, atp. 421. 
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porate a bank, as incidental to its powers of levying and collect- H- u- 0F A-

ing taxes, borrowing money, conducting war, &c. It was held 

that Congress could adopt any means " which are appropriate, JUMBUNNA 

which are plainly adapted to that end." Our Constitution, like ^LLUJILITY 

the United States Constitution, is "meant to endure for ages, »• 
VICTORIAN 

and therefore to be adapted to the various crises of human COAL 

affairs "; and no one can foretell tbe future developments in ASSOCIATION. 
industrial combinations. In the present case the registration of 

. Higgins J. 

any industrial association of 100 members that desires to register 
(under sec. 55), or is proclaimed an organization against its will 
(under sec. 62) may well be helpful to the President when he 

proceeds to prevent a two-State dispute before it occur, or to 

settle it after it has occurred. It seems to be often overlooked 

that the Constitution allows provision for conciliation as well as 

for arbitration, and for prevention as w7ell as for settlement. 

" Prevention " involves interference before the evil—the evil of a 

two-State dispute—has occurred ; while tbe dispute is perhaps 

only threatened, or is confined as yet to only one State. As 

disease may be dealt wdth by way of prevention as well as by 

way of cure, so a dispute may be dealt with by the way of pre­

vention as w7ell as by tbe way of settlement. I assume that the 

evil to be cured—or prevented—is a dispute which extends in 

fact into more than one State. But just as disease may be stamped 

out, or a bush fire extinguished, before it pass a State boundary, 

so may a two-State dispute be " prevented " from existing as a 

two-State dispute. Under sec. 16 of the Act, therefore, the Presi­

dent is required to endeavour to reconcile and prevent two-State 

disputes; and registration is an obviously convenient method of 

finding out to w h o m he should address himself (sec. 16), w h o m he 

should summon, who should be heard as applicants or as parties 

interested or possibly interested, and on w h o m awards and orders 

should be made binding. N o doubt, if Parliament or the Presi­

dent, under colour of dealing with disputes of the two-State 

character, attempted to take out of the control of the State 

authorities a dispute wbicb could not extend beyond the State, 

the Courts would declare the steps taken by Parliament or by 

the President to be void. It may be difficult in some cases to 

draw the line between cases in which federal power may, and 
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H. C. OF A. eases in which it may not interfere. Put that is a difficulty 
1 inherent in the subject matter dealt with in sub-sec. XXXV. of the 

JUMBUNNA Constitution. As was well said in Gibbons v. Ogden (1):— 

COAL .MINI-., « Wherever the powers of the respective Governments are frankly 
No LIABILITY L r 

''• exercised, with a distinct view to the ends of such powers, they 
VICTORIAN 

COAL niay act upon the same object, or use the same means, and yel 
ASSOCIATION, the powers be kept perfectly distinct." " The sovereignty el' 

Congress, though limited to specified objects, is plenary as to 
llis-gins ,1. 

those objects" (2). The Constitution allows of "all appropriate 
means which are conducive or adapted to the end to be accom­
plished, and which, in the judgment of Congress will DQ 
advantageously effect it": Legal Tender Cases; (Juillard \. 
Greenman) (',>). "It would be incorrect," said Marshall C.J., 

"and would produce endless difficulties, if the opinion should be 

maintained that no law was authorized which was not indis­

pensably necessary to give effect to a specified power": United 

States v. Fisher (4). For the purpose of gaining information 

with a view to tbe exercise of its admitted powers, the UniteiI 

States Congress enforces a census periodically, and obtains 

thereby information as to sex, age, production, Szc, throughout 

both States and territories, yet the Constitution provides only 

for an enumeration of the people of the States. For the present 

purpose, all I need say is that, in m y opinion, a provision is not 

unconstitutional which enables any industrial association of 100 

members to write its name as it were in the books of the Court, 

so that the Court may find it and deal with it if there should be 

occasion. I bave not now to consider the consequences of regis­

tration. It may possibly be that some of the sections of tie- An 

prescribing consequences (secs. 57, 58, 67, 68, 69, &c ) may not be 

upheld, but the registration itself would not thereby be invalid­

ated. 

The position is, of course, quite different when an association 

of State railway servants, or of other State employes, cones to 

register. If the doctrine of the Railway Traffic Employes Case (5) 

be accepted, the Constitution, by implication, prohibits the fedi 

(1) 9 Wheat., 1, at p. 239. (4) 2 Cranch., 358, at p. 396. 
(2) 9 Wheat., 1, at p. 197. (5) 4 C.L.R , 488. 
(3) 110 U.S., 421, at p. 440. 
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power from touching the State servants, as such, in any way— "• G- 0F A-
190S 

even for the promotion of peace, order, and good government, i _ ' 
and even by entering a railway servants' association on the JUMBUNNA 
register kept under this Act. The State Government service is, jjo IJABIUTY 

in short, taboo to the federal power. There is no such taboo or v-
1 VICTORIAN 

prohibition as to any other industrial employes. COAL 
AT INFR.S 

For the reasons which I have given, I must dismiss the appeal ASSOCIATION. 
—refuse the application of the companies. As a result, the 

1 r r Higgins J. 

Registrar will not, when an association applies for registration, 
have to make up his mind whether the association can or cannot 
be interested in a two-State dispute. He will not, so far as I am 
concerned, be under the burden of deciding, on the balance of 
probabilities, as if by prophetic vision of future industrial 

developments, whether the association can ever, in future years 

or ages, be concerned in such a dispute. 

From this decision the two companies now appealed to the June 12,15-19. 

High Court. 

Mitchell K.C, and Glynn, for the appellants. 

Daffy K.C. and Macfarlan, for the Industrial Registrar. There 

is a preliminary objection. No appeal will lie. The Common­

wealth Court of Conciliation and Arbitration is not a Federal 

Court within the meaning of sec. 73 of the Constitution, nor is tbe 

President of that Court on the hearing of an appeal such as that 

in the present case. Neither that Court nor its President exer­

cises any functions inter partes. In sec. 55 of the Common­

ivealth Conciliation and Arbitration Act 1904 there is no 

provision for any person objecting. The only means of getting 

rid of the decision now under appeal is under sec. 60 of the 

Commonwealth Conciliation and Arbitration Act 1904. The 

Arbitration Court exercises no judicial power. The determina­

tion of the President is not a judgment, decree, order, or sentence 

within the meaning of sec. 73 of the Constitution. The present 

appellants are not competent appellants. They bad no locus 

standi in the matter. The provisions of sec. 31 of the Common­

wealth Conciliation and Arbitration Act 1904 form an exception 
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H.C. erA. wjthin the meaning of sec. 73 of the Constitution, and show thai 
1908* it was intended there should be no appeal. 

JUMIUSNA 

COAL MINI:, GRIFFITH C.J. W e all think there is nothing in the objection. 
"No LIABILITY 

''• Sec. 73 of the Constitution gives an appeal to this Court from 
COAL* orders of any other federal Court, and the Court appealed from 

Aŝ !e.ATieN-. ia such a Court. Sec. 31 of the Ael has no application to the 

order now in question. 

ISAACS J. I should like to say for myself that 1 start with 

the decision of this Court as to the position of the Presidenl in 

Federated Amalgamated Government Railway and Tramway 

Service Association v. New South Wales Railway Tn-

Employes Association (1). I do not consider it for myself, as I 

do not think it is res Integra. 

Mitchell K.C. and Glynn. Upon the proper construction of 

sec. 51 sub-sec. xxxv. of the Constitution this association is 

incapable of being engaged in an industrial dispute extending 

beyond the limits of one State, and therefore cannot be regis­

tered under the Commonwealth Conciliation and Arbitration 

Act 1904. Assuming that this association is within see. 55 of 

that Act, then that section and the other relevant seel ions of tin-

Act as to registration are ultra vires. That section was intended 

to include associations which were incapable of being engaged in 

a dispute extending beyond tbe limits of one State, and therefore 

the doctrine of l/Emden v. Pedder (2) cannot be applied so as 

to cut down its meaning. A section in general terms is either 

wholly good or wholly bad. The registration provided for by 

sec. 55 is, not for the purpose of finding the association when it 

is wanted, but its results are to alter tbe status of the association 

and to invest it with a number of powers and privileges which it 

would not otherwise have. See secs. 49, 58, 68, Schedule B.; In 

re Amos; Carrier v. Price (3); Rigby v. Cannol (4); Dale, v. 

Littleboy (5); Mogul Steamship Co. v. McGregor, Gow & Co. (6). 

(1) 4C.L.R.,48S. (1) 14 Ch. I)., 482, atp. 189. 
(2) 1 CI. K. , 91. atp. 119. Ill LJ. Ch., 802, at p. 80*. 
(3) (1891) 3 Ch., 169. (6) (1892) A.C, 25, al p 39. 
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[ISAACS J. referred to Steele v. South Wcdes Miners' Federation H- c- OF A-

The determining words of sec. 51, sub-sec. xxxv. of the Consti- JUMBUNNA 

tution are " extending beyond the limits of any one State." The N0°LI\BIMTY 

reason for that clause is to enable the Commonwealth Parliament TT
 v-

VICTORIAN 

to deal effectively with certain disputes wdth which the State COAL 
MIXERS' 

Parliaments could not so effectually deal, viz., disputes where the ̂ s 

employment of individuals extends beyond one State, for example, 
in the case of seamen, land carriers and shearers. The other 
alternative is that the power extends to all industrial disputes. 

The word " prevent" shows that the disputes must be such 
that, if they arise, they will extend beyond the limits of one 
State. If that is not the only class of disputes to which the 
clause applies, at any rate it does not extend beyond disputes 
between a body of employers or employes in the same industry 
acting in common, the body being in fact composed of individuals 

in more than one State, and a similar association of employes or 
employers respectively. The clause wrould not cover the case of 
a body composed of employes in more than one State, disputino-

with a body composed of employers in one State. Even if 
registration were for the purpose of recording the names and 

addresses of organizations, and if it applied to organizations 

which were incapable of being engaged in disputes extending 

beyond the limits of one State, the legislation would be invalid, 

for it would not be ancillary to any power of the Commonwealth 

Parliament. If a Victorian association combined with a N e w 

South Wales association, and formed one body, which wras a 

party to a dispute extending beyond the limits of one State, the 

former association could not, as such, be a party to that dispute, 

and therefore could not be registered. To constitute an indus­

trial dispute within sec. 51, sub-sec. xxxv. of the Constitution 

there must be a combination of demand, the organizations wdiich 

are parties to that dispute must extend beyond one State, and 

the only organizations which can be registered are those which 

can be engaged in a dispute extending beyond the limits of one 

State. See Federated Amalgamated Government Railway and 

VOL. VI. 
(1) (1907) 1 K.B., 361. 

23 
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H. C OF A. Tramway Service Association v. New South Wales Railway 

1908. Traffic Employes Association (1). 

ji-.Miu-sNA [ G R I F F I T H C J . — W h a t power has tbe Commonwealth Parlia-

N°L L M U T T m e n * to create these organizations corporations, as it has done 

in sec. 58 • 

O ' C O N N O R J.—It can only be for tbe purpose of earn ing OUl 
VICTORIAN 

COAL 

ASSOCIATION, the power of conciliation and arbitration. 

G R I F F I T H CJ.—Is it reasonably incidental to carrying out thai 

power ? 

I S A A C S J.—The creation of a Court is a much stronger step 

than creating a corporation. In M'Culloch v. Maryland (2) it 

was held that Congress might create corporations.] 

Even if there is power, for the purpose of enforcing awards of 

the Court, to create corporations, that power must be strictly 

confined to that object. Parliament cannot confer rights upon 

hodies of employers or employes because some day they may be 

engaged in disputes extending beyond tbe limits of one State. 11' 

a body like that in this case can be registered, there is no limit to 

the power of the Parliament to interfere with the domestic com 

nierce of the States. The power as to conciliation and arbitra­

tion must be exercised so as to directly affect that subject matter: 

Tucker's Constitution of the United States, p. 368; Federated 

Amalgamated Government Railway and Tramway Service 

Association v. New South Wales Railway Traffic Emplo 

Association (3). The question of separability never arises in tie-

case of a section in general terms, nor can the principle of limit­

ation laid down in D'Emden v. Pedder (4) be applied to it: 

United States v. Reese (5); Trade Mark Cases (6); United States 

v. Harris (7); Poindexter v. Greenhow (8); Baldwin v. Franks 

(9); United States v. Ju Toy (10). 

[ISAACS J. referred to Illinois Central Railroad Co. v. McKen-

dree (11).] 

The definition of "industry" in sec. 4 of the Commonwealth 

Conciliation and Arbitration Act 1904 is such as to show that 

(1) 4 C.L.R., 488, atp. 544. 
(2) 4 Wheat., 316. 
(3) 4 C.L.R, 488, atp. 545. 
(4) 1 C.L.R., 91. 
(5) 92 U.S., 214, at p. 221. 
(6) 100 U.S., 82, atp. 98. 

(7) 106 U.S., 629, atp. 641. 
(8) 114 U.S., 270, atp. 805. 
(9) 120 U.S., 678, at pp. 685, 868 
(10) 198 U.S., 253, at p. 201. 
(11) 203 U.S., 514. 
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the Parliament intended to extend the meaning of " industrial H- c- 0F A-
1908. 

disputes " in sec. 51, sub-sec. xxxv. of the Constitution. " Indus- v _ ^ 
try," as ordinarily used, does not include every " calling, service, or JUMBUNNA 

employment, on land or water, in which persons are employed for N o LIABIXIT'Y 

pay, hire, advantage, or reward," and the exception—" excepting v-
i J > & > r i o VICTOBIAN 

only persons engaged in domestic service "—shows how wide the COAL 
meaning is intended to be. As a result of that definition sec. 55 ASSOCIATION. 
includes associations which could not possibly be engaged in an 

industrial dispute extending beyond the limits of one State. 

[ISAACS J.—The word "industry" is used with a very wide 

meaning in the South Australian Conciliation Act 1894, sec. 3. 

See also Master and Servant Act 1867 (30 & 31 Vict. c. 141); 

Master and Servant Act 1872 (35 & 36 Vict. c. 46.) The meaning 

of the word " industry " is limited to trade and commerce and 

transport. See Industrial Commissioners Report 1891; Douglas 

Knoop on Industrial Conciliation and Arbitration, p. 99 ; 

Royal Commission on Labour, 5th Report 1894, pp. 3, 49, 171.] 

If the reason for registration is that organizations may appear 

before the Court, then it should be of bodies wdiich can come 

before the Court in connection with, and as parties to, an indus­

trial dispute extending beyond the limits of one State. The 

power to deal with registration is at most only ancillary to the 

power given by sec. 51, sub-sec. xxxv. of the Constitution, and, if 

the mere possibility of an association becoming involved in a 

dispute extending beyond the limits of one State w7ere to give the 

right to be registered, the ancillary power would exceed the 

principal powrer. The power given by sec. 51, sub-sec. xxxv. of 

the Constitution is a new power which did not exist in the States 

before federation, and it is given in a very limited way so as not 

to interfere with the reserved power of the States to deal with 

such matters as those with which they could deal at the estab­

lishment of the Commonwealth. Any doubt as to the scope of 

the power should be resolved in such a way as not to hamper the 

powers of the States. It is for this Court to say whether a 

particular power is incidental to a pow7er granted to the Common­

wealth Parliament within the meaning of sec. 51, sub-sec. xxxix. 

of the Constitution. The incidental power must be necessary for 

carrying out the principal power, or must be plainly adapted to 
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H. c. OF A. f])aj- e n d ; Quick it Garrau's Constitution ofthe Commonwealth, 
190^, p. 652 ; Tucker's Constitution of the United Stat* 8, pp. 368, 373 ; 

JUMBUNNA Hepburn v. Griswold (\)\ M'Culloch v. Maryland (2) J Coal t if s 

^'u^^tPrinciples of Constitutional Law, pp. 106, 111; />''//"/ VV,/,/,,-

C(/«(?(3); Drat Scott v. Sandford (4); Story's Constitution of 

the United States, p. 57; Z c ^ Ttudtr Casrs (.**>); BcwtfOTi \. 

p. 
VICTORIAN 

COAL 

ASSOCTA^OK. Taylor ((i); Wandsworth Board of Works v. f/wted TeUphm* 

" ' Co. (7). 

[ B A R T O N J. referred to London and North Western RaUway 

Co. v. Evans (8).] 

Duffy K.C. and Macfarlan. The power given to the Common­

wealth Parliament by sec. 51, sub-sec. xxxv. of the Constitution 

was to enable it to do more efficiently wdiat might have been 

done by the combined action of the State Parliaments in a 

less efficient manner. The words "industrial disputes" have 

one of two meanings, the wider being disputes in any employ­

ment or occupation in which a number of persons are engaged, 

and where there is the relation of master and servant, and 

the narrower being disputes in any employment or occupation 

connected with production or distribution. Tlie nature of the 

particular work done by an individual in the employment does 

not matter. The words " extending beyond the limits of any one 

State " are satisfied if any of the essentials of the dispute exist in 

different States. Thus, as examples, one party to the dispute 

may be in one State and one in another, or the parties to the 

dispute may be in one State and tbe subject matter of the dispute 

in another. There must be, however, a community of action on 

one side of the dispute. The Commonwealth Parliament has 

taken certain classes of disputes and enacted their desire that 

they are to be dealt with in three w7ays; first, the President is lo 

conciliate between the parties before or at the time when I 

dispute arises, in which case the result of the conciliation may be 

embodied in an award ; secondly, if the President cannot concili­

ate between the parties, he is to determine between them; and, 

(1)8 Wall., 603. 
(2) 4 Wheat., 316, atp. 421. 
(3) 110 U.S., 421. 
(4) 19 How., 393. 

(5) 12 Wall., 457, at pp. 570, 573. 
(6) 11 App. Cas., 197, at p. 203. 
(7) 13 Q.B.D., 904, at p. 919. 
(8) (1893) 1 Ch., 16, at p. 28. 
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thirdly, parties are encouraged to agree amongst themselves H- c- 0F A-

without the intervention of the President. Assuming that sec. 

55 of the Conmonwealtli Conciliation and Arbitration Act 1904 JUMBUNNA 

only enables associations which can be engaged in disputes ^LIAB'LITY 
extending beyond the limits of one State to be registered, it is Tr

 v-
" J ° VICTORIAN 

valid as being incidental to the power given by sec. 51, sub-sec. COAL 

xxxv. of the Constitution within the meaning of sec. 51, sub-sec. ASSOCIATION. 
xxxix. It merely gives power to establish representative bodies 
which may come into contact with the President, although they 
may not bring disputes before him unless they are parties to such 
a dispute. The section should be read as only applying to such 

bodies as can be engaged in industrial disputes extending beyond 

the limits of one State : Irving v. Nishimura (1); Macleod v. 

Attorney-General for New South Wales (2). The doctrine of 

separability may be applied to the definition of " industry " in 

sec. 4. If any individual case there included ought not to be 

included, it may be struck out. If that is done, that definition 

can have no effect in the way of invalidating sec. 55. Further, 

even if the words " industrial disputes " have the narrower mean­

ing above stated, then the definition of " industry" in sec. 4 

restricts and does not enlarge the meaning, but only shows the 
mode in which the industry may be carried on. As to the 

meaning of " industry " see Mill's Political Economy, vol. I., p. 

53 ; Marshall's Economics of Industry, p. 52 ; Marshall's Prin­

ciples of Economics, pp. 117, 299, 316. It is not to be assumed 

that the Commonwealth Parliament would not have provided for 

registration without giving to the organizations the protection 

afforded by sec. 9, and the benefit of being corporations (sec. 58). 

Those advantages may go without destroying the registration of 
the associations. See Story's Constitution of the United States, 

par. 1263; Tucker's Constitution of the United Stcdes, 3rd ed., 

vol. I., p. 371; Bluck's Constitutional Law, 2nd ed., p. 238. 

[ISAACS J.—The power of Congress to create corporations is 

incidental to its other powers. See Slaughter House Cases (3); 

Luxton v. North River Bridge Co. (4).] 

The word " incidental " in sec. 51, sub-sec. xxxix. of the 

(1) 5 CL.R., 233, at p. 236. (3) 16 Wall., 36, at p. 64. 
(2) (1891) A.C, 455. (4) 153 U.S., 525, at p. 529. 
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H. C OF A. Constitution is equivalent to the words " necessary and proper" 
190S' in the section of the United States Constitution dealing with the 

JUMBUNNA powers of Congress. The mere fact that the means attempted to 
COAL M I N ^ ,)e u g e d £or c,u.1.yni^ out a Commonwealth power may be the 

*'• exercise of a pow7er which the States also have does not in-
VICTORIAN , , _, ... 

COAL validate the use of those means by the Commonwealth. 
AS'SOCIATWN. [GRIFFITH C.J.—Express powers appear to be given in sec, 51 

sub-sees. xiii. and xx. of the Constitution in reference to corpora 

tions. Does that raise the implication of a prohibition against 

creating corporations in other cases ?] 

No. If the creation of corporations is really incidental to the 

power as to conciliation and arbitration, the Commonwealth Par­

liament may create them. "Incidental" means "used for the 

purpose of," or "conducive to" the carrying out of a power: 

Tucker's Constitution of the United States, 3rd ed., vol. I., p. 367. 

The power to create corporations is obviously as conducive to the 

power as conciliation and arbitration: Legal Tender Case (1). 

Part VI. of the Commonwealth Conciliation and Arbitration 

Act 1904 is separable from the rest of the Act. Though a general 

power is given in such terms that it may be inferred to be 

limited, yet that power maj7 be used in its unlimited form as an 

incidental power: Quick and Garran8 Constitution ofthe Aus­

tralian Commonwealth, p. 652, citing Bryce, Amer. Comm. 1, 

pp. 370-1. There is in the creation of a corporation no clashing 

of the powers of the Commonwealth and the Stales. It is a use 

of a power of tbe Commonwealtb over a matter as to which the 

States also have power: Gibbous v. Ogden (2); Peterswald. v. 

Bartley (3). 

Mitchell K.C. in reply. An association limited to one State 

which may become a unit of a larger association, which larger 

association may hereafter be engaged in a dispute extending 

beyond tbe limits of one State, cannot itself be said to be an 

association which may be engaged in a dispute extending beyond 

the limits of one State. 

A dispute extending beyond the limits of one State musl be 

one of a class of disputes which from their nature mn 

(1) 110 U.S., 421. (2) 9 Wheat., 1. (3) 1 C.L.R., 497, at p. 510. 
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extend, the parties disputing must each embrace units in more H- c- 0F A-

than one State, and the dispute must be such that it cannot be ^ ^ 

settled in one State without the consent of one of such parties. JUMBUNNA 

Unless both parties were required to extend beyond the limits of NO°LI'AMUTY 

one State, one party to a dispute in a State mio-ht, bv combining <*• 
. . . o > J & VICTORIAN 

with an association in another State, create a dispute extending COAL 
beyond the limits of one State. A corporation, once having ASSOCIATION. 
been created, is a corporation for all purposes. The rights of a 

corporation are too remote and uncertain with reference to con­

ciliation and arbitration to bring the creation of a corporation 

in this case within the incidental power. The definition of 

" industry" in sec. 4 of the Commonwealth Conciliation and 

Arbitration Act 1904 is not a limitation of the meaning of a 

word whose meaning is perfectly well-known. If the language 

of that definition is taken in its plain natural meaning, the 

intention is clearly to use wrords which will cover every kind of 

employment with the specific exceptions. The word " include " 

is used to enlarge the meaning of the word defined: Dilworth 

v. Commissioners of Stamps (1). 

[Counsel also referred to Pollock v. Farmers' Loan and Trust 

Co. (2); United Stcdes v. Dewitt (3); Cooley's General Principles 

of Constitutional Law, p. 202; Legal Tender Case (4); James 

v. Bowman (5). 

Cur. adv. vult. 

The following judgments were read :— 

G R I F F I T H C.J. The main question for determination in this oetob&r 6. 

case is whether, as incidental to the power to make laws with 

respect to " conciliation and arbitration for the prevention and 

settlement of industrial disputes extending beyond the limits of 

any one State," the Commonw7ealth Parliament can constitute 

new corporate bodies within the States, and confer on them such 

powers as Part V. of the Commonwealth Conciliation and 

Arbitration Act 1904 purports to confer. The answer to the 

question requires a careful consideration of the language of the 

Constitution and of the Act itself. 

(1) (1899) A.C, 99, at p. 105. (4) 110 U.S., 421, at p. 450. 
(2) 15S U.S., 601, at p. 635. (5) 190 U.S., 127. 
(3) 9 Wall., 41, at p. 44. 
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Griffith C J . 

H. C. OF A The grant of tlie power in question is strictly limited by its 

express terms. The dispute must be one " extending beyond the 

JUMBUNNA hunts of any one State." It does not, therefore, extend to purely 

COAL MINE, ,j o m e 8y c o r municipal disputes. 
JNo LIABILITY r r 

v- Again, the pow7er, so far as regards the prevention of disputes 
VICTORIAN ... . T. 1 ,, e 

COAL is limited to conciliation for that purpose. It does not, therefore, 
ASSOCIATION, extend to making laws for what is called "collective bargaining," 

except so far as collective bargaining may be incidental to such 
conciliation or to arbitration for the settlement of existing 
disputes. 

A n industrial dispute exists where a considerable number of 

employes engaged in some branch of industry make common 

cause in demanding from or refusing to their employers (whether 

one or more) some change in the conditions of employment which 

is denied to them or asked of them. The form of combination is 

immaterial, though it most commonly arises where there are 

organized associations of employes or employers. The degree 

of permanency of the combination is also immaterial, but there 

must be some continuity of action. 

It is contended for the appellants that the term " industrial 

disputes extending beyond the limits of any one State " imports, 

of itself, that there must be on both sides of the dispute parte 

whose operations are carried on in more than one State. This, 

of course, includes the case of a single employer having employes 

in more than one State who combine together in a dispute 

with him. 

It is conceded for the Registrar tbat this condition must exist 

on one side of the dispute, but be contends that it need not exist 

on both sides, and that if a combination of workmen or of 

employers operating in more than one State makes a common 

demand against separate employers or bodies of workmen in 

different States, those in one State being willing to accede to the 

demands and those in the other unwilling, there is nevertheless a 

dispute extending beyond the limits of one State. This is a 

difficult question which m a y some day arise for decision, but it is 

not necessary to decide it in this case. 

A question which arises at the outset is, what is an " industrial 

dispute" within the meaning of the Constitution ? It must, 
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of course, be a dispute relating to an "industry," and, in my H- ^°* 

judgment, the term " industry " should be construed as including _^_, 

all forms of employment in which large numbers of persons are JUMBUNNA 
1 •* . . T• - n COAL MINE, 

employed the sudden cessation of whose work might prejudicially N o Li A B I L I T y 

affect the orderly conduct of the ordinary operations of civil life. VlCT^0RIAN 
The term " extending beyond the limits of any one State " must ^ C O A ^ 

connote the same idea in connection with both prevention and ASSOCIATION. 

settlement. In the case of settlement of a dispute the dispute Qi^~CJ 

must be one extending already beyond the limits. In the case 

of prevention there can only be danger of such an extension. It 

follows that the dispute must be in its nature such that it is 

likely to extend, or at least capable of extending. This, how­

ever, does not throw much light on tbe question, since a dispute 

might arise in any industry whatever which in fact was carried 

on upon the border between two States, and would for that very 

reason be likely to extend from one to the other. 

The word " settlement" connotes that the dispute to be settled 

is already existing. The power to legislate with respect to 

arbitration for the settlement of a dispute necessarily involves, in 

m y opinion, power to make provisions for constituting an arbitral 

tribunal, for bringing before it the parties to the dispute, and for 

enforcing the award of the tribunal. In the exercise of this 

power, and to attain these ends, the Parliament is unfettered in 

its choice of means, provided that they are really incidental to 

the attainment of these ends, and not manifestly unconnected 

with them. There must be some nexus between the means and 

the end. I will return to the question of what might primd 

facie be such means, but will first say a few words on the power 

to legislate with respect to conciliation for the prevention and 

settlement of disputes. In this case, ex vi termini, any notion of 

compulsion is excluded, so that it cannot be incidental to concilia­

tion to make any change in the existing rights or capacities of any 

person or bodies of persons, except by creating agencies through 

which the function of conciliation m ay be the better exercised. 

These considerations apply whether the conciliation is for pre­

venting a dispute from coming into existence or for bringing it 

to an end. Arbitration, on the other hand, can only relate to an 

existing dispute. It was suggested, but not pressed, that the 
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H. C OF A. settlement by arbitration of an intra-state dispute might be I 
190S* means of preventing the extension of the dispute beyond the 

JUMBUNNA limits of the State. This contention would involve the conse-

COAL MINK, u e n c e t p a t a n y domestic industrial dispute whatever would I'all 
No LIABILITY I J . 

v. within the power, since it might possibly under some circum-
I(L°ARr!AN stances extend beyond the State—a consequence inconsistent with 

ASSOCIATION, the retention by the States of the exclusive power to deal with 

the regulation of their own internal trade, and which would give 
Griffith CJ. ° , ,• I . . , ,. 

no effectual meaning to the words " extending beyond the limits 
of anj7 one State." 

What means, then, may be regarded as incidental to bringing 

together for the purpose of conciliation parties between whom an 

industrial dispute is likely to arise or has already arisen, or inci­

dental to bringing parties before tbe tribunal of arbitration fer­

tile purpose of settlement of an existing dispute and enforcement 

of the decision of the tribunal ? 

It is plain that communication with all the individual dis­

putants or probable disputants would be impracticable for either 

purpose. It would, therefore, be expedient, and indeed necessary, 

to make provision for representation. And I can see no reason 

w h y the Parliament should not provide that existing State 

organizations, representative of bodies of employers or employes, 

should be recognized as representative for the purpose of the law 

which the}7 pass to deal with the matter. Nor can I see any 

reason wh}' they should not authorize the constitution of new 

organizations for the specific purposes of the Act. And they 

might confer upon such organizations of either kind such powers 

as are incidental to the discharge of these functions. They 

might, if they thought fit, prescribe tbat any such organization 

should be disentitled to act as a representative body unless it 

gave security in money or in the form of property for obeying 

the decisions of the tribunal. But beyond such limits it seems to 

m e that they could not go in this respect. The Parliament has 

no independent pow7er to create corporations, except in the c 

specified in sec. 51 pi. xiii. (banks) and, possibly, in sec. 51 pi. xx. 

And, since the powers and functions of every corporation are 

limited by its constitution, it follows that the Parliament cannot 

confer upon a corporation created by it powers or functions for 



6 CL.R.] OF AUSTRALIA. 335 

the exercise of which alone it could not create a corporation. It H- c- 0F • 
l n i T , • -, • 11 1 9 0 8 -

could, however, I think, create a corporation as a means to tlie _̂̂ _, 
execution of an express power, and confer on it such powers and JUMBUNNA 

functions as are incidental to the execution of that pow7er. This N o LIABILITY 
is the accepted doctrine under the Constitution of the United VlcT^RIAN 
States. COAL 

•7 • MINERS 

I pass now7 to the provisions of the Commonwealth Concilia- ASSOCIATION. 
tion and Arbitration Act 1904 on which the appellants' objection Grifflth c j 
is based. That objection takes two forms : (1) That the Act 
authorizes the creation of corporations which cannot from the 
nature of their powers and functions be parties, or representatives 

of parties, to an industrial dispute within the meaning of the Con­

stitution ; (2) that it purports to confer upon all corporations of 

which it authorizes the creation powers and functions which have 

nothing to do with conciliation or arbitration for the prevention 

and settlement of industrial disputes wdthin that meaning, and 

that these provisions are so inseparably connected with the rest 
that they cannot be severed, with the consequence that the whole 

of the provisions must be held to be ultra vires. Whether this 

objection can be sustained depends in part upon the construction 

of the w7ords of the Act itself, and in part on the question 

whether the powers and functions conferred can be regarded as 

incidental to conciliation or arbitration for the prevention or 

settlement of industrial disputes. 
Part V. of the Act deals with " Organizations." Sec. 55 

provides that any of the following associations may be registered 

as an organization :— 
"(a) Any association of employers in or in connection with any 

industry, who have in the aggregate, throughout the six months 
next preceding the application for registration, employed on an 

average taken per month not less than one hundred employes in 

that industry, and 
" (b) Any association of not less than one hundred employes in 

or in connection with any industry." 
The term " association " is defined by sec. 4 as meaning " any 

trade or other union, or branch of any union, or any association 

or body composed of or representative of employers or employes, 

or for furthering or protecting the interests of employers or 
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B.C. OF A. employes." Sec. 55, therefore, authorizes the recognition, in 

addition to trade unions and other unions, of a new legal entity, 

JIMIH-NNA described as " any association or body composed of or representa-

N°L L\BI I NTY ̂ v e °^ e mpl°y e r s or employes, or for furthering or protecting tin-

interests of employers or employes." Sec. 58 provides t hat " e\ en 
VICTORIAN . -

< (UL organization registered under this Act shall tor the purposes ol 
AS'SO'CI^TION. this Act have perpetual succession and a common seal." This is 

the accepted formula for creating a corporation. A question \v;is 
Griffith C J . „ & , 

raised as to the meaning of the w7ords " for the purposes nf this 
Act." But, remembering that the functions and powers of every 
corporation are limited, I think that these words may be read 

as meaning only that corporations so constituted shall have the 

powers and functions conferred by the Act. The section goes on 

to authorize these new corporations to hold real and personal 

property. 

lb-ad literally, sec. 58 incorporates every trade union upon its 

registration as an organization. The Act also, to some extent, 

regulates the internal management of such corporations, qud 

corporations. Whether a trade union can at one and the same 

time both be a corporation under the Act and also not be a cor­

poration, qua trade union, is an interesting and novel question 

Possibly it is analogous to the case of a corporation sole. 

If the federal law is valid, it must prevail over State law, with 

the result that a body of persons associated under a State law 

and not incorporated under that law, can, on the pretext that it 

may some day become a party to a proceeding under this Act, be 

registered as an association, and so become a corporation which 

the State must recognize as such, with apparently no power to 

dissolve it or regulate it. Whether the corporation would die on 

the dissolution of the State-created body I do not know. 

It was strenuously contended for the appellants that the com­

petence of the Parliament to create representative organizations 

or corporations, as incidental to the execution of the power in 

question, was limited to organizations or corporations representing 

the employers or employes of more than one State, and I was for 

some time disposed to attach weight to this argument. But in 

the case of an industrial dispute in actual existence and extending 

beyond the limits of a State it is not unlikely that the parti' 
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the dispute on one side would be organizations of different States H- c- 0F A-
1908 

in temporary alliance for the common purpose, and in such a case ^_J 
it would be convenient that the Court should be able to call them JUMBUNNA 

before it. The recognition, or even the creation, and the registra- N o LIABTUTV 
tion, of such bodies may, therefore, be fairly considered as VT

 v-
•>' J \ ICTOP.IAN 

incidental to the power to make laws with respect to arbitration. COAL | 
It was contended also that conferring upon such corporations ASSOCIATION. 

the capacity to hold land is not a matter incidental to that power. 
It was answered that it is desirable that such corporations should 
hold property to answer orders and awards made against them. 
I am not at all impressed by this argument, but I think that the 

right to hold property is primd facie incidental to all corpora­

tions lawfully created. I do not think, however, that a corpora­

tion created by the Parliament can hold land or any other 

property except for the limited purposes for wddch it is incorpor­

ated. If sec. 58 purports to confer a general authority to hold 

property to any extent for any purpose, I think that it is pro 

tanto ineffectual. But I think that this excess is severable, and 

does not vitiate the main provisions to which it is incident. 

I pass to the other objection, which is, to m y mind, much more 

serious. 
Sec. 55 (2) enacts that the conditions to be complied with by 

associations applying to be registered as organizations shall be 

those set forth in Schedule B, which provides that the affairs of 

the association must be regulated by rules providing for a 

variety of matters, some of which are foreign to the primary 

objects of trade unions, one being the manner in which industrial 

agreements may be made by or on behalf of the association. 

Part VI. of the Act relates to such industrial agreements. 

This part of the Act is—I think unfortunately—based on the 

model of Statutes which were in force in some of the States and 

in N e w Zealand, and which w7ere passed by legislatures of 

plenary authority, free to deal with other matters than those to 

which the competency of the Commonwealth Parliament is limited. 

Sec. 73 provides that " any organization m a y make an indus­

trial agreement with any other organization . . . for the 

prevention and settlement of industrial disputes by conciliation 

and arbitration." 
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H. C. OF A. -phe following sections, 74 to 81, contain detailed provisions as 

to such agreements and their effect. I have already expressed 

JUMBUNNA m y view of the meaning to be attached to the word " industry. 

NOLUMUTY
 Tlie terms "industrial agreements" and "industrial disputes" 

**• must have a corresponding meaning. 
I ICTOEIAN * . . . . . . „ 

COAL The Act, however, defines the term "industrial dispute as 
ASSOCIATION, meaning "a dispute in relation to industrial matters . . . . 

extending beyond the limits of any one State, including disputes 
Griffith CJ. ° J ^ J ° * 

in relation to employment upon State railways, or to employmenl 
in industries carried on by or under the control of the Common 
wealth or a State or any public authority constituted under tin 
Commonwealth or a State; but it does not include a dispute 
relating to employment in any agricultural, viticultural, horti­

cultural, or dairying pursuit." And it defines the term "industry" 
as meaning "business, trade, manufacture, undertaking, calling, 

service, or employment, on land or water, in which persons are 

employed for pay, hire, advantage, or reward, excepting only 

persons engaged in domestic service, and jjersons engaged in 

agricultural, viticultural, horticultural, or dairying pursuits." 

The appellants contend that this definition of " industry" 

includes callings and employments which are of such a nature 

that an " industrial dispute," as tbe term is used in the Const ii u-

tion, cannot arise in respect to them, and that secs. 55 and 73 

must be construed accordingly as extending to employments in 

which an "industrial dispute" is impossible, either from their 

nature or from their strictly localized operation. They further 

contend that the term " industrial dispute " as defined, having 

regard to the definition of that term itself and to the definition 

of " industrial," includes disputes which are not industrial dis­

putes within the meaning of the Constitution, i.e., extending 

beyond the limits of one State. As was pointed out in The King 

v. Barger (1), and the Trade Mark Cases (2), the Parlia­

ment cannot, either by means of a definition or otherwise, extend 

its powers beyond those conferred by the Constitution. If, there­

fore, these terms as used in the Act include matters not within 

the power, any provisions relating to such matters are to tl 

(1) 6 C.L.R., 41. (2) 100 U.S., 82. 
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extent invalid. Whether that invalidity affects the whole enact- H. C. OF A. 

ment is another question. 1908* 

The definition of " industrial dispute " is on its face intended J D MBUNNA 

in one particular to include disputes which are outside the ambit ̂ o LiABnarT 

of power of the Parliament as was decided in Federated v. 
. . . VICTORIAN 

Amalgamated Government Railway and Tramway Service COAL 
Association v. New South Wales Railway Traffic Employes ASSOCIATION. 

Association (1). If the definition of " industry" includes forms of 
J Griffith C J . 

employment which are not within the competence of the Parlia­
ment the provisions of the Act are, no doubt, pro tanto invalid, 
as was decided in that case. But, after some doubt, I have come 

to the conclusion that this does not affect their validity as to 

matters within their competence. So far, therefore, I think that 

this objection fails. 

I think also that section 73, read according to the plain mean­

ing of the words used, means that any registered organization 

may make an industrial agreement, using that term in the widest 

sense, with any other registered organization for any of the 

purposes mentioned in Part VI., and this whether the subject-

matter of the agreement does or does not extend to operations 

beyond the limits of one State. 

I have already pointed out that the power of the Common­

wealth Parliament does not extend to general legislation for 

the prevention of industrial disputes but only to conciliation and 

arbitration for that end. Sec. 73, however, authorizes agreements 

for such prevention. It may be that industrial agreements, such 

as sec. 73 purports to authorize, wrould be conducive to preventing 

industrial disputes from arising, and would in that indirect w7ay 

conduce to preventing them from extending beyond the limits of 

any one State. If this be so, and if the power to authorize such 

agreements had been conferred on the Parliament, it might be 

argued that industrial agreements between purely intra-state 

organizations w7ould be justifiable as having a preventive 

tendency. Whether this would be a proper inference or not, I 

think that section 73 is based on that view, and that its plain 

language purports to authorize such agreements, whether they 

(1) 4 C.L.R, 488. 
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H. C. OF A. do or do not relate to an existing or prospective industrial dis-
8* pute extending beyond the limits of any one State. 

JUMBUNNA I a m> therefore, of opinion that these provisions, on their tace, 

COAL MINK, a i^ cons(;rued according to the intention of the legislature, 
No LIABILITY " 

'•• extend to a great number of cases not within the competence of 
VICTORIA N 

COAL Parliament, and in so far ineffectual. 
ASSOCIATION ^he question remains to be considered whether this excess 

invalidates the provisions of tbe Act relating to registration. In 
Griffith C J . . . , . . , . , 

order that an association may be registered, its rules must provide 
for, amongst other things, (Schedule B. (d)), the mode in which 
industrial agreements m ay be made by it or on its behalf. Any 
provision in the rules for making an agreement which is not an 
agreement relating to a matter within tbe ambit of the powers of 

the Parliament cannot derive any authority from the Act, nor can 

any such agreement derive any validity from it. What, if any, 

validity it may have, it must derive from other sources. But I 

think that the Parliament may limit the privilege of registration 

to associations whose internal constitution is such that they have 

by agreement of the members authority to deal with other 

matters of a like kind, although not within the ambit of the 

powers of the Parliament. In this view the provisions of the 

Schedule are not enabling, but restrictive, provisions. And in 

this view I think that they are not open to objection. Upon the 

whole, therefore, I think that these provisions do not vitiate the 

provisions for registration. 

Although, therefore, in m y opinion, tbe Act contains provisions 

which are beyond the competence of the Parliament, I think thai 

the provisions for registration of associations are severable from 

the invalid provisions, and are not themselves invalid. 

I should add that the association registered in this case is one 

of employes in an industry, namely, coal-mining, wiiich is clearly 

within the Constitution, and they might become parties to an 

industrial dispute extending beyond Victoria. 

BARTON J. On appeal from the Industrial Registrar, the 

learned President of the Commonwealth Court of Conciliation 

and Arbitration confirmed the admission to registration of the 

respondent association. The formal grounds of the present 



6 C.L.R.J OF AUSTRALIA. 341 

Barton J. 

appeal are, first, that the respondents are not an association H- c- 0F A-

capable of being registered under the Act, not being an association ^_* 

capable of being concerned in an industrial dispute extending JUMBUNNA 

beyond the limits of any one State ; secondly, that the provisions ^ L I A B H J I Y 

of sec. 55 (1) (b) and all other relevant provisions of Part V. of „ "• 
. l VICTORIAN 

the Act, are invalid, being beyond the legislative powers of the COAL 

Commonwealth as defined in the Constitution. ASSOCIATION. 

The questions involved turn on the extent and the manner of the 

exercise of two powers to make law7s for the peace, order, and good 

government of the Commonwealth. Sec. 51 of the Constitution 

gives such powers in sub-sec. xxxv. with respect to : " Conciliation 

and arbitration for the prevention and settlement of industrial 

disputes extending beyond the limits of any one State ; " and in 

sub-sec. xxxix. wdth respect to: " Matters incidental to the 

execution of any power vested by this Constitution in The 

Parliament." Conciliation m a y possibly prevent a dispute—as to 

that I say nothing—and we know it m a y settle one; but I do not see 

how there can be an arbitration unless a dispute calling for settle­

ment already exists. A n industrial dispute in the everyday 

meaning of the term does not take place unless a number of em­

ployes in an industry unite on their part to enter into contro­

versy with the person or persons employing them so as to secure 

what they consider an improvement, or to prevent or remove what 

they view as a wrong or a hardship, in relation to the terms of 

their employment. A n industrial dispute, so as to extend beyond 

the limits of one State, seems still more insistently to involve the 

idea of numbers interested in the making or resisting of a claim in 

respect of industrial conditions. The existence or imminence of 

such a controversy, and the difficulty of preventing or composing-

it by any agency or tribunal confined in its influence or power to 

the territorial limits of one State, might well arouse apprehen­

sions of danger to " peace, order, and good government," which to 

the framers of the Constitution w7ould seem to justify the grant 

of legislative power co-extensive with the possible evil. 

In this view of the mischief to be guarded against or remedied 

I am, after much consideration, unable to agree with the conten­

tion that the terms of sub-sec. xxxv. demand that every dis­

putant, to become one of the parties to what the learned Presi-

VOL. vi. 24 
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ii. c. OF A. dent n a s caUed a two-State dispute, must have a sphere of 

operations extending beyond a single State. That does noi 

JUMBUNNA follow from the fact that the subject matter of the dispute p r 

KoLnnn'r'v meates or may permeate the whole extent of such operations, nf 

''• which the disputant occupies only a partial area. Surely dis-
VlCTORIAN . ,.' 

COAL putants in different States may make common cause to defend a 
ASSOCIATION, common interest when it is attacked or threatened,provided that 

mere sympathy is not confounded with material interest. 1 think 
Barton J. •* x J 

the power granted is wide enough to enable the legislature to 
make a body like the respondent association registrable as, under 

circumstances which may arise, though not perhaps in all events, 

a competent participator in a dispute extending beyond State 

limits where its industrial interests are wholly or in part 

at stake. Whether by reason of its registration or otherwise it 

will be a competent party in any future dispute, in which it may 

claim participation, will depend on the nature of that dispute, 

and the ipiestion how far its interest in the subject mat ler is 

inherent. I think too that the Statute contains an exercise oi 

the power of which, if it survives attack on other grounds, the 

respondent association is at liberty to take advantage to the 

extent of registration. In my judgment it is not essential, in 

order to arrive at a just settlement of disputes affecting, say, 

the whole of the coal miners or tlie colliery owners of the Com­

monwealth or of more States than one, that the whole of the 

interests on the one side or the other should be gathered together 

in one huge organization. What they may respectively consider 

expedient is one thing; the indispensable requirement of the law 

is another. I am of opinion that organizations in the States 

concerned in a dispute within sub-sec. xxxv., each of them con­

sisting wholly of members belonging to one or the other of th 

States, may join together as claimants or be joined as respond 

in respect at least of an existing dispute in which their inter 

coincide. 

But the appellants impeach for invalidity sec. 55 (1) (61 " and 

all other relevant provisions of Part V. of the Act," alleging tl 

provisions to be beyond the constitutional powers of the Federal 

Parliament. 

I take it as beyond doubt that the power in sub-sec. xxxv. 
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even without that in sub-sec. xxxix., is abundant to authorize H- °- 0F A-

legislation to constitute a Court of Arbitration and to provide for 1908' 

the proper representation, of parties and the enforcement of its JUMBUNNA 

decisions. It is well to say here that I do not encumber this J ^ L ^ ' S L1TY 

judgment with any avoidable references to the conciliation power **"• 
, . , . , . l VICTORIAN 

and its exercise, because it is enough for the purposes of this COAL 
appeal if a provision attacked is justified as an exercise of the ASSOCIATION. 
arbitration power. It is here that resort may be had to sub-sec. 

. . . . Barton J. 

xxxix. in aid, if it be necessary, of sub-sec. xxxv., though I must 
not be taken to assert that the former power would not have 
been exercisable without express grant. Still it has been 

explicitly given, perhaps largely because a similar express grant 

of power was thought convenient by the framers of the American 

Constitution. In this connection we here may w7ell apply as 

nearly as m a y be the words of the Supreme Court of the United 

States in Juilliard v. Greenman (one of the Legcd Tender 

Cases) (1). "A constitution . . . is not to be interpreted with 

the strictness of a private contract. The Constitution of the 

United States, by apt wrords of designation or general description, 

marks the outlines of the pow7ers granted to the national legis­

lature ; but it does not undertake, with the precision and detail 

of a code of laws, to enumerate the subdivisions of these powers, 

or to specify all the means by which they may be carried into 

execution." In that Constitution the section which grants to 

Congress its principal powers of legislation concludes by giving 

that body authority "to make all laws which shall be necessary 

and proper for carrying into execution the foregoing powers, and 

all other powers vested by this Constitution in the Government 

of the United States, or in any department thereof." The judg­

ment already quoted says that (2) "By the settled construction 

and the only reasonable interpretation of this clause, the words 

'necessary and proper' are not limited to such measures as are 

absolutely and indispensably necessary, without which the 

powers granted must fail of execution ; but they include all 

appropriate means which are conducive or adapted to the end to 

be accomplished, and which in the judgment of Congress will 

(1) 110 U.S., 421, at p. 439. (2) 110 U.S., 421, at p. 440. 
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H. C. OF A. most advantageously effect it." In the case of United States \. 
1908' Fisher (1), Marshall CJ. said in delivering judgment (2):—"In 

JUMBUNNA construing this clause it would be incorrect, and would produce 

COALMINE, gn^ggg difficulties, if the opinion should be maintained thai DO 
"NO LIABILITY <• 

»• law was authorized which was not indispensabl v necessary to give 
VICTORIA N COAL effect to a specified power. Where various systems mighl In 

SSOCIATIOV. adopted for that purpose, it might be said with respect to each, 

that it was not necessary, because the end might be obtained bj 
Barton J. 

other means. Congress must possess the choice ol means, and 
must be empowered to use any means which are in fact conducive 
to the exercise of a power granted by the Constitution." In 

M'Cu.llnt-h v. Maryland (.'5), the Court says through the same 

great Judge :—" W e admit, as all must admit, that the powers of 

the government are limited, and tbat its limits are not to he 

transcended. But we think the sound construction of the Con­

stitution must allow to the national legislature that discretion 

with respect to the means by which tbe pow7ers it confer 

are to be carried into execution, which will enable that body to 

perform the high duties assigned to it, in the manner most bene­

ficial to the people. Let the end he legitimate, let it be within 

the scope of the Constitution, and all means which are appro­

priate, which are plainly adapted to that end, which are not 

prohibited, but consist with the letter and spirit of the Constitu­

tion, are constitutional." 

The rule of interpretation thus laid down bas been adhered to 

and acted on by the Supreme Court of tbe United States to this 

day. N o w of the authority given in the American Constitution, to 

make " all laws which shall be necessary and proper " for carrying 

the expressly granted powers into effect, and the authority given b 

the Australian Charter, to " make laws . . . with respect to 

. . . matters incidental to the execution of any power nested 

by this Constitution in the Parliament," which is the wider ? I 

cannot but think that the word " incidental" on ves at least as 

ample a scope as the expression " necessary and proper"—probably 

an ampler one. At any rate, the Australian power is not com­

plicated with any difficulty arising from the condition of necessity. 

(1) 2 Cranch., 358. (2) 2 Crancli., 358. at p. 396 
(3) 4 Wheat., 316, at p. 421. 
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And believing as I do that the reasoning of the American jurists as H. c- 0F A-

to the extent of the authority conferred on Congress is conclusive, I 

must attribute a value at least as large to the authority conferred JUMBUNNA 

by sub-sec. xxxix. on the Australian Parliament. Clearly the ^ J ^ 

questions whether the end is legitimate and within the scope of »• 
n VICTORIAN 

the Constitution, whether the means are appropriate and plainly COAL 

adapted to the end, and consistent with the letter and spirit of ASSOCIATION. 
the Constitution, are questions for the Court. But, the end being 

. . . & Barton J. 
once found to be legitimate—that is, authorized by the Constitu­
tion—then, whether it is " wise and expedient" to resort to the 
means proposed is " a political question, to be determined by 

Congress when the question of exigency arises, and not a judicial 

question, to be afterwards passed upon by the Courts " (1). 

"Where the law is not prohibited, and is really calculated to effect 

any of the objects entrusted to the Government, to undertake 

here to inquire into the degree of its necessity, would be to pass 

the line which circumscribes the judicial department, and to 

tread on legislative ground :" M'Culloch v. Maryland (2). 

The question, then, is wdiether the provisions challenged by 

the appellants are within the provisions of sub-sees. xxxv. and 

xxxix., bearing in mind that the later sub-section authorizes a 

choice of any means incidental, or, to use the better word, ancil­

lary to the attainment of the ends warranted by the conciliation 

and arbitration power. 

The proper representation of the parties before the tribunal 

and the enforcement of its decisions being within the power, it 

was constitutional to provide by sec. 55 for such representation 

to be by means of the registration of such associations as there 

described, and their conversion thereby into "organizations" 

capable of being parties if they complied with the other valid 

conditions prescribed in Part V. But as a condition precedent to 

registration, sec. 55 (2) requires compliance, so long as they 

remain unaltered, with the requirements of Schedule B. That 

Schedule insists that the affairs of the applicant association shall 

be regulated by rules specifying the purposes of its formation and 

providing for, among other things, " (d) the mode in which 

industrial agreements and other instruments may be made by or 

(1) 110 U.S., 421, at p. 450. (2) 4 Wheat., 316, at p. 423. 
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H. C. OF A. on behalf of the association." The appellants urged that thi 

requirement was beyond the powers of Parliament, and in 

JUMBUNNA challenged the whole of the provisions of the Act relating to 

COAL MINE, industrial agreements. Sec. 73, which is at the head of that I'art. 
No LIABILITY 6 

r- provides that : " A n y organization m a y make an industrial agi 
VICTORIAN I ' . 

COAL ment with any other organization or with any person lor the 
ASSOCIATION, prevention and settlement of industrial disputes hy conciliation 

and arbitration." The attack centres on this section. Tin-
Barton J. 

remaining sections of this Part are ancillary to sec. 7'!. It is 
urged that agreements for the prevention and settlement of 
industrial disputes cannot be authorized by this section, but the 
agreements are to be for the prevention of such disputes by con­
ciliation and arbitration, and I see no reason w h y parties should 

not be allowed thus to bind themselves to resort to the 

authorities provided by the Act, so that they m a y prevent dis-

putes by the aid of the one authority, or settle them by the aid 

of either, or, if necessary, both. The disputes to be pn-\ 

settled are "industrial disputes"—that is (sec. 4) disputes in 

relation to industrial matters . . . . extending beyond the 

limits of any one .State. So far I have no difficult}7. I hit il is 

contended that "industrial matters" depend upon the meaning 

given by the Act to the term " industry," in the same section, 

and that this meaning is wider than the Constitution sanctions, 

so that " industrial disputes" acquire also too wide a meaning. 

It is true that this Court has decided that an ''industrial dis­

pute" as defined cannot include a dispute in relation to employ­

ment on State railways. But that portion of clause 4, preceded 

as it is by the word "including," is not essential to the definition 

and though we have held that it is not in se severable so as to 

distinguish between employment in infra-stab- and employmenl 

in inter-state traffic (see the Federated Amalgamated Govern­

ment Railway and Tramway Sen-ire Association v. NewSoidh 

Wales Railway Traffic Employe's Association M i ) , still i 

segment as a whole is clearly separable from the rest of the defini­

tion section, even under the test exacted by the reasoning of Mill r 

J. in the Tra.dr Marl,- Cases i 2 i. quoting Un ited States v. Rees* 

(1) 4 C.L.I*., 4S8. (2) IM) U.S., 82, al pp. 96, 98, 99. 
(3) 92 C>., -214. 
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Without " making a new law," these objectionable words can as H- c- 0F A-
1908. 

a complete part be dropped out so as not to be " included " in 

" industrial disputes," and so, if they were held to be unauthorized, JUMBUNN V 

could the subsequent references to industries carried on by or ^LIABILITI 

under the control of a State Government or a State authority. V. 
VICTORIA N 

Hence it is not necessary, in order to bring the provision within COAL 

bounds, to introduce words of limitation "into the Statute so as ASSOCIATION. 

to make it specific when, as expressed, it is general only." In 

that respect, then, I think sec. 55 stands. If, how7ever, Schedule 

B (d) referred to industrial agreements generally, it might in a 

certain view7 affect fatally the whole of the registration provisions. 

But by definition an " industrial agreement " means such an 

agreement " made pursuant to this Act," which, as to essentials, 

means pursuant to sec. 73. Moreover, assuming that I have taken 

too liberal a view of sec. 73 as to tbe meaning of " industrial 

dispute" as there used, it does not follow that Schedule B (d) is 

fatal. It is true that it may in that case be looked at as pro­

viding for agreements as to matters outside the powers of the 

Parliament. But the other construction is equally open that this 

is a limitation by Parliament of the privilege of registration to 

associations whose members have agreed by rule to give them 

leave to deal with matters similar to, if not connected with, the 

matter authorized, though not quite within their scope. Such a 

limitation or restriction the Parliament could impose, as it would 

amount to a grant of a privilege less extensive than it might 

have validly accorded. In that view7 Schedule B (d) is con­

stitutional and, as between two constructions, equally open and 

equally within reason, it is our duty to accept that one which 

makes for the validity of the enactment. Before we construe an 

enactment as transcending tlie powers of Parliament, it should 

appear that such a construction is the only reasonable one. The 

legislature are to be considered as conferring- nothing but what 

they had a reasonable right to grant. " A doubt of the con­

stitutional validity of a Statute is never sufficient to warrant its 

being set aside:" Cooley, Principles of Constitutional Law, 3rd 

ed., p. 171, quoted by Thayer, 1 Const. Cases, 174. 

A very strong assault was made on the provisions of sec. 58, 

and I must admit that I was during the argument much disposed 
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H. c OF A. L0 a(pnit its success. That section gives to every registered 
1 9° 8 - organization for tbe purposes of the Act perpetual succession and 

JUMBUNNA a common seal, and power " to purchase take on lease hold sell 

^L^ABILITT lease mortgage exchange and otherwise own possess and deal 

«*•• with any real or personal property." It was truly urged that 
VICTORIAN J *- . , . 

COAL the grant of these powers and privileges amounted to t he exercise 
ASSOCIATION, hy Parliament of power to create corporations and regulate the 

holding and use of property, and that such a grant was beyond 
the competence of Parliament. And it does seem difficult to find 
in the Act any very substantial purposes to which these grants 

can be applied. If the enactment is invalid, say the appellants, 

it brings down with it the whole fabric of registration, for every 

association otherwise capable of engaging in a dispute will I", 

created as soon as registered a corporation in breach of the Con 

stitution. The section was defended on the ground that the 

powers and privileges conferred were incidental or ancillary to 

legislation for the main and authorized ends of the Statute, and 

that they would have been "necessary and proper" provisions in 

relation to a similar power if existing in the United States 

Constitution. Hence, it was argued, they were " incidental " 

provisions within the meaning of sec. 51, sub-sec. xxxix. Having 

regard to the reasoning I have cited and endeavoured to apply, I 

am of opinion, though not with great confidence, that this is the 

correct view. The power to use a common seal and to hold land 

(to summarize the section) is helpful in some measure to the 

efficiency of the bodies, representing employers as appropriately 

as employes. It is of some consequence tbat their collection 

of fees and fines and any lands they may acquire should be held 

in some wray conveniently to be reached and dealt with by the 

Court. The degree to which this is a necessity and the question 

whether the instrument is wisely selected are, as I have shown, 

political cjuestions. If in our judgment the enactments of sec. 58 are 

means to a constitutional end, if they exist in respect of a mat ter 

or matters incidental to the execution of a constitutional power 

then the degree of their mere suitability, if they are applicable at 

all, and the wisdom of their selection, if other methods could have 

been adopted, are matters beyond our jurisdiction and therefore 

immune from our criticism. W e must assume also that Parlia-
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ment has acted from a deep sense of responsibility and in full H- c- 0F A-

consciousness of the limits of its pow7ers, and of its sacred 

obligations to the Constitution which they w h o m it has called JUMBUNNA 

into legislative existence would surely be the last to violate. No LIABILITY 

I a m of opinion that the respondent association was duly V. 

VICTORIAN 
registered, and that the appeal fails. COAL 

MINERS' 

O ' C O N N O R J. The respondents, an association of employes in 

the coal mines of Victoria, applied under the Commonwealth 

Conciliation and Arbitration Act 1904 for registration as an 

organization. The appellants, two companies working coal 

mines in that State, objected on certain grounds which they 

urged before the Industrial Registrar. That officer having 

decided that the appellants were entitled to registration, the 

companies appealed to the President of the Court, who, having 

considered the original grounds of objection together with a new 

ground which he permitted to be added, upheld the Registrar's 

decision. From the President's judgment the appellants have 

now come to this Court, which has determined on a preliminary 

objection that the appeal will lie. The grounds of appeal are as 

follows:— 

1. That the said association is not an association capable of 

being registered under the said Act, inasmuch as it is not capable 

of being concerned in an industrial dispute extending beyond the 

limits of any one State. 

2. That the provisions of sec. 55, sub-sec. (1) (b) of the said Act 

and all other relevant provisions of Part V. of the said Act are 

ultra vires the provisions of the Commonwealth Constitution 

and invalid. 

Although the first ground is concerned more immediately with 

the interpretation of the Act, both involve the interpretation of 

the Constitution. Before adverting to them in detail it will be 

convenient to refer, in so far as is material to this controversy, to 

the language in which the Constitution has conferred the power 

to legislate, and to the statutory provisions by which the power 

has been exercised by the Commonwealth legislature. 

The Constitution, by sec. 51, sub-sec. xxxv. enacts that the 

Parliament shall, subject to the Constitution, have power to 

make laws for the peace, order, and good government of the 

ASSOCIATION. 

O'Connor J. 
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H. C. OF A. Commonwealth with respect to : " conciliation and arbitral ion Eoi 
1908* the prevention and settlement of industrial disputes extending 

JUMBUNNA beyond the limits of any one State." With this must be read 

COAL MINK, 8Ub-section xxxix., which empowers the Parliament to make laws 
No LIABILITY * 

>•• with respect to " matters incidental to the execution of any po 
\T ICTO KIA N 

COAL vested by this Constitution in tbe Parliament," &c. It was open 
ASSOCIATION, to the Commonwealth Parliament to exercise the power so 

ferred in such method as they deemed advisable so long as they 
O'Connor J. 

kept within the limits so laid down. Ihe method the}- have 
chosen is embodied in the Commonwealth Conciliation and 
Arbitration Act 1904., which by sec. 2 declares concisely the 
objects of the enactment. 

It will be noted that the scope of the Act is expressly lim 

to disputes extending beyond the limits of anyone Stale, and 

generally throughout this judgment I shall use the word "dis­

putes " in that limited sense. The central idea of the enactm 

is the constitution of a Court, which consists of a President, and 

is invested with the twofold power of conciliation and of arbi­

tration. By sec. 16 the President is "charged with the duty el' 

endeavouring at all times by all lawful ways and means to 

reconcile the parties to industrial disputes, and to prevent and 

settle industrial disputes, whether or not the Court has cognizance 

of them, in all cases iu which it appears to him that his media­

tion is desirable in the public interest." The Court is also 

invested with all necessary judicial powers for the investigation 

and determination of disputes brought before it and for cnsm 

obedience to its awards. 

The provisions most directly challenged in this case are tho 

creating the machinery by which the Court obtains cognizance of 

the dispute and gets and keeps in touch with the disputants, and 

by which is secured the permanent settlement of disputes by 

agreement or by judicial decision and the effective enforcement of 

awards. A n industrial dispute is something more than a dispute 

between an employer and his individual workmen. It is a dis­

pute betw7een a combination of workmen and their employer t 

employers. The questions involved generally affect the whole 

trade, and a settlement is seldom adequate unless it binds tie-

whole trade. It is not practicable to bring all employes in a 
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trade before the Court, nor all the masters. Some method of H. C. OF A. 

representation of the disputants is therefore essential for the ^_^_, 

purpose of dealing with the dispute in its initial stages, of bring- JUMBUNNA 
L MINE, 
LIABILITY 

ing the parties before the Court, and of enforcing observance of the N °'"j' 

award. „ v-
VICTORIAN 

Part V. creates a system by which associations of employers COAL 

and associations of employes may, on complying with certain ASSOCIATION. 

conditions, be registered as organizations. B y registration they 
* ° * ° O Connor J. 

become corporations with powers specifically limited to the pur­
poses of the Act. They represent their members collectively, and 
thus constitute the parties with w h o m the Court deals for pur­

poses of conciliation, arbitration, and the enforcement of awards. 

In respect of employes the organizations are in general the only 

parties that have a locus standi in Court, for it will not, except 

in special circumstances, entertain a dispute between individual 

workmen and an employer. A n organization when so constituted 

may make an industrial agreement with individuals or with 

other organizations for the prevention and settlement of indus­

trial disputes by conciliation and arbitration (sec. 73). 

As an organization is constituted for the purpose of represent­

ing its members in combination and stands for them in all the 

procedure of the Court, it is essential, if it is to be effectively 

representative, that it should be invested with certain powers, 

duties, obligations, and liabilities. The Act therefore provides 

that an organization may hold property, may sue members for 

fees and fines; being party to an award it becomes subject to 

penalties for disobedience, and the penalties m a y be enforced 

against its property and funds. 

Having thus described in so far as is material the method by 

which the legislature has exercised the powers conferred by the 

Constitution for the prevention and settlement of industrial dis­

putes, I shall now consider the grounds of appeal. 

The appellants' first contention is that the registration is in­

valid because the respondent association is one which could not 

be concerned in a dispute extending beyond the limits of any one 

State. That position involves the assumption that no organiza­

tion can be validly registered which is not at the time of regis­

tration capable in itself of being concerned in a dispute extending 
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H. C. OK A. beyond the limits of any one State. There is no such qualifica-
19''s' tion of the right to register on the face of the Act, nor can ii be 

JUMBUNNA implied from any of its provisions. The objection is therefore 

COAL MINK, r e a p y ,-0 the constitutionality of the enactment, and may be thus 
No LIABILITY *> J J 

'•• stated. Parliament is empowered by the Constitution to legi 
VleTORIAN ,. .. . , . . . . . 

COAL only with respect to disputes extending beyond the limits ..I any 
SJSOCLATION. o n e State. It is conceded that legal bodies might be created to 

represent groups of employers and of employes for purposes of 
procedure. But the authority of Parliament extends only, it is 

contended, to the creation of such bodies as are in themselves 

capable from the moment of their existence of being parties in 

such a dispute. 

In examining this contention it becomes necessary to inquire 

into what amounts to an industrial dispute extending beyond the 

limits of any one State within the meaning of the Constitution. 

That the parties on either side should be organized in any per­

manent form of combination is not essential. If all the workmen 

of an employer in a particular trade take concerted action in 

demanding and endeavouring to enforce from him some alter­

ation in their conditions of employment, there is an industrial 

dispute. If all the workers throughout the State in the same 

trade unite in the making and endeavouring to enforce the 

same demand from their respective employers, there is an 

industrial dispute involving the whole trade throughout the 

State. If the workers so united obtain the co-operation of their 

fellow-workers in the same trade in another State in such a way 

that the combined workers in the trade in both States take con­

certed action against their respective employers in both States 

for the making and enforcing of the same demands, there is an 

industrial dispute extending beyond the limits of one State. It 

i< not at all essential to the concept of such a dispute within the 

meaning of the Constitution that the workmen should be com­

bined in any formal inter-state union any more than it is neces­

sary to constitute an industrial dispute within the limits of a 

State that it should be carried on by a trade union representing 

the workers in that trade. 

O n the other hand, the workers in the trade in both States may 

be combined in some permanent form of inter-state union ; or 
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the workers in each State may be combined in some permanent H. C. OF A. 

form of State union, and the two State unions may combine and 

agree upon joint action against their respective employers for the JUMBUNNA 

purpose of making and enforcing the same demands in both N ^ ^ ^ Y 

States. In each case the industrial dispute is between the v-
VICTORIAN 

united body of workmen and their employers. Where the work- COAL 

men of both States combine to take united action for the purpose ASSOCIATION. 
of gaining the same alteration of conditions of employment in 

both States it is immaterial whether the combination is of indi­

viduals or of unions, whether the unit of the combination is the 

workman or the union. 

Such being the nature of the disputes covered by the Consti­

tution, it was open to the legislature to adopt any method which 

they deemed effective for prevention and settlement by con­

ciliation and arbitration. They might, if they had thought fit, 

have dealt with the individual workman or employer as the unit 

of combination, and provided for the registration of all workmen 

and all employers in a trade as a step in aid of procedure. It 

was equally open to them to take the State trade union or 

association as the unit of combination, and provide for their 

registration as a step in the same direction. For, as the individual 

workman may in combination with other workmen in his own or 

another State become concerned in an industrial dispute 

extending beyond the limits of any one State, so a State trades 

union or State association of workmen may, by combination 

with trade unions or associations of workmen in another State, 

become concerned in such a dispute. 

It follows that the power of Parliament would extend to the 

creation of organizations such as those contemplated by the Act, 

even though they might be incapable at the time of registration 

of being in themselves parties to an industrial dispute within 

the meaning of the Constitution, provided that they are so 

constituted as to be capable of becoming at any time parties to 

such a dispute as members of a combination of the organizations 

of more than one State acting together in carrying on an indus­

trial dispute for tbe attainment of a common end. In reference 

to this objection, therefore, only one question can arise in this 

case, and that a question of fact: namely, is the Victorian Coal 
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H. C. OK A. Miners' Association capable of being at any time one of a 
190S' combination of organizations engaged in a dispute extending 

JUMBUNNA beyond the limits of any one State I It is hardly necessary to 

('ou. MINK, s a y that the answer must be in the affirmative. It would, for 
No LIABILITY •> 

'*• instance, be within the rights of tbe Victorian Coal Minora 
VICTORIAN ,. .,, ,, , ,, , ., • , 

COAL Association to combine with one or more ol the C-oal Mne re 
ASSOCIATION. Associations of N e w South Wales in taking united and simul­

taneous action in both States for the attainment of some common 
O'Connor J. M I i • •,, ,, 

end by raising in each State tbe same dispute with then-
respective employers. In readiness for such a contingency the 
respondent association is, in m y opinion, entitled to be regis 
tered as an organization, and thus to obtain at once the 
advantages which registration confers. 

*T5 o 

The appellants next attack the constitutionality of the Act 
upon various other grounds, each of them of such important 

to demand separate consideration. 

It is contended that Parliament has exceeded its rights in 

conferring on registered associations the status of corporations 

and investing them with the power of holding property and of 

suing for fees and fines and contributions and penalties as 

provided by secs. 58, 66, 68 and 09, and that the whole enactment 

is therefore unconstitutional and void, inasmuch as these incidents 

and powers are inseparable from the scheme of registration, 

which is a vital part of the Act. 

Sec. 08 is as follows:—" Every organization registered under 

this Act shall for the purposes of this Act have perpetual 

succession and a common seal, and may purchase take on lease 

hold sell lease mortgage exchange and otherwise own possess and 

deal with any real or personal property." 

Sec. GG provides that the organization may sue or be sued for 

the purposes of tbe Act, and deals with details of procedure. 

Sec. 68 provides that the organization may recover "all I 

fees levies or dues payable to an organization by any member 

thereof under its rules, . . . . in any Court of summary 

jurisdiction constituted by a Police, Stipendiary, or Special 

Magistrate." 

Sec. G9, which gives power to the Commonwealth Arbitration 

Court to determine disputes between the organization ami its 
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members, also authorizes that Court to order payment by any H- c 0F A-
1908 

member of his contribution towards a penalty incurred by the ( ' 
organization for breach of an award. JUMBUNNA 

Secs. 44, 45, and 46 provide for the recovery from the jjo LIABILITY 

organization of penalties incurred bv them for breaches of an "• 
0 1 ^ VICTORIAN 

award or order of the Court. COAL 

Sec. 47 (1) is as follows :—" For the purpose of enforcing ASSOCIATION. 
compliance with any order or award, process may be issued and _ 

17 •> > f J . O'Connor J. 

executed against the property of any organization or in which 
any organization has a beneficial interest, whether vested in 
trustees or howsoever otherwise held, in the same manner as if 

the organization were an incorporated company and the absolute 

owner of the property or interest." 

And sub-sec. (3) of the same section provides that: " where the 

property of an organization or execution is insufficient to satisfy 

fully any process for enforcing any order or award, the members 

of the organization shall, to the extent of the maximum penalties 

defined in paragraph (c) of sec. thirty-eight, be liable for the 

deficiency." 

Sec. 58 adopts a somewhat unusual form of limiting the powers 

conferred upon the organization as a corporation. But there can 

be no doubt as to its meaning. It does create a corporation, but 

of pow7ers strictly limited to the purposes of the Act. The 

sections I have quoted and referred to indicate sufficiently for the 

purposes of this case the constitution and the powers of the 

representative body which the Act has created under the name 

of " organization." 

The Constitution, it is urged, confers upon the Parliament no 

general power to create corporations; it gives express power to 

create them only in the instances set forth in sub-sees. xiii. and 

xx. of sec. 51. For the purpose of exercising the powers con­

ferred in sub-sec. xxxv. there is no justification for creating 

corporate bodies with such rights and incidents. Such is the 

appellants' argument. The respondents answer, in this way : it 

is true that the organization is a corporation, but it is invested 

only with such powers as are necessary for carrying out the Act, 

which, in its turn, is limited to the subject matter of industrial 

disputes as set forth in sub-sec. xxxv., and further that the 
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H. C. OP-A. creation of a corporation with powers so limited is proper and 

necessary for the effective exercise of the authority to make laws 

JOMBCNNA hi respect of " conciliation and arbitration for the prevention and 

C O A L M I N E , .settlement of industrial disputes extending beyond the limits of 
No LIABILITY l " •** 

''• any one State," and is therefore incidental to the exercise of thai 
VICTORIAN . . . . . „ . r m 

COAL power within the meaning ot sub-sec. xxxix. lhat contention 
ASSOCIATION, brings to a point the whole matter for consideration in this part 

of the case, namely, whether the legislation complained of is reallj 
incidental to the effective exercise of the powers conferred bj 
sub-sec. xxxv. 

All powers of legislation granted to Parliament by the Consti­

tution are necessarily conferred in broad general terms. Mr. 

Justice Gray, in delivering judgment in the Legal Tend* r ' 

(1), makes some observations on the same feature in the American 

Constitution which are worthy of consideration:—"The Constiin 

tion of the United States, by apt words of designation or genera 

description, marks the outlines of the powers granted to tin-

national legislature ; but it does not undertake, with the precision 

and detail of a code of laws, to enumerate the subdivisions of 

those powers, or to specify all the means by which they may be 

carried into execution." 

The extent of the power conferred must, of course, be ascer­

tained by the words which the legislature has used, but in their 

interpretation the maxim referred to by this Court in D'Enub ,, 

v. Pi d<li r (2) must always be kept in mind :—" h\ other words, 

where any power or control is expressly granted, there is included 

in the grant, to tbe full extent of the capacity of the grantor, and 

without special mention, every power and every control the 

denial of which would render the grant itself ineffective. This 

is, in truth, not a doctrine of any special system of law, but a 

statement of a necessary rule of construction of all grants of 

power, whether by unwritten constitution, formal written instru­

ment, or other delegation of authority, and applies from the 

necessity of the case, to all to w h o m is committed the exercise of 

powers of government." 

But the framers of the Constitution were not satisfied to leave 

the grant of ancillary powers to be inferred. They have by suh-

(1) 110 D.8., 421, atp. 439. (2) 1 C.L.R., ill, at p. ma 
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sec. xxxix. of sec. 51 expressly authorised the making of laws H. C. OP A. 

with respect to: "matters incidental to the execution of any 1908' 

power "vested by the Constitution in the Parliament. In this JUMBUNNA 

they follow, though in different language, the Constitution of the ^°^^ILVI'Y 

United States, which empowers Congress " to make all laws »• 

which shall be necessary and proper for carrying into execution COAL 

the foregoing powers." In considering whether the legislation ASSOCIATION. 

challenged is incidental to the execution of the power conferred 

by sub-sec. xxxv. it must be conceded that it is for the 

Parliament to determine by what means and in what method the 

exercise of the power shall be made effective, and it is for the 

Court to decide whether the means and the method are " incidental 

to the execution of any power " within the meaning of the Con­

stitution. This raises the exceedingly important question how 

is the word "incidental " to be interpreted, and at what point and 

on what principle will the Court interfere with the discretion of 

the legislature ? The same question arose very early in the 

history of the American Constitution in reference to the corres­

ponding provision to which I have already referred, and which is 

in substance and meaning identical with that now under 

consideration. The principles laid down in M'Culloch v. Mary­

land (1) by Chief Justice Marshall in 1819 have ever since been 

followed by the American Courts. " W e admit," he says, " as 

all must admit, that the powers of the government are limited, 

and that its limits are not to be transcended. But we think the 

sound construction of the Constitution must allow to the national 

legislature that discretion, with respect to the means by which 

the powers it confers are to be carried into execution, which will 

enable tbat body to perform the high duties assigned to it, in the 

manner most beneficial to the people. Let the end be legitimate, 

let it be within the scope of the Constitution, and all means 

which are appropriate, which are plainly adapted to that end, 

which are not prohibited, but consist with the letter and spirit of 

the Constitution, are constitutional." 

Again (2):—" But, were its necessity less apparent, none 

can deny its being an appropriate measure; and if it is, the 

degree of its necessity, as has been very justly observed, is to be 

(1) 4 Wheat,, 316, at p. 421. (2) 4 Wheat., 316, at p. 423. 

VOL. vi. 25 
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H, C OF A. discussed in another place. Should Congress, in the execution of 

its powers, adopt measures which are prohibited by the Con 

JUMBUNNA stitution ; or should Congress, under the pretext of executing its 

No LIABILITY Power9> P a s s lavvs l01' the accomplishment of objects not entrusted 

«•• to the Government, it would become the painful dutv of this 
N ICTORIAN . i • • 

COAL tribunal, should a case requiring such a decision come before it, 
ASSOCIATION. to saJr ̂ a * s u c h a n Act was not the law of the land. But w here 

the law is not prohibited, and is really calculated to effect anv <<i' 
O'Connor J. ' J 

the objects entrusted to the Government, to undertake here to 
inquire into the degree of necessity, would be to pass the line 

which circumscribes the judicial department, and to tread on 

legislative ground. This Court disclaims all pretensions to such 

a power." 

That reasoning is unanswerable, and is as applicable to the 

Australian as to the American Constitution. It furnishes as n 

seems to me, a reasonable test to be applied in the determination 

of the matter now under consideration. Is the end aimed at hy 

the legislature within its powers ? Are the means which it has 

devised appropriate and plainly adapted to that end ? If the 

answer to both these questions is in the affirmative, the Courl 

cannot interfere. If the answer to either of them is in the 

negative, the legislation challenged cannot stand. The end 

aimed at by the Act in question here is the prevention and 

settlement of industrial disputes extending beyond any one State 

by conciliation and arbitration. It m a y well be conceded thai 

there is no general power to prevent and settle industrial 

disputes by any means the legislature m a y think fit to adopt. 

The power is restricted to prevention and settlement by con­

ciliation and arbitration. A n y attempt to effectively prevent 

and settle industrial disputes by either of these means would be 

idle if individual workmen and employes only could be di 

with. The application of the "principle of collective bargaining," 

not long in use at the time of the passing of the Constitution is 

essential to bind the body of workers in a trade and to ensure 

anything like permanence in the settlement. Some system was 

therefore essential by which the powers of the Act could be 

made to operate on representatives of workmen, and on bo 

workmen, instead of on individuals only. But if such rep 
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sentatives were merely chosen for the occasion without any H. C or A. 

permanent status before the Court, it is difficult to see how the 

permanency of any settlement of a dispute could be assured. JUMBUNNA 

Even when the dispute is at the stage when it may be prevented -^°I^IABIL^'Y 

or settled by conciliation, the representative body must have the »• 
VICTORIAN 

right to bind and the power to persuade not only the individuals COAL 

with w h o m the dispute has arisen, but the ever changing body of ASSOCIATION. 
workmen that constitute the trade. 

O'Connor J. 

It has been contended that it was unnecessary for this purpose 
that the Court should do more than give to the trade unions 
and other associations constituted under the State laws a locus 

standi before the Commonwealth. But such a course would 

very much limit the effective exercise of the power. All 

employes likely to seek the aid of the Court are not in State 

unions or associations. Besides, it may be fairly said that it is 

essential to the proper control of the organization by the Court 

that their rules and constitutions should be under the control of 

the Court, and tbat the constitution of all organizations having a 

status in the Court should, in certain respects at least, be 

uniform. Every effective agreement for the settlement of 

disputes brought about by conciliation and by compromise must 

regulate tbe w7orking relations of the parties for a definite 

period. Similarly, an award must be for a definite period. In 

either case it is essential that the representative body should be 

strong enough to secure obedience by individual workers of the 

conditions of the agreement or award, and, in the case of an 

award, it is essential not only that the Court should have the 

representative body before it in the hearing of the dispute, but that 

it should be able to make that body responsible for the observance 

of that award by those whom it represents. 

Again, if the award is to have any value, the Court must be 

able to enforce obedience on the representative bodies. That can 

only be accomplished by tbe infliction of penalties. But the 

award of penalties is a mere form unless there are funds available 

for the payment of penalties, and property which may be levied 

on if penalties remain unpaid. Without any further examination 

of the requirements essential in the representative body which is 

to stand for the workmen in the industrial dispute, I have said 



360 HIGH COURT 

H. C. OF A. enough, I think, to lead fairly to the inference that, if the judicial 

power of the Commonwealth is to be effectively exercised by way 

JUMBUNNA of conciliation and arbitration in the settlement of industrial 

COALIIINK, disputes, it must be by bringing it to bear on representative 
No LIABILITY r J O B i 

»• bodies standing for groups of workmen. Further, thai tb 
VICTORIAN ° , • 

COAL representative body must have some permanent existence, im 
ASSOCIATION, spective of the change in personnel of its members Irom time to 

time which is always soino* on. That it must have a power to 
O'Connor J. J O B I 

control by enforcement of its rules, and so to influence its 
members individually to perform the conditions of agreements 
and awards made in settlement of industrial disputes. That it 
must be endowed with the legal capacity for holding moneys foi 

purposes of its business and of investment. 

It is obvious that a representative body of the kind I bave 

indicated could be constituted only by the creation of some legal 

entity, whether it be of the nature of trade union, friendly 

society, or corporate body with limited powers. It being once 

established, as I think it has been, that it is essential Eor 

effective exercise of the power conferred by the Constitution that 

provision should be made for the creation of some such li 

entity invested with the necessary incidents and rights, it is for 

the Parliament, not for this Court, to determine the particular 

form in which the legal existence should be conferred. If it 

were necessary to decide the question, I am disposed to think that 

the form adopted by the legislature is perhaps the mostconvenienl 

that could have been chosen. But it is not necessary to decide 

that question. The choice which Parliament has made of several 

means for effecting the same end cannot be questioned if tin-

means chosen are appropriate and plainly adapted to the end. 

The appellants' counsel has urged it as an objection that the 

organizations bave been constituted corporations. I am unable to 

understand w7hy the creation of a corporation as incidental to 

the exercise of a power within the competency of Parliament 

should not be constitutionally as valid as the creation of any 

other legaly entity. Story's comment on a similar argument on 

the corresponding American clause is very much in point. 

(Story's Commentaries on the Constitution, vol. n., sec. 1,263):— 

" A strange fallacy has crept into the reasoning on this subject. 
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O'Connor J. 

It has been supposed, that a corporation is some great, inde- H- c- 0F A-

pendent thing; and that the power to erect it is a great, sub­

stantive, independent power; whereas, in truth, a corporation is JUMBUNNA 

but a legal capacity, quality, or means to an end ; and the power N^LIVBHTTY 
to erect it is, or may be, an implied and incidental power. A "• 

J ' x * VICTORIAN 

corporation is never the end, for which other powers are exer- COAL 
\llVERS' 

cised ; but a means, by which other objects are accomplished." ASSOCIATION. 

So here, the constitution of these representative bodies as legal 
entities in the corporate form is merely the adoption of a means 
for effectually carrying out the powers expressly conferred by 
sub-sec. xxxv. Being, therefore, according to the test I have laid 
down, means appropriate and plainly adapted to that end, their 
creation in the form enacted is within the power conferred on 
Parliament by sub-sec. xxxix. 
It was further objected that, even if the creation of the organ­

izations as constituted by the Act was within the competence of 
the Parliament, the power did not extend to investing them with 

the capacity to make and enforce industrial agreements as 

provided by sec. 73 of the Act. The section is somewhat 
obscurely worded, but it may be fairly construed as extending, 

either to agreements made in the course of conciliation or arbitra­

tion proceedings, or to agreements for voluntarily referring 
matters in difference which may result in disputes to arbitration 

and conciliation under the Act. In either case the dispute 

either to be prevented or settled must, according to the definition 

clause, be one extending beyond the limits of any one State. 

The aim of conciliation is the voluntary agreement of the 

parties. If the agreement is to be an effective settlement of 

differences, it seems reasonable to provide that it may be made 

for a definite term and shall be enforceable by any of the parties 

in the Court constituted by the Act. For all these purposes the 

provisions of Part VI. relating to industrial agreements are, in 

my opinion, appropriate and plainly adapted to the end which 

the Act is seeking to obtain. 

One further ohjection was urged by the appellants to the 

status and powers of organizations under the Act, but it stands 

on a different footing from those which I have been considering. 

Sec. 9 provides that "no employer shall dismiss any employe' from 

file:///llVERS'


362 HIGH COURT 

H. C OF A. his employment by reason merely of the Eact that the employe' ia 
1908* an officer or member of an organization or is entitled to the 

JUMBUNNA benefit of an industrial agreement or award." It was contended 

KOLUBIUTY that suctl a n interrei*en'***e with the employer's liberty to car 

"• his business in his own way could not be authorized under the 
VICTORIAN . . . . 

COAL power to prevent and settle industrial disputes by conciliation 
ASSOCIATION. ana^ arbitration, particularly as it was a prohibition which applied 

permanently, and not merely during the pending of a dispute 
O'Connor J. r J . . 

before the Court. There is considerable force in the answer that, 
without such protection to its members, it would be difficult to 
ensure that the organization would be sufficiently strong to inllu-

ence any considerable body of workmen in the observance of 

industrial agreements and awards. But it is not necessary to 

express any opinion upon the matter. The point does noi 

in this case, and the section is so clearly separable from th 

of the Act that, even if it were beyond the comp 

Parliament to enact, the validity of the Act generally is not 

thereby affected. 

I pass now to the next objection arising under sec. 55. I 

section, in so far as it is material, is as follows :— 

" (1) Any of the following associations may, on compliance 

with the prescribed conditions, be registered in the manr n 

prescribed as an organization:— 

" (a) Any association of employers in or in connection with 

any industry, who have in the aggregate, throughout th 

months next preceding the application for registration, employed 

on an average taken per month not less than one hui 

employes in any industry ; and 

" (6) Any association of not less than one hundred empl 

in or in connection with any industry." 

I omit here a proviso relating to preference to unionists, tin-

terms of which are not material in the questions now under con­

sideration. The section goes on :— 

•'(2) The conditions to be complied with by associa 

applying for registration shall, until otherwise prescribed, be as 

set out in Schedule B. 

" (3) Upon registration, the association shall become and be an 

organization." 
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Schedule B sets out a code of rules for the regulation of the H- c- 0F A-

affairs of the association. " Association " is defined in sec. 4 as y_" 

follows:—"'Association' means any trade or other union, or JUMBUNNA 

branch of any union, or any association or body composed of or No LIABILITY 

representative of employers or employes, or for furthering or "• 

protecting the interests of employers or employes." " Employer " COAL _ 

and " employe " are also defined as employer and employe in ASSOCIATION. 

anv industrv. " Industry " is also defined, and it will be necessary 
J J * ¥ O'Connor J. 

to examine that definition in considering the next objection. 
Under these circumstances it is contended by the appellants 

that the words of the section are not on the face of them limited 

so as to restrict the right of registration to associations which 

could be concerned in an industrial dispute extending beyond 

the limits of one State, that there is nothing in the Act to confine 

the application of the general words of the section within 

constitutional limits, that the whole section therefore, and 

consequently the whole Act, is unconstitutional and void on the 

principle laid down in the Trade Mark Cases (1); Illinois 

Central Railroad Co. v. McKendree (2), and'other cases cited. 

It will no doubt be admitted that, if the general words " any 

association" must be construed so as to include associations 

which are not within the purview of the Constitution as wrell as 

those that are, the whole section and, as the section is vital to the 

scheme of the enactment, the whole Act must be declared ultra 

vires. The validity of the objection therefore depends upon the 

proper construction of sec. 55. 

In the interpretation of general words in a Statute there is 

always a presumption that the legislature does not intend to 

exceed its jurisdiction. Most Statutes, if their general words 

were to be taken literally in their widest sense, would apply to 

the whole world, but they are always read as being prima facie 

restricted in their operation within territorial limits. Under the 

same general presumption every Statute is to be so interpreted 

and applied as far as its language admits as not to be inconsistent 

with the comity of nations or with the established rules of inter­

national law: Maxwell on Statutes, 3rd ed., p. 200. The same 

principle of interpretation is applied to enactments of a legislature 

(1) 100 U.S., 82, at p. 89. (2) 203 U.S., 514, at p. 529. 



364 HIGH COURT [1908. 

H. C. OF A. 0f limited jurisdiction. In America the principle is well 
1908- established as a rule of interpretation when the constitutionality 

JUMBUNNA of Statutes is in question. In Grenada Canity Supervisors V, 

COAL MINK, broaden (1) Mr. Justice Harlan in delivering the judgnieiii of 
"No LIABILITY J \ ' . . 

r. the Court adopts with approval the following statemenl of the 
COAL law :—" Such is the rule recognized by the Supreme Court of 

AeaoCTAmoH. Mississippi in Marshall v. Groves (2), in which it was said: 

'General words in the Act should not be so construed as to 
O'Connor J. . , . , . l 1 i 

give an effect to it beyond the legislative power, and thereby 
render the Act unconstitutional. But, if possible, a construction 

should be given to it that will render it free from constitution,!] 

objection; and the presumption must be that the legislature 

intended to grant such rights as are legitimately within its 

power.'" 

The principle would appear to be equally applicable in the 

interpretation of Commonwealth Acts when the question to be 

considered is whether the legislature has used general words in 

a sense which will extend their powers beyond constitutional 

limits. The proviso, which applies to all associations authorized 

to register, clearly contemplates that the association when 

registered will be a party to a dispute within the meaning of the 

Act, that is by definition a dispute within sub-sec. xxxv. of the 

Constitution. Fairly construed, therefore, the general words iu 

the main body of the section must, I think, be read a.s so restricted. 

A n examination of the rest of the section, of the Schedule B, and 

of the whole Act, would seem to support the same view. I am 

therefore of opinion that the general words of sec. 55 must be 

read in the restricted sense I have mentioned, and that it therefore 

does not permit registrations which it would be beyond the com­

petence of the Parliament to authorize. 

The remaining objection is that the enactment expressly extends 

to persons and employments which are not included in the term 

"industrial" as used in the Constitution. Sec. 4 contains a 

series of definitions which, in effect, mark out the scope of the Act. 

" Employe" means an employe in an industry. " Industry" 

means " business, trade, manufacture, undertaking, calling, service, 

or employment, on land or water, in which persons are employed 

(1) 112 U.S., 261, at p. 269. (2) 41 Miss., 31. 
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for pay, hire, advantage, or reward, excepting only persons H- c- 0F A-

engaged in domestic service, and persons engaged in agricultural, ^_\ 

viticultural, horticultural, or dairying pursuits." JUMBUNNA 

The right of registration is given by sec. 55 to any association ̂ ,Q LIA"BILTTy 

of not less than one hundred employe's in or in connection with v-

an industry. If, therefore, " industry " includes classes of labour COAL 
lVTlNE'RS' 

not covered by the word " industrial" in sub-sec. xxxv. of sec. 51 ASSOCIATION. 

of the Constitution, it is clear that the Act has gone beyond the -
° J O Connor J. 

limits within which the Parliament has power to legislate. I 
cannot assent to Mr. Duffy's very ingenious construction of the 
definition of " industry " in the Act. The words are free from 
ambiguity, and must be construed with their ordinary gram­

matical meaning. So construed, the definition includes within 

the term " industry " every kind of employment for pay, hire, 

advantage, or reward except agricultural, viticultural, horticul­

tural, or dairying pursuits. 

The appellants contend that the word " industrial" in the Con­

stitution does not cover so wide a field, that it is restricted to 

work connected directly or indirectly with production and manu­

facture. " Industrial dispute" was not, when the Constitution 

was framed, a technical or legal expression. It had not then, nor 

has it now, any acquired meaning. It meant just what the two 

English words in their ordinary meaning conveyed to ordinary 

persons, and the meaning of these words seems to be now much 

what it was then. Taking first the authority of dictionaries : 

Webster's International Dictionary, in the 1892 edition, defines 

" industrial " as follows :—" Consisting in industry ; pertaining to 

industry, or the acts and products of industry ; concerning those 

employed in labour, especially in manual labour, and their wages, 

duties, and rights." The Standard Dictionary (1893) defines 

"industry":—"Labour employed in production, especially in 

manufacturing; useful labour in general ; also, labourers as a 

body; as organized industry. Any single branch of productive 

activity ; the labour and capital employed in a trade or depart­

ment of business ; as, the iron industry ; the farming industry ; 

American industries." Murray's New English Dictionary of 

later date and high authority gives many uses of the word, but 

that bearing on the question in controversy is:—" Industry ; 
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H. C. OF A. systematic work or labour ; habitual employment in Borne useful 
1908' work, now especially in the productive arts or manufactures." 

JUMBUNNA T'ie dictionaries apparently agree in recognizing both uses of the 

COAL MINK, w o r ( j a « industry " and " industrial " as referring to labour in the 
"No LIABILITY • 

v. production and manufacture of goods, and as referring to labour 
VICTORIAN . 

COAL of any kind. 
ASSOCIATION While the Constitution was being framed by tbe Convent mu 

there were two Industrial Arbitration Statutes in force in Aus­
tralia. The N e w South Wales Act was passed in 1892 and was 
entitled " A n Act to provide for the establishment of councils of 

conciliation and arbitration for the settlement of ' industrial dis­

putes.'" It does not define "industry" or "industrial," bul 

the provisions of the Act are extended to every kind of 

employment. The South Australian Act was passed in * 1894. 

In its title it is described as " A n Act to facilitate the settle­

ment of 'industrial disputes.'" The definition of "industry" 

includes any kind of employment. The early N e w Zealand 

Act, which purports to deal with industrial disputes, defines 

" industry" in the restricted sense of labour engaged in pro­

duction and manufacture, but late in 1900 it was amended so 

as to extend to employment of any kind. In the same year the 

Colony of Western Australia, in an Act purporting by its title to 

deal with industrial disputes, defined "industry" in the wider 

sense as covering any kind of employment. 

These instances of the legislative use of the expression are QOt, 

of course, conclusive, but they furnish strong evidence that the 

legislatures of N e w South Wales, South Australia, West Aus­

tralia and N e w Zealand, considered that enactments constituting 

a Court for the settlement of disputes between employer and 

employe in every kind of employment might properly he entitled 

as Acts for the settlement of industrial disputes. And it is 

certainly fair to assume that the expression " industrial disputes " 

was at the time of the passing of the Acts commonly used in 

Australia to cover every kind of dispute between master and 

workman in relation to any kind of labour. 

During the six or seven years preceding the enactment of the 

Constitution in 1900 the subject of industrial disputes had been 

much discussed in England. The great Commission of Labour in 
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1894 brought up a report dealing with the relation of employers H- c- 0F A 

and employes in every branch of labour. Throughout the i__̂ _/ 

reports of that Commission the word " industrial " is frequently JU M B U N N A 

used as applying to every kind of employment. N o LIABILIT 

After an examination of all these sources of information as to 
VICTORIAN 

the sense in which the word " industrial " in connection with COAL 

I I T i i - c i • c iu r* MINERS' 

labour disputes was used at the time ot the passing or the Con- /,Si0CiATi0s. 
stitution, I have come to the conclusion that it was used in two 

O'Connor J. 

senses—in the narrower sense contended for by the appellants, 
and in the broader sense contended for by the respondents. 
There is nothing in the Constitution to show that the word was . 
intended to be used in the narrower sense. O n the contrary, the 
scope and purpose of sub-sec. xxxv. would lead to an opposite 

conclusion. The use of the word in its wider sense does not 

offend against any prohibition of tbe Constitution, nor is it 

inconsistent with any of its provisions. The control and regula­

tion of employment and the relations of employers and employes 

within the State are, no doubt, within the exclusive powers of 

the State Parliaments, but disputes extending beyond tbe limits 

of a State are within State cognizance only in so far as the 

parties are within State territory. Such disputes cannot be 

reached effectively except by Commonwealth authority. 

It was to remedy the evils of industrial disturbances extending 

beyond the territorial limits of any one State that the power in 

question was conferred. It must have been well known to the 

framers of the Constitution that such disturbances are not 

confined to industries connected directly or indirectly with 

manufacture or production. The case of cooks, stewards, waiters, 

hairdressers, are instances of trades which w7ould not come 

within the narrower sense of the term " industry." Yet it is 

well known that unions existed in those trades long before the 

enactment of the Constitution. There seems to be nothing in 

the Constitution itself to indicate that the power conferred was 

intended to cover part only of the evils aimed at. The words 

used are large enough to cover all of them, and where it becomes 

a question of construing words used in conferring a power of 

that kind on tbe Commonwealth Parliament, it must alw7ays be 

remembered that we are interpreting a Constitution broad and 
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H. C. OF A. general in its terms, intended to apply to the varying conditions 

which the development of our community must involve. 

Ji-MiiuNNA For that reason, where the question is whether the Constitution 

COAL MINE, I (i expression in the wider or in the narrower sense, the 
No LIABILITY ~ 

'*• Court should, in m y opinion, always lean to the broader interpre-
VICTORIAN 

COAL tation unless there is something in the context or in the rest of 
A V I A T I O N , the Constitution to indicate that the narrower interpretation 

will best carry out its object and purpose. There is no such 
O'Connor J. . 

indication in any part of the Constitution : on the contrary, 1 do 
not see how its object in this respect can be effectually attained 
unless tbe broader interpretation is adopted. I a m therefore of 
opinion that the definition of "industry" in the Act is within 

the terms of the Constitution, and that that objection also must 

fail. 

For these reasons I a m of opinion that Mr. Justice Higgins 

arrived at a right conclusion in upholding the registration of the 

respondent union, and that this appeal must be dismissed. 

ISAACS J. The first objection with which I shall deal goes tu 

the validity of the wdiole Commonwealth Conciliation ami 

Arbitration Art 1904. 

The appellants say that the definition of "industry" is ton 

wide a.s including occupations which are not "industrial" in ihe 

sense used in the Constitution, and that the words being 

altogether general cannot be separated by construction (as m a y 

he done in the case of State railways), and so the whole must 

stand or fall together. That being- so, it is further said that sec. 

55 under which the respondents seek to register inseparably 

adopts this definition of industry, and must fall with it. 

In the first place, supposing the words are capable of bearing 

an interpretation which would carry the definition of " industry " 

beyond the constitutional power of Parliament, there is nothing 

in the Act which prevents the application of the well known rule 

of construction ut res magis valecd qvxim pereat, a rule especially 

applicable to Acts of the legislature. 

It is a w7ell established principle of construction that Parlia­

ment is presumed to act within its powers until the contrary is 

shown, and every intendment is in favour of its validity (per 
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Strong J. in Legal Tender Cases (1) ; Miller J. in Irade Mark H. C OF A 

Cases (2); Peckham J. in Nicol v. Ames (3); White J. in Butt- ^ 

yieM V, Stranahan (4). JUMBUNNA 

I adhere to m y own observations on this point in Irving v. Nish- ̂ o LJAMUTY 

imura (5), where English precedents are cited, and add one quota- «*• 
. VICTORIAN 

tion from tbe judgment of Story J. in United States v. Coombs COAL 

(6):—" If the section admits of two interpretations, one of which ASSOCIATION. 
brings it within, and the other presses it beyond the constitu-

r * Isaacs J. 

tional authority of Congress, it will become our duty to adopt 
the former construction; because a presumption never ought to 
be indulged that Congress meant to exercise or usurp any uncon­

stitutional authority, unless that conclusion is forced upon the 

Court by language altogether unambiguous." 

There is certainly no unambiguous excess of the limits imposed 

by the Constitution. Looking at sec. 2 stating the chief objects 

of the Act, which are, substantially, the prevention and settlement 

of industrial disputes, and to the definition of " industrial dis­

putes " in sec. 4, which are carefully limited, as in the Constitu­

tion, to those extending beyond the limits of one State, I feel no 

difficulty, if necessary, in similarly limiting the incidental expres­

sions such as " industry." " Industry" I take, whatever the 

generality of the words in the clause defining it if that were read 

by itself, to be intended by Parliament as industry of a class 

within the ambit or which an industrial dispute, within the 

meaning of the Constitution, might arise. 

This is strongly supported by the words of Schedule B. of the 

Act, which prescribes, among the conditions to be complied with 

by associations applying for registration as organizations, that 

the rules must provide that the name of the association shall 

contain the name of " the industry " in connection with which it 

is registered. 

I, therefore, am of opinion that, whatever be the meaning of 

" industrial dispute " in the Constitution, the definition of industry 

in the Statute is not necessarily wider when read in conjunction 

with the rest of the Act, and this consideration alone w7ould end 

the objection as to total constitutional invalidity. 
(1) 12 Wall., 4,i7, at p. 531. (4) 192 C.S., 470, at p. 492. 
(2) 100 U.S., 82, at p. 9ti. (5) 5 C.L.R., 233, at p. 238. 
(3) 173 U.S., 509, at p. 514. (6) 12 Pet., 72, at p. 76. 
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H. C. OF A. R ut I am also of opinion that the power under sub sec xxxv. 

of sec. 51 of the Constitution extends over the whole range of 

JUMBUNNA Australian industry in the largest sense without qualification, 

COAL MINE, wh e r e v e i- Ly reason of the numbers engaged in it and the ana 
No LIABILITY ' «** DO 

<•• of its distribution, it does or may give rise to a dispute extending 
COAL beyond the limits of any one State, and thereby, in a manner 

ASSOCIATION heyond the control of any single State, disorganise the general 

operations of society or interfere with the satisfaction of public 
Isaacs J. . . . . . . 

requirements in relation to the service interrupted. 
The statutory definition of industry is consequently sanctioned 

by the Constitution even if read in the most extensive manner 

suggested. I am not at all sure, however, tbat the Act does ool 

even limit its signification somewhat more narrowly than the 

Constitution would warrant. 

A n industry contemplated by the Act is apparently one in 

which both employers and employes are engaged, and not merely 

industry in the abstract sense, or in other words, the labour id'the 

employe* given in return for the remuneration received From 

his employer. As suggested, not only by the words defining 

" industry " itself, but also by Schedule B, and by such a phrase 

in the definition of "industrial dispute" as "employment in 

industries carried on by or under tbe control of the Common­

wealth," &c, an " industry " as intended by Parliament seems to 

be a business, &c, in which the employer on bis own behalf is 

engaged as well as the employes in his employment. Turning to 

the specific definition of " industry," it rather appears to mean ,i 

business (as merchant), a trade (as cutler), a manufacturer (as a 

flour miller), undertaking (as a gas company), a calling (as an 

engineer) or service (as a carrier) or an employment fa general 

term like "calling"—embracing some of the others, and intended 

to extend to vocations which might not be comprised in any of 

the rest), all of these expressions so far indicating the occupation 

in which the principal, as I may call him, is engaged whether on 

land or water. If the occupation so described is one in which 

persons are employed for pay, hire, advantage, or reward, that is, 

as employes, then, with the exceptions stated, it is an industry 

within the meaning of the Act. A n industry so defined is one in 

which even in the narrower sense an industrial dispute within 
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the words of the Constitution may arise, and w7ould therefore be H- c- orA-
. 1908 

in any case supported by sub-sec. xxxv. of sec. 51 of the Consti- , ' 
tution. JUMBUNNA 

But I do not rest m y judgment on the narrower view, as in m y No LIABILITY 
opinion tbe constitutional power is broad enough to include even XT

 v-
1 i b VICTORIAN 

the larger sense of industry. COAL 

The next question is also one of constitutional pow7er, and ASSOCIATION. 
although not so wide as those already dealt with, is of great 

1 S3.CL CS d . 

importance. Conceding that the Act is not wholly void by 
reason of the extensive meaning given to " industry," the appel­
lants first contend that an association of employes wholly en­
gaged in one State cannot be recognized as a possible disputant 
in an industrial dispute extending beyond the limits of that 

State, and therefore it is ultra vires of the Parliament to admit 

such an association even to registration. Still further, and as a 

second point, it is urged that it is outside the province of the 

Parliament to incorporate the associations, and confer upon them 

such capacities as are given by sec. 58 of the Act. 

The first point necessitates a general view of the nature of an 
industrial dispute. 

It is evident that the power as to industrial disputes contained 

in sec. 51, sub-sec. xxxv. of the Constitution, like most other powers 

conferred, was given to the Commonwealth Parliament, because 

it was recognized that the subject could be thereby better dealt 

with than if it were left to the differing counsels of the States. But 

that does not necessarily lead, as the appellants contend, to the 

conclusion that only such disputes are within the cognizance of 

the Federal Parliament as could not be dealt with at all by the 

the States, separately or in conjunction. If pressed to its logical 

result it would entirely obliterate tbe Commonwealth power, 

because prior to federation there w7as no industrial dispute that 

could not be dealt with by the States singly, if confined to one 

State, or in conjunction or co-operation, if extending beyond one 

State. But if the argument is that the Commonwealth power is 

limited to such disputes as no one State could singly deal with 

as a whole, I agree with it, because that is tantamount to the 

expression " extending beyond the limits of any one State," and 
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H. C. OF A. the various objections and arguments depend, as it appears to me. 

on the meaning of that phrase. 

JUMBUNNA It is urged by the appellants that an industrial dispute 

*N°LIA'BI'NE'- extending beyond the limits of any one State involves tin- ( -

'• dition that the disputants, employers and employed, are engaged 
VICTORIAN .. , ... . .. 

COAL in more than one State, and conceding somewhat lllogicalJj , as I 
ASSOCIATION, think, that an organization of employers or employes in two 

States is equivalent to employment of their members in both 
Isaacs J. . 

States, it is claimed that therefore such disputes can exist only m 
the following cases :— 

(1) Where there are through contracts by sea and land from 

State to State. 

(2) Where seamen are engaged in inter-state navigation ; and 

(3) Where disputants on both sides, employers or employes 

are organizations whose members are engaged in their occupations 

in more than one State. 

This contention appears to m e to fundamentally misapprehend 

the meaning of an industrial dispute. It looks at the question 

from the contracted view of a tradesman's disjrate with a 

customer. If fifty tradesmen have as many disputes with tl 

respective customers, though it be in relation to identical causes 

of difference, there are fifty disputes, separate and independent, 

and a Court of law must in the last resort determine each 

separately. And so it is said that, no matter how many employers 

are at variance with their respective employes in relation to 

industrial conditions of employment, then, at all events in tie-

absence of an organization, there are so many industrial disputes. 

It ma}- be, they say, that there is actual concert among the 

various individual employes to demand, and the employers to 

deny, the contested conditions, still, it is urged, that it is not one 

but a number of distinct industrial disputes, and—just a.s though 

the employes were respectively suing in a Court of law for their 

w7ages—the quarrels are separate and independent, and do not 

in the aggregate constitute " an industrial dispute." 

In m y opinion this is not in any sense" the meaning of an 

industrial dispute. A n industrial dispute under the Ael and 

within the constitutional power, is a dispute in some " industry." 

It m a y be between employers and employes, or employee and 
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Isaacs J. 

employes, as, for instance, the well-known " demarcation " dis- H- c- 0F A-

putes in the ship-building trade. It must, of course, have refer- 1908' 

ence to industrial conditions. The connecting link is the industry, JUMBUNNA 

and not the particular contract of employment between specific N0°LIAMI IT'Y 

employers and specific employes. _ »• 

The Constitution and the Act alike look to a dispute that dis- COAL 

locates or may dislocate a particular industry—the extent of ASSOCIATION. 

dislocation being immaterial ; but the governing idea is primarily 

the preservation of peace in the industry generally, and its 

uninterrupted progress, and not the settlement of individual 

quarrels as such. If, say in N e w South Wales, there is a 

simultaneous general demand by employes in a particular 

industry for certain w7ages, hours and conditions, and a refusal 

by the employers to grant it, there is " an industrial dispute " in 

N e w South Wales ; and it wrould be a complete misunderstanding 

of terms, thoroughly well known and understood at the time the 

Constitution was framed, in Parliament and out of it, to call this 

general trouble affecting the industry as a whole so many 

separate industrial disputes. If the men struck, or the employers 

locked them out, it would be said there was " a strike,"—or " a 

lock out," and not so many separate strikes or lock-outs. There 

would then be in that State an industrial dispute, apart from 

any organization on either side. So, if the industry were carried 

on in Victoria as well as N e w South Wales, there could be 

similarly " an industrial dispute "—without any organization. 

The current acceptation of the term " dispute " in this connection 

is evidenced by innumerable references—among which it is 

sufficient to instance the Fifth and final Report of the Royal 

Commission on Labour (House of Commons Parliamentary 

Papers 1894, vol. 35, e.g., at pp. 144 and 145) ; Webb's Histcrry 

of Trade Unionism (1894, pp. 210, 329, 390); The Trade Dis­

putes Conciliation and Arbitration Act 1892 (N.S.W.); The 

Conciliation Act 1894 (S.A.); The Conciliation Act 1896 

(England); and The Industrial Conciliation and Arbitration 

Act 1900 (W.A.) ; the last mentioned being after the framing of 

the Constitution, but so close to it as to be good evidence of the 

pre-existing meaning of the terms employed. See also Murray's 

Dictionary, " Dispute," col. 498, No. 2. If then, for instance, the 
VOL. vi. 26 
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H. C. OF A. industrial demands were made and refused simultaneously in the 

two States, can anyone doubt that the mutual antagonism exist-

JUMBUNNA ing between employers and employed, the demands on the en,, 

No LiABrLrrV 8 ^ e °^ ^he industry in the two States, and the refusal on 
v- the other, w7ould constitute what was and is ordinarily known as 

VICTORIAN COAL "a dispute" in that industry, or, in other words, "an industrial 

ISOCIATION. dispute''actually extending beyond the limits of one State and 

within the jurisdiction of the Commonwealth Court Organiza-
IsaacsJ. . . . 

tion is immaterial. The public in the two Stales are as much 
inconvenienced, and persons, indirectly dependent upon the 
uninterrupted course of the industry immediately concerned, are 

as greatly prejudiced by a strike or lock out where there is 

no organization of employers and employes as where the mosi 

elaborate system of organization prevails. To introduce by 

implication into the Constitution a condition tbat, apart from 

perhaps inter-state navigation, and a few comparatively rare and 

insignificant exceptions such as a station-holder in two States and 

employing the same men in both, or a merchant in two States 

and employing the same commercial travellers in both, there 

must be organization of disputants on both sides, would prac­

tically reduce the admitted Commonwealth power to a nullity. 

Employers or employes by merely abstaining or discontinuing 

from inter-state organization could remain or move clear outside 

the reach of the power. Their mere passivity would neutral ise 

the manifest intention of the Constitution. 

Besides, an organization is not an employe, nor is it a party to 

an agreement of employment. Tbe contracting parties to such 

agreement are the individual employers and employes; and, though 

collective bargaining may take place, that is only true in the 

larger sense—the same large sense in which a collective dispute 

takes place. The strict and narrow sense would confine bargain 

and dispute alike to individuals; the broader extends both. 

Organizations of employers may agree with organizations of 

employes that they will pay certain wages to any person 

employed, and that employes will work a certain number of 

hours, but that is not the contract of employment. If in breach 

of that arrangement an employer employs a man on other term-, 

the employe can claim no more than he has individual! v agreed 
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to take. And if tbe employe agrees to w7ork and works longer H- c- 0F A-

hours, that is no breach of any contract of employment made by ' 

him. The dispute in the industry generally, which is an indus- JUMBUNNA 

trial dispute in the large economic sense, must be carefully ̂ ° j ^ ™ * 

distinguished from an individual dispute between a specific 

single employer and one of his employes. The latter may be an COAL 

industrial dispute too but in a narrower sense, and not in the ASSOCIATION. 

broad national sense which the Constitution intended. Compare 
x Isaacs J. 

sec. 24 of the N e w South Wales Act of 1892. However numerous 
may be the individual instances of the same, or substantially the 
same, point of difference, they together constitute one " industrial 

dispute" between the two classes of disputants. The result of 

these considerations is that, apart from any organization at all, 

and assuming the workers and employers were alike unassociated, 

each of them, though bis own occupation were confined to one 

State, could conceivably be involved in an industrial dispute 

extending or capable of extending beyond the limits of one State. 

H e might not be one of the parties to the dispute so extending 

because the parties might consist of twro, namely, all the 

employes demanding and all the employers refusing the conditions. 

But he would be a component portion of one of the parties, and 

as there is nothing in the Constitution requiring only complete 

parties to be registered; there is no reason w h y a legislature 

having plenary power over the subject matter of such industrial 

disputes cannot permit him to be registered. And if one 

employe in one State may be registered, an association of ten, or 

ten thousand in that State may equally be registered. 

There now only remains to be considered the second point of 

this objection, namely, whether the incorporation of the associa­

tion and its investiture with the capacities mentioned in sec. 55 

are provisions ultra vires of the Parliament. It is urged that, 

there being no independent federal power of creating industrial 

corporations, the incidental power is the only source of authority. 

To this I agree. Unless the provisions are incidental to the main 

power they cannot stand. 

The right to incorporate these organizations was not strenuously 

contested at the bar. Reliance was mainly placed by learned 

counsel for the appellants on the powers and privileges, as they 
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H. C. OF A. were called, given to the organizations by the Federal Parliamenl; 
1908' secs. 9 and 58 were the chief instances advanced. I pass by see. 

JUMBUNNA 9 with this observation, that if the other objections fail—il an 

^0A
r
L MlNK> organization can be created, incorporated, and endowed wiih 

_TS O Lil A111LIT x " 

«"• powers under sec. 58—the provisions of sec. 9 arc obviously 
VICTORIAN r 

COAL permissible to render the scheme effective. 
ASSOCIATION. It »8 saicl that it cannot reasonably be regarded as incidental to 

the main purpose to enact the challenged provisions. 
Isaacs J. , . . 

But w h y is it not incidental ? " Incidental is certainly not a 
narrower term than "necessary;" and the considerations staid 
by this Court in Perth Local Board v. Matey (1), and supported 

by tbe authorities there cited, apply with stronger force to the 

opinion of a national Parliament than to that of a municipal 

Board. 

Whether a given provision is auxiliary to a main power or 

necessary or conducive to its effective exercise, or, in other words, 

incidental, is mainly a question of fact, dependent possibly upon 

a variety of circumstances, commercial, industrial, social, and 

political. Parliament is primarily the tribunal to determine this 

fact, and is so constituted and equipped as to be infinitely mere 

capable than the Court to arrive at a proper conclusion. 

The Court has necessarily the ultimate duty and power of pro­

tecting the Constitution from excess in this respect as in every 

other, but unless it can be shown that Parliament has infringed 

some positive restriction or prohibition of the Constitution, or has 

enacted as incidental to a main power some provision which oo 

reasonable men could in any conceivable circumstances honestly 

regard as incidental, no Court has, in m y opinion, any justifica­

tion for attempting to review tbe action of the legislature and 

declaring that to be impossible of attainment, which Parliament 

has in its discretion thought and declared to be desirable for the 

public welfare. 

Had no precedents existed for the course taken by the federal 

legislature with regard to these organizations, I should still have 

thought that the enactments in secs. 9 and 58 were beyond tie-

power of this Court to question. But there are precedents which, 

(1) 1 C.L.R, 702. 
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though unnecessary in point of law, may tend to satisfy any H- c- or A-

doubts that might otherwise linger. . 

The State legislatures could, had they so desired, have provided JUMBUNNA 

for the settlement of every industrial dispute wdthout the aid of N o LABILITY 

organizations at all. But it would obviously have been imprac- v-

ticable as well as harrassing even in one State to deal with every COAL 
I » I 1 / i M I N E R S ' 

difference between each single employer and employe separately; ASSOCIATION. 
and therefore organizations were made part of the scheme. Not " 
only were they considered auxiliary, but evidently some of the 

colonial legislatures dealing with the subject regarded them as 

essential to a practical, just, and equitable working of the system. 

The Western Australian Act by sec. 7 incorporated them, and by 

sec. 8 invested them with powers to purchase or lease land and 

dispose of it. In this it followed the provisions of the New 

Zealand Act of 1894 (No. 14), secs. 6, 7. The New South Wales 

Act of 1892 did not make independent provision for incorpora­

tion or formation of organizations, but adopted those registered 

under the trade union or friendly societies law, and though not 

technically incorporated, they have a recognized collective status, 

and can hold and dispose of property. 

The South Australian Act did not incorporate industrial unions 

or associations, but attached to registration certain collective 

consequences, and, while insisting on certain requisites in the 

rules, permitted the rules to provide for any other matters not 

contrary to law; sec. 58 also provided that for the enforcement 

of awards execution could be levied against the property of an 

organization as if it were incorporated, and whether the property 

were vested in trustees or otherwise held. See also the later 

New South Wales Act 1901 (No. 59), sec. 7. 

These provisions indicate how the various legislatures in deal­

ing with the subject of industrial conciliation and arbitration 

have found it most advantageous and desirable, if not practically 

necessary, to require the collective grouping of labour for the 

purpose of the Act and to enable the groups to acquire or possess 

property, and in some cases this has been carried as far as 

independently to provide for incorporation. It cannot, therefore, 

be said that, when the Federal Parliament also adopted the 

expedient of incorporating organizations and empowering them 
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H. C. or A. |-0 acquire property for the purposes of the Act, it was introducing 

anything of a novel character or enacting more than 

JUMBUNNA experience had already shown was a valuable auxiliary or inci 

NO°LIABILITY dental provision to aid in the effective operation of tbe main 

*• purpose. Nor can it be validly urged that the Commonwealth 
VICTORIAN-COAL Parliament ought to content itself with accepting such organiza-

SSOCIATION. tions as the States choose to create. Some States might differ 

from others, some might have no such provision at all, and the 
Isaacs J. |

 & * 

effective exercise of federal powers cannot be left dependenl on 
State action. 

The provisions questioned are therefore, in m y opinion, per­

fectly within the auxiliary power. 

I would add that, reading sec. 58 as part of an Act having a 

definite and limited purpose, and particularly with the conclud­

ing words of the sixth paragraph of sec. 2, I am of opinion that 

the powers it confers on organizations do not go beyond the pur-

p ises of the Act itself. 

Other questions were discussed during the argument as to tin-

extent of the jurisdiction in relation to prevention and concilia­

tion, and as to industrial agreements and other matters ; but th 

though important, are not necessary to be decided in this case. 

Consequently I otter no opinion respecting them, except to say 

that, as at present advised, I a m not convinced of the unconstitu­

tionality of any provision in the Act. 

In the result the determination of Higgins J. was in m y 

opinion correct, and this appeal ought to be dismissed. 

Appeal dismiss,'I. 
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