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[HIGH COURT OF AUSTRALIA.]
HENRY WILLIAM HOGAN . ; : WP T ATNT TR
AND
ALFRED GRAHAM OCHILTREE . ) . DEFENDANT.

Judiciary Aet 1903 (No. 6 of 1903), secs. 40, 42—Cause arising wnder the Constitu-
tion, or involving its interpretation—Stale legislation inconsistent with previous
decision of High Court— Case remitted to State Court.

In August 1909 the High Court, in an appeal from the Supreme Court of
New South Wales, held that the plaintiff had no title to occupy the land,
in respect of which this action was brought,,in the previous June. The legis-
Jature of New South Wales subsequently passed an Act declaring, in effect,
that the plaintiff should be deemed to have had a title to occupy the lands
in question at that date.

Held, that this did not raise any question under the Constitution, or
involving its interpretation, within sec. 40 of the Judiciary Act 1903. The
question of the validity of this Act having been referred to the High Court by
the State Court, upon objection taken by counsel for the defendant in that
Court that the Act was unconstitutional, the High Court, on the plaintiff’s
application, remitted the case to the Supreme Court, and ordered the defendant
to pay the costs of the application.

APPLICATION by the plaintiff’ for an order remitting the suit to
the Supreme Court of New South Wales in Equity from which
it had been removed to the High Court under sec. 40 (1) of the
Judiciary Acts 1903-7.

In June 1909 this suit was brought by the plaintiff against the
defendant in the Supreme Court of New South Wales in Equity
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for relief in respect of certain alleged trespasses to the plaintit’s
land committed in June 1908. On 20th November 1909 certain
written admissions were made by the parties, and on 27th
November a notice of motion for decree on the admissions was
filed by the plaintiff.

By the admissions it was mutually agreed between the parties
that if the ZImprovement Leases (Declaratory) Act 1909, which
was an Act of the legislature of New South Wales, had in Jaw
rendered the plaintiff’s application for a settlement lease valid,
the plaintiff’ was entitled to a decree for a perpetual injunction
against the defendant as prayed. It was further agreed that if
such Act should be held to have no such effect, but was to be
disregarded, the plaintift had no title to maintain the suit.

In February 1910 his Honor the Chief Judge in Equity, on the
hearing of the motion for decree in the suit, delivered judgment
on the construction of the Act, holding that it was retrospective,
and bound the lands, but the further point was taken by counsel
for the defendant that the said Act was invalid as being in con-
flict with the decision of the High Court in the Minister for
Lands (N.S.W.) v. Bank of New South Wales (1), in which it
was held by the High Court, in August 1909, that the plaintiff
had in June 1908 no title to the lands in question, and that
there thus arose a questio'n as to the limits infer se of the power
of the Commonwealth and the State within the meaning of sec.
40 () of the Judiciary Act 1903. The learned Chief Judge
thereupon held that the question of the validity of the Act must
be referred to the High Court, and the suit was removed accord-

ingly.

Langer Owen K.C. and Bethune, for the plaintift in support of
the application. No question arises in this suit under see. 40 (1)
of the Judiciary Act 1903. The suit should therefore be remitted
to the Court below, and the defendant having raised this point
should be ordered to pay the costs of this application.

Bavin (Whitfeld with him), for the defendant. This application
is misconceived and premature. The Court if it thinks fit to do

(1) 9 Cul RSB a,
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so can make the order now asked for at the hearing. It is not
necessary at this stage to show that the objection taken isa good
one. It is sufficient to show that the point taken is substantially
arguable, and is not frivolous : Baxter v. Commaissioners of Taax-
ation (N.S.W.) (1). The State legislation is in fact a direct
interference with the judicial functions of the High Court.

[GririTH C.J.—The Act is mew wmatter arising since the
judgment of this Court.]

The judgment of the High Court gave the defendant a right.
The State legislature cannot retrospectively take away that right,
and so, in effect, reverse the judgment of this Court. That judg-
ment, although a mere affirmation of the decision of the Supreme
Court, was an exercise of the judicial power of the Commonwealth.
In any event the order should be made without costs. The Judge
referred the matter to the Court of his own motion.

GrrrrrrH C.J. In August last this Court delivered judgment in
the case of Minister for Lands (N.S.W.) v. Bank of New South
Wales (2) which was an appeal from a decision of the Supreme
Court of New South Wales, to which the present plaintiff’ was a
party. By that decision this Court, in effect, declared that,
according to the law of New South Wales, as it then stood, the
present plaintiff had no title in the preceding June to occupy the
land in respect of which this suit is brought. That decision must
be taken to have declared the law of New South Wales as it was
in August last. Afterwards the legislature of New South Wales,
in the exercise of its power to deal with the Crown lands of the
State, passed a law declaring, in effect, that the plaintiff should
be deemed to have had a title to occupy that land from the pre-
ceding June, and this action is continued upon the basis of that
Statute.

It may be considered a singular thing that a man who went
into occupation of land in June with no title to it, and after-
wards, by an Act of Parliament passed in October, obtained a
retrospective title going back to the preceding June, should be
entitled to maintain an action against another for a trespass com-
mitted at the time when he had no right to possession. It isa

(1) 4 C.L.R., 1087, at pp. 1118, 1119. P 9'GL.R:, 322
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strange thing to find in an Act of Parliament; but the questions
whether or not that is the true construction of the Act, and
whether it is within the competence of the legislature so to enact,
are not questions arising under the Constitution of the Common-
wealth, and it is not necessary to express an opinion upon them,
When these facts were brought under the notice of the learned
Chief Judge in Equity by counsel for the defendant, it was
suggested to him that. in substance, the legislature of New South
Wales were attempting to reverse a decision of the High Court,
It occurred to his Honor that a question arose as to limits inter
se of the constitutional powers of the Commonwealth and the
State, and he, accordingly, assuming that the case came within
the meaning of sec. 40 (1) of the Judiciary Act 1903, directed
all the proceedings to be transmitted to the High Court. Now a
motion is made that the suit be remitted back to the Supreme
Court for decision.

I am at a loss to understand how any question arises under
the Constitution. The decision of this Court remains deciding
that under the law as it stood in August last the plaintiff had no
title to the land. It is now the law, as declared by a Statute
passed in October, that he then acquired a retrospective title to
the land ; but whether that entitles him to maintain an action
upon his retrospective title is not a matter which arises under the
Constitution. If the legislature of the State has power to say
that from an antecedent date a piece of land shall be deemed to
have ceased to be the property of one man, and to have become
the property of another, the propriety of their doing so is a ques-
tion entirely between the legislature and their constituents. In
my opinion there is no question arising under or involving the
interpretation of the Constitution. I think, therefore, that the
application must be granted.

BartoN J. 1 concur.

O’ConNoOR J. I am of the same opinion.

Isaacs J. I agree.

GrirriTH C.J. In the result the case must be remitted to



539

10 C.LR.| CF AUSTRALIA.

the Supreme Court, and in the circumstances we see no reason why H C'l‘g" o

the unsuccessful party should not pay the costs of the motion. o
HoGAN

. v.
Cause remitted, defendant to pay cosls of Guurrres.
the motion.

Solicitor, for plaintift, J. V. Tillett, Crown Solicitor for New
South Wales.
Solicitors, for defendant, Macnamara & Smith.
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