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Pike’s argument is based has no existence. He cited in illustra- H. C. or A.
tion sec. 135 of the Act of 1884, where a conditional purchase or 1911.

a leasehold may be declared forfeited. Both are referred to later \In:s—'r:m
in the section as forfeited lands. Similarly in other sections ror LANDS
which he mentioned the expression ©forfeited land” is applied e
indifferently to land comprised in a forfeited conditional pur-

. ' A O’Cownor J.
chase or in forfeited leases other than conditional leases.

For these reasons I am of opinion that section 136 applies to
the case of a forfeited improvement lease, that the decision of the
Land Appeal Court was right, and should be upheld, and that the
appeal from the Supreme Court allowed.

A ppeal allowed.

Solicitor, for the appellant, J. V. T'illett, Crown Solicitor for
New South Wales.
Solicitor, for the respondent, S. R. Skuthorpe, Coonamble, by

Collins & Mullolland.
C.E W.
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Under a codicil to the will of a testatrix who died before lst June 1910 Griffith C.J.,

trustees were directed to hold land upon trust for sale, and to stand possessed %2:1:\%2 ggd

of the proceeds of sale upon trust for her children living at her decease,
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except her daughter A., and the two named chil'dren of A. in substit.ution for
A., and such of the issne then living of the children of the testatrix dying
in her lifetime, who, being sons, should attain 21 years, or, being daughters,
should attain that age or marry, as tenants in common in a course of dis-
tribution according to stocks, the children of A. taking one share between
them. The share of each child was directed to be held by the trustees upon
trust to invest and to pay the annual income to such child for life, and on the
death of such child then, in defanlt of appointment under a power which
was ineffectually given, for the children of such child as, being sons, should
attain 21, or, being daughters, should attain that age or marry, in equal
shares, as tenants in common. The trustees were given a power of postpone-
ment of sale, and they were directed that until sale they should hold the land
in trust for the persons entitled to the proceeds. The testatrix left seven
children of whom three died umnarried. The land, which was still uncon-
verted, was assessed for land tax in the hands of the trustees, and at that
time one child of the testatrix was living ; and there were also living, and of
the age of 21 years, the two children of A., one child of the third daughter,
and six children of the fourth daughter of the testatrix.

Ileld, that the trustees held the land upon trust *‘for the benefit of a
number of persons” within the meaning of the third proviso to sec. 33 (1) of
the Land Tax Assessment Act 1910.

Held, also, that the shares of the nine grandchildren of the testatrix were
““shares into which the land is in the first instance distributed ” under the
codicil, within the meaning of the third proviso to sec. 33 (1).

Held, therefore, that the trustees were entitled, under sec. 33 (1), to ten
deductions—one in respect of the share of A., and one in respect of each of the
shares of the nine grandchildren of the testatrix—of £3,000, or the unimproved
value of the share, whichever should be the less.

Tor fiscal purposes the Crown takes land as it finds it, and the equitable

doctrine of notional conversion is not applicable.

In re de Lancey's Succession, L.R. 5 Ex., 102, followed.

CasE stated by Grifith C.J. under sec. 46 of the Land Taw
Assessment Aet 1910.

The case was as follows:—

1. The appellants (William Henry Davies Archer and Alex-
ander Archer) are the trustees of the will of Harriett Brooke,
deceased, who died on 31st May 1886.

2. By a marriage settlement, dated 16th February 1857, and
made upon the marriage of the said Harriett Brooke, then
Harriett Landale widow, with the Rev. Warren Amber Brooke
the said Harriett Brooke conveyed to trustees, amongst other
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property, certain lands in the colony of Tasmania upon trusts for
the benefit of herself for her life and after her death upon trust
for “all and every such one or more exclusively of the other or
others of the children or more remote issue of the said Harriett
Landale whether by her said former marriage or by her said
intended marriage (such more remote issue being born in her
lifetime) and for such estates and interests, and if more than one
in such shares and proportions and charged and chargeable with
such annual or other sums of money for the benefit of any other
or others of the same children and issue and with such remainders
and limitations over to or in favour of any other or others of the
same children and issue as the said Harriett Landale notwith-
standing her coverture should by any deed or deeds instrument
or instruments in writing under her hand and seal with or with-
out power of revocation and new appointment to be by her duly
executed in the presence of and attested by one or more credible
witness or witnesses or by her last will or any writing in the
nature of her last will to be by her signed in the presence of and
attested by two or more witnesses direct limit or appoint and in
default of such direction limitation or appointment and so far
as any such if made should not extend” then upon trusts for sale
as soon as conveniently might be after her death with dis-
cretionary power of postponement until her youngest child should
attain the age of 21 years. And by the said deed it was declared
that the trustees for the time being should stand possessed of the
proceeds of such sale and of the rent and profits of the lands in
the meantime until sale upon certain trusts not material to be
stated. :

3. By her will dated 2nd August 1878 reciting the said settle-
ment the said Harriett Brooke appointed the said lands upon
trusts not material to be stated.

4. By a codicil dated Tth September 1882 the said Harriet
Brooke revoked certain directions contained in her will as to the
disposal of the moneys to arise from the sale of an estate called
Boiton Hill except as to the life estate thereby given to her
husband and in lieu thereof appointed that the trustees of her
will should after his death stand possessed of the moneys to
arise from the sale of Boiton Hill and the investments thereof
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upon trusts declared as follows :—* Upon trust for such of
my children living at my decease (other than and except my
dauchter Marvia Rebececa Adams) and for my grandchildren Jessie
H:u:'iet Adams and John Garibaldi Marriott Adams in place of
and in substitution for their mother the said Maria Rebecca
Adams and such of the issue then living of any child or children
of mine dying in my lifetime as either before or after my decease
being males attain the age of 21 years or being females attain
that age or be married as tenants-in-common in a course of
distribution according to the stocks the said Jessie Harriett
Adams and John Garibaldi Adams taking one share only between
them and the issue of deceased children of mine taking by sub-
stitution the shares only which their respective parents would if
living at my decease have taken.” The testatrix then directed
that the net moneys to arise from the sale of the land comprised
in the settlement hereinbefore stated and then remaining undis-
posed of (which include the lands now in question) should be
held upon trasts declared as follows :—“ Upon trust for such of
my children grandchildren and issue living at my death in whose
favour I have hereinbefore directed and appointed the moneys to
arise from the sale of my estate of Boiton Hill and in the same
parts shares and proportions but subject as to the share of each
child of mine to the directions and declarations hereinafter con-
tained concerning the same and I direct and declare that the
share to which each child of mine shall become entitled in the
moneys to arise as aforesaid shall be retained and held by the
said . . . trustees or trustee upon trust to invest the
same . . . and upon further trust to pay the annual income
of the same share or the securities whereon the saume shall be
invested (which share and securities are hereinafter referred to

under the denomination of ‘the settled fund’). . . into
the proper hands of my child entitled thereto during his or
her life . . . as a strictly personal provision

and immediately after the decease of my same child as to as
well the capital of the said settled fund as the annual income
thenceforth to accrue due from the same” upon certain trusts
for the benefit of the child or children of the same child
as follows :—“ In trust for all or any one or exclusively of
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the children living at my decease of my same child in such H.C. or A.

proportions for such interests and generally in such manner as
such child (and if a daughter whether covert or sole) shall
from time to time by deed with or without power of revocation
and new appointment or by will appoint But no grandchild
of mine in whose favour an appointment shall be made shall
participate under the trust next hereinafter contained in the
unappointed portion of the said settled fund without bringing
the benefit of such appointment into hotchpot And in default
of appointment and subject to any partial appointment in trust
for the child if only one or all the children if more than one
living at my decease of my same child who shall being a son or
sons attain the age of 21 years or being a daughter or daughters
attain that age or be married such children if more than one to
take in equal shares,” with cross remainders. The testatrix then
proceeded to declare her will as follows: —“ but if there shall not
be any child of my same child who being a son shall attain the
age of 21 years or being a daughter shall attain that age or be
married then in trust for the other of my children and their issue
to whom or in whose favour I have hereinbefore appointed the
moneys to arise as aforesaid and as to the shares of such of my
children respectively upon the same or the like trusts as are
hereinbefore declared concerning the original shares of such
children . . . respectively. . . . And I further direct
and appoint that until the said lands and hereditaments herein-
before mentioned shall have been sold as aforesaid the same lands
and hereditaments and the rents and profits thereof respectively
shall so far as practicable be held upon and subject to the same
or the like trusts and provisions as I have hereinbefore appointed
concerning the moneys to arise from the sale of the same lands
and hereditaments and the annual income of such moneys.”

5. The testatrix had seven children, three sons and four
daughters, by her former marriage, all of whom survived her.
The three sons died without having been married. Each of the
four daughters were married in the lifetime of the testatrix and
had issue.

One of the said daughters, now Mrs. Jessie Maria Cumberland,
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is still living. The others are now deceased. Each of them left
children born in the lifetime of the testatrix who are still living.

One of these, Maria Rebececa Adams, mentioned in the said
codicil left two children, also therein mentioned, who are still
living and have attained the age of 21 years.

Another daughter left six children who are still living and
have attained the age of 21 years.

The fourth daughter left one child who is still living and has
attained the age of 21 years.

6. The unimproved value of the said lands has been assessed at
£30,377, from which the respondent has allowed one deduction of
£5,000 under sec. 33 of the Act and a further deduction of £470
under sec. 34 in respect of an annuity, leaving a balance of
£24.907, from which he has made a further deduction of £6,265,
representing the difference between £7,594, one fourth of the
total unimproved value of the land, and £1,329, the value of the
life estate of the said Jessie Maria Cumberland assessed under
sec. 25, leaving an assessed taxable value of £18,637.

7. The appellants claim that they are entitled to separate
deductions under sec. 33 in respect of each of the shares into
which the said lands are distributed under the said codicil and
claim that such deductions should be made in respect of the share
of the children of Maria Rebecca Adams, and six deductions in
respect of the shares of the children of the third daughter.

The questions for the opinion of the Court are :—

1. Whether the appellants are entitled to a deduction under
sec. 33 in respect of each of the shares in the said lands into
which they are distributed under the said codicil and to how many
such deductions they are entitled.

2. If not, on what basis the assessment should be made.

Waterhouse, for the appellants. Under sec. 33 of the Land
Tax Assessment Act 1910, the appellants are entitled to deductions
in respect of the interests of Mrs. Cumberland and of each child of
the other three children of the testatrix. Each of them has an
interest in the land and that interest is derived “in the first
instance ” from the codicil. A beneficiary entitled to share in the
proceeds of the sale of land is interested in that land. The
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beneficiaries could by agreement amongst themselves put an end H.C. or A.

to the trusts and take the land itself.

Sir Elliott Lewis, for the respondent, the Commissioner of Land
Tax. The trustees holding the land on trust for sale and to
distribute the proceeds, none of the beneficiaries, other than Mrs.
Cumberland, have an interest in the land itself. The land is to
be deemed to have been converted : Biggs v. Peacock (1). Sec. 33
only applies where under the instrument creating the trust the
land passes directly from the trustees to the beneficiaries. The
persons entitled “in the first instance ” were the life tenants.

Waterhouse, in reply. For fiscal purposes the Crown must deal
with land as they find it, and the equitable doctrine of notional
conversion does not apply : In re de Lancey’s Succession (2).

GrirriTH C.J. The appellants in this case are trustees. Two
points are raised on the appeal, both arising upon sec. 33 of the
Land Tax Assessment Aet 1910. One raises a question of
general principles, and the other relates to the application of the
Act to the terms of the particular trust. The land held by the
trustees is held by them under the trusts of the will and codicil
of Mrs. Brooke, who died before 1st June 1910. By the codieil,
which was made in execution of a power conferred upon her by
her marriage settlement, she appointed that the trustees should
stand possessed of the moneys to arise from the sale of the land
now in question under a trust for sale contained in the settlement
upon trust for her children living at her decease, except her
daughter Mrs. Adams, and for two named children of Mrs. Adams
in substitution for their mother, and such of the issue then living
of her (the testatrix’s) children dying in her lifetime as being
sons should attain the age of 21 years or being daughters should
attain that age or marry, as tenants in common in a course of
distribution according to the stocks, the children of Mrs. Adams
taking one share between them. She then directed that the
share of each child in the moneys to arise from such sale should
be retained and held by the trustees upon trust to invest the
same and to pay the annual income of such share into the hands
of the child entitled thereto as a strictly personal provision, and,

(1) 22 Ch. D., 284. (2) L.R. 5 Ex., 102.
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on the death of such child, upon trust for the children of such
child as such child should appoint, and in default of appointment
for such children as being sons as should attain 21 years or being
danghters attain that age or marry in equal shares. In the case
of Bdyrean v. Archer (1) it was decided by Melnkyre J. that the
attempted delegation by the testatrix to the children of the power
of appointment was invalid, so that, as the trusts are to be read,
they are for the children of the testatrix living at her decease,
except Mrs. Adams, and those of Mrs. Adams (the latter taking
one share between them), and after their deaths for their children
who should attain 21 years as tenants in common.

When the testatrix died she left seven children, three of whom
died unmarried, so that there remained four stocks. One of the
children, Mrs. Cumberland, is still living, and has a life estate.
Another, Mrs. Adaws, left the two children mentioned in the
codicil, who are still alive and have attained 21 years. Another
daughter, Mrs. Mayne, left six children, all of whom are still
living and have attained 21 years. The fourth daughter, Mrs.
Grane, left one child, who 1is still living and has attained 21
years. The unimproved value of the land is assessed at £30,377.
The question is what deductions, if any, should be allowed in
respect of that value ?

The first point made by the Commissioner is that the trustees
are not entitled to any deduction except one of £5,000, which is
to be allowed in respect of the whole estate.

Sec. 33 of the Land Tax Assessment Act 1910 provides that :
“(1) Any person in whom land is vested as a trustee shall be
assessed and liable in respect of land tax as if he were beneficially
entitled to the land.

“Provided . . . that, in the case of land vested in a
trustee, under a settlement made before the first day of July,
One thousand nine hundred and ten, or under the will of a
testator who died before that day, upon trust to stand possessed
thereof for the benefit of a number of persons who are relatives
of the settlor or testator, then, for the purpose of ascertaining
the taxable value of the land owned by him as such trustee, there

(1) (1892) unreported.
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may be deducted from the unimproved value of the land, instead H. C. or A.

of the sum of Five thousand pounds as previded by paragraph e

(D) of sub-section (2) of section eleven of this Act, the aggregate A;I-;R

of the following sums, namely :— FED’;;R“
“In respect of each share into which the land is in the first Cows-

. . - b SIONER OI"
instance distributed under the settlement or will amongst such [,yxp Tax.

beneficiaries, the sum of Five thousand pounds. or the unimproved Wi
value of his share, whichever is the less.”

The contention of the Commissioner is that as this land
was given to the trustees upon trust to sell and distribute the
proceeds, it is not a case in which trustees stand possessed
of land for the benefit of a number of persons. As a matter
of fact, the codicil contains a power of postponement of sale,
and expressly declares that until the land is sold it is to be
held in trust for the persons entitled to the proceeds. But even
without such a declaration it is clear that, when land is
given to trustees for sale, the persons entitled to the proceeds
have until sale an equitable interest in the land itself. The
definition of “owner ” in sec. 3 of the Act includes in that term
every person who is entitled to receive the rents and profits
thereof as beneficial owner. Clearly the beneficial owners of
this land of which the appellants are the legal owners are the
persons designated in the will and codicil of the testatrix. This
is therefore a case in which land is vested in trustees under an
instrument taking effect before 1st July 1910 upon trust to
stand possessed thereof for the benefit of a number of persons
who are relatives of the testatrix. That is the main contention of
the Commissioner and it fails.

The other question is how many deductions are to be made.
With respect to Mrs. Cumberland, who is still living, see. 25
provides that she is to be deemed to be the owner of the fee-
simple to the exclusion of any person entitled in reversion or
remainder. Her interest has been valued under the rule pre-
seribed by that section at £1,329, and under sec. 33 that amount,
being less than £5,000, goes out altogether.

As to the one-fourth share held for the only child of Mrs.
Grane, the value of that share is one-fourth of the whole value,
i.e., £7,594, from which a deduction of £5,000 must be made.
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As to the Adams shares the question is whether they are
shares into which the land was “ in the first instance distributed
under the will.”  The gift in the codicil is “ upon trust for . .
and for my grandchildren Jessie Harriett Adams and John
Garibaldi Marriott Adams in place of and in substitution for
their mother,” in a course of distribution according to the stocks.

That is a direct gift by the codicil to them of what in the
events that have happened has turned out to be one-eighth each,
which is of less value than £5,000. Each of these children is there-
fore entitled to a deduction of the whole amount of the unim-
proved value of her share. Those shares consequently disappear
from the assessment.

In the case of Mrs. Mayne, she left six children. They take
under the codicil in default of appointment, the gift being to
their mother for life with remainder to her children living at the
death of the testatrix who being sons should attain 21 years or
being daughters should attain that age or be married. Six
children have attained 21 years and they were all alive during
the lifetime of the testatrix, so that the question is whether those
six shares which those children now have are shares into which
the land was in the first instance distributed by the codicil. The
division takes place purely by virtue of the codicil and of
nothing subsequent to it. Each of the children therefore takes
his share directly under the terms of the codicil. Those shares
therefore fall within the terms of sec. 33, and a deduction, which
turns out to be the full amount of each share, should be made in
respect of each share. The result is that the only amount tax-
able is the difference between the value of the share of Grane
and £5,000.

A suggestion was made that there is a difference between
giving the income of proceeds and giving the income of property.
I think it is impossible to maintain such a distinction. 1f, as I
have already pointed out, a person is entitled to the proceeds of
property directed to be sold, until it is sold he has an equitable
estate in the land itself. I should add that it is clear that for
fiscal purposes the State takes property as it finds it, and has
nothing to do with the doctrine of notional conversion, which
only applies between those who are interested in the land or the
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proceeds of the sale of the land. That is clearly established by H.C.or A.

In re de Lancey’s Succession (1).
The first question should therefore be answered by saying that

the appellants are entitled to ten deductions in all, of the amounts
which I have stated.

BartoN J. read the following judgment. I am of the same
opinion. As to the number of deductions I will only add that at
first I had some hesitation as to the meaning of the words “in
the first instance ” in the concluding paragraph of sec. 33 (1), but
further consideration has convinced me that we cannot hold
them, as against the taxpayer, to mean that the deduction can

only be made in respect of the life estates. The words are not :

clear enough to have that effect, while it would have been easy
for the legislature, had that been its intention, to express it
clearly and briefly. I think we must hold “ in the first instance”
to refer to the instrument primarily constituting the trusts, and
from whieh the beneficiary’s title comes, apart from the inter-
vention of any later instrument. The best position in which the
matter can stand for the Commissioner is that there is an ambi-
guity, and one which he is not entitled to have resolved in favour
of the Crown, there being no context to make the matter clear in
his favour.

Isascs J. The first question argued by Sir Elliott Lewis was
that the proviso to sec. 33 is wholly inapplicable because the
trustees are not trustees of the land for these beneficiaries. It has
been pointed out that there are words in the instrument itself
which declare that until sale the trustees shall be trustees of the
land subject to the same or the like trusts and provisions as were
appointed concerning the moneys to arise from sale. But it is
cleat, in my opinion, that independently of that clause, the argu-
ment cannot be supported. The proviso refers to the case of land
vested in trustees. So far this case falls within it. Then the
date of the instrument is applicable. The statutory proviso
then goes on “ for the benefit of a number of persons who are re-
latives of the . . . . testator.” The question is whether the

(1) L.R. 5 Ex , 102,
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land was vested in the trustees for the benefit of a number of
persons. I think thereis no doubt it was. The whole proviso
introduces the equitable interest of persons who are to derive
benefit under the trusts. The words “trustees ” and “ beneficiaries”
arve well known terms in equity and the sole question then which
comes to be determined is whether from an equitable standpoint
these persons are entitled to be considered as owners of the land.
I will just read from two or three cases which show, I think, that
this matter is not reasonably open to any doubt whatever. In
Attorney-General v. Harley (1), Sir John Leach V.-C. said :—
“That money to arise from the sale of land is an interest in land
admits of no doubt.” Sir William Grant M.R., in Pearson v.
Lane (2), was of the same opinion. Then Lord Cairns, in Brook
v. Badley (3),said :—“. . . if a testator devises his land to be
sold, and the proceeds given, not to one person, but to four
persons in shares, and if one of those four persons afterwards
malkes his will, and gives either his share of the proceeds or all
his property to charity, the position of that second testator with
regard to the estate which is to be sold is in substance that of a
person who has a direct and distinet interest in land. The estate
is in the hands of trustees, not for the benefit of those trustees,
but for the benefit of the four persons between whom the pro-
ceeds of the estate are to be divided when the sale takes place.
It may very well be that no one of those four persons could
insist upon entering on the land, or taking the land, or enjoying
the land gud land, and it may very well be that the only method
for cach of them to malke his enjoyment of the land productive,
is by coming to the Court and applying to have the sale carried
into execution, but nevertheless the interest of each one of them
is, in my opinion, an interest in land; and it would be right to
say in equity that the land does not belong to the trustees,
but to the four persons between whom the proceeds are to be
divided.” The last case was referred to with approval in Ash-
worth v. Munn (4) and In re Watts ; Cornford v. Elliott (5), and
seems to put the matter beyond any possibility of doubt.

(1) 5 Mad., 321, at p. 227. (4) 15 Ch. D., 363.
(2) 17 Ves. 101, at p. 104, (8) 29 Ch. D., 947.
(3) L.R. 3 Ch., 672, at p. 674.
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Then as to the meaning of the words “in the first instance ” in H. C. oF A.
sec. 33, I agree with what has been said about that. In my EEJ
opinion they mean that the beneficiary for whose benefit the land  Apcper
is held at the time the question arises derives the title to his =+ =
share directly from the instrument itself and independently of Comnms-

. . . . . . SIONER OI"
any intermediate transaction operating on a share derived directly

Lanp Tax.
from the instrument. ST
saacs J.
On the facts of this case the shares of the beneficiaries are
derived immediately from the codicil, and from that alone.
Therefore, I think the first question should be answered as the
learned Chief Justice has indicated.
Questions answered accordingly.
Solicitors, for the appellants, Walker, Wolfhagen & Walsh, for
Ritchie & Parker, Launceston.
Solicitor, for the respondent, C'. Powers, Crown Solicitor for
the Commonwealth.
B. L.
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