
[H IG H  COURT OF AUSTRALIA.]

B R O W N ..................................................................A p p e l l a n t  ;

D e f e n d a n t ,

AND

%

COURTNEY ........................................................ R e s p o n d e n t .

I n f o r m a n t ,

ON A PPEA L  FROM  T H E  SU PR E M E  COURT OF 
W E STE R N  AUSTRALIA.

Justices—Appeal— Evidence— Depositions—Justices' notes of evidence— Justices Act 
1902 ( W.A.) (2 Ed. V II .,  No. 11), secs. 148, 183, 189, 191.

Sec. 148 of the Justices Act 1902 (W.A.) provides (inter alia) th a t  when a 
conviction is made by justices all parties interested therein shall be entitled 
to  demand and have copies of the depositions. Sec. 183 provides th a t  a  person 
who is summarily convicted m ay appeal to a  Judge of the Supreme Court. 
Sec. 189 provides th a t  a copy of the complaint, depositions, the  conviction, 
and “ o ther proceedings before the justices ” shall be transm itted  to the 
Court to which the  appeal is made. Sec. 191 provides th a t  “ if the Court 
to  which the appeal is made so orders, or the  parties so agree, the appeal 
shall be by way of rehearing ; bu t otherwise the  appeal shall be heard and 
determ ined upon the evidence and proceedings before the justices.”

On an appeal to  the Suprem e Court of W estern Australia from a conviction 
by a m agistrate, no depositions in writing having been taken, the Court adm itted  
in evidence the m agistra te’s notes of the evidence. The appellant was also 
allowed to call, and did call, oral evidence on his own behalf. The appeal 
having been dismissed,

Held, th a t  special leave to  appeal to  the High Court should be refused.

Special leave to appeal from the  Supreme Court of W estern Australia 
(M cM illan  C .J.) refused.

A p p l i c a t i o n  for  s p e c ia l  le a v e  t o  a p p e a l .

At the County Court of Petty Sessions at Perth an information
was heard whereby Richard Edmond Courtney, Commandant of



the 5th Military District, charged tha t George Henry Brown aided 
a certain member of the Defence Force to desert. No depositions 
in writing were taken, but the Police Magistrate took written notes 
of the evidence. No evidence was given for the defence. Brown, 
having been convicted, appealed to the Supreme Court pursuant to 
the Justices Act 1902. The appeal came on for hearing before 
McMillan C.J. Counsel for the prosecution having intimated that 
he intended to  rely on the evidence as contained in the Magistrate’s 
notes, counsel for the defendant objected to this course being taken. 
From the affidavit in support of the present application it appeared 
tha t the learned Chief Justice thereupon stated that the Judges of 
the Supreme Court had met together and decided that where no 
depositions in writing had been taken they would admit as evidence 
the notes of the Magistrate. The Magistrate’s notes were admitted 
in evidence, and, by permission of the Court, evidence was called 
for the defendant. After the hearing of tha t evidence the appeal 
was dismissed and the conviction confirmed.

The defendant now applied for special leave to appeal from that 
decision.

Mason, for the appellant. Under the Justices Act 1902 the only 
evidence admissible is the depositions. See secs. 148, 183, 189, 191. 
In  the absence of depositions the only course was to direct a rehear 
ing under sec. 191.

[ I s a a c s  J. I t was the defendant’s appeal, and he could have 
brought the evidence before the Court by affidavit.]

In view of the fact that the learned Chief Justice stated that the 
same course would be adopted in all cases where no depositions had 
been taken, special leave should be granted.

[ I s a a c s  J. N o  substantial injustice was done to the defendant 
as he was allowed to call evidence for his defence.]

P e r  C u r i a m . Special leave to  appeal will b e  re fu se d .

Special leave to appeal refused.

Solicitors for the appellant, Richard S. Haynes & Co., Perth, by 
John Williamson & Sons.

B. L.


