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[HIGH COURT OF AUSTRALIA.]

SICKERDICK . . : ; : . . APPELLANT;
INFORMANT,
AND
ASHTON " : : . : : : . RESPONDENT.

DEFENDANT,

ON APPEAL FROM A COURT OF PETTY SESSIONS
OF VICTORIA.

H. C. or A. War Precautions—Regulations—V alidity—Power of Commonwealth Parliament—

1918. Defence—Raising forces for service outside the Commonwealth—Statements
—— prejudicial to recruiting—The Constitution (63 & 64 Viet. c. 12), sec. 51 (v1.)
MELBOURNE, —War Precautions Act 1914-1916 (No. 10 of 1914—No. 3 of 1916), sec. 4—
Sept. 17, 26. War Precautions Act (No. 2) 1915 (No. 39 of 1915), sec. 4—War Precautions
By T, Regulations 1915, reg. 28 (Statutory Rules 1915, No. 130 ; Statutory Rules 1916,
;};;r:;?iolk)lu‘;rg No. 159 5 Statutory Rules 1917, No. 207)—Justices Act 1915 (Vict.) (No. 2675),

sec. 150.

The power to make laws with respect to defence conferred by see. 51 (V1.)
of the Constitution is not limited to the making of laws with respect to measures
of defence to be taken within the territorial limits of the Commonwealth,
and, therefore, the War Precautions Act 1914-1916, so far as it deals with the
recruiting of forces for service outside Australia, is within that power.

Reg. 28 (1) (b) of the War Precautions Regulations 1915, which prohibits under
a penalty the making in any circular or other printed publication of statements
likely to prejudice the recruiting, &c., of any of His Majesty’s Forces, is within
the power conferred by scc. 4 (1) (i) of the War Precautions Act 1914-1916.

On an appeal from the dismissal of an information charging the defendant
under reg. 28 with printing a printed publication in which statements were
made likely to prejudice recruniting,

Held, by Barton, Isaacs and Rich JJ., notwithstanding the finding of the
Police Magistrate to the contrary, that the statements made were likely to
prejudice recruiting.
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ArpEAL from a Court of Petty Sessions of Victoria.

At the Court of Petty Sessions at Melbourne, before a Police
Magistrate, an information was heard whereby Frederick William
Sickerdick charged that John Ashton was the printer of and did
print a certain printed publication, to wit, a pamphlet entitled
“Peace,” in which statements were made hkely to prejudice the
recruiting of His Majesty’s Forces, contrary to the War Precautions

Regulations 1915 and the War Precautions Act 1914-1916.
~ The publication, which was headed ‘ Peace! Is it for ever
banned ? 7 was as follows :—

“What a dreadful thing Peace must be! True, Christ preached
it. He gave His benediction to those who strive for it. ‘ Peace I
leave with you; My peace I give unto you,” He said. His gift 1s
spurned to-day. ‘ How beautiful are the feet of them that preach
the gospel of peace,” says Holy Writ. What says the Argus, which
is accepted as a sort of Bible by those who to-day claim to be the
only true representatives of religion and loyalty and patriotism ?

“ Commenting on Monday last on the manifesto issued by the
Labour Party in connection with the Flinders by-election, the Argus
said :—* The Labour Party stands for the immediate cessation of
fighting. The time, in the estimation of these degenerales, is so
appropriate for ceasing just when Germany has been given her
fling.” Said Christ: °Blessed are the peacemakers.” °These
degenerates ! * snorts the drgus.

“This thing, Peace, preached of old by Christ, is so out of fashion
now that no time is suitable for mentioning it. In October of last
year there was a by-election for the Grampians, and the Labour
Party then issued a manifesto that is almost identical with the one
issued for Flinders. At that time the Allies on the Western Front
were passing from one success to the other. Then the Arqus,
frothing at the mouth at the very idea of peace, said on 9th October
1917 :—* The Caucus holds up its hands and screams * Kamerad ! ”
It would surrender on the eve of victory. . . . All the captured
German colonies, including those in the Pacific, the Caucus Party
would return to the Kaiser. It is true that, as against this, it would
require that Germany should retire beyond the Rhine ; but as she
is now being driven thither by more certain methods than pacifism
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can produce, the stipulation would seem to be unnecessary. The
Caucus Party’s manifesto is nakedly pro-German. The German
Government would accept its terms with delight.’

“In another article on the same question in the same issue, it
said :—* Many have remarked on the noteworthy coincidence that
when the Germans were pouring through Belgium, and Paris itself
was in danger of capture, no word of peace was heard in Australia.
Now, when the forces of the Allies, built up after years of tremendous
preparation, are dealing blows that are driving German militarism
tottering to its doom, the Labour Party lifts its voice and exerts
its influence to stave off Germany’s inevitable fate.’

“You see, peace must not be preached at any time. Last year
when Germany was getting the worst of it, the mere mention of peace
was traitorous. It is still traitorous to mention peace when we are
told that the Germans are getting the best of it. In the name of
common sense, in the name of humanity, how much longer is this
mmsane attitude to be tolerated ? Last year the Argus said Germany
was being driven beyond the Rhine © by more certain methods than
pacifism can produce.” The Argus had its way. Pacifism was
trampled underfoot. But was Germany driven beyond the Rhine?
The awful fact is that if a sincere effort was made last year an honour-
able peace could have been secured, and all the bloodshed and misery
that have occurred since would have been averted. Speaking at
Maryborough on 18th October 1917 Senator Pearce said:—
‘ Germany wanted peace, and any one in Australia who talked peace
to-day was playing the game of Germany. He had come there not
to preach peace, but to preach war—war to the knife, until this mur-
derer, this international criminal, was bound and gagged !’

“ Aye, the Arqus editor, in his comfortable office, ‘ safe from the
hell of the bursting shell,” preaches war to the knife. Senator
Pearce, drawing his fat salary, preaches war, for, so long as the
péople keep their thoughts on war, so long will they neglect to have
a reckoning with him and his bungling, incompetent crowd. We
could have had peace last year, Senator Pearce said, but peace would
not suit his book, so let the slaughter go on! But how long, oh,
Lord, how long ? The very air reeks with blood. The upturned
faces of countless slaughtered men speak one question to the high
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heavens : ‘ Your peace, oh, Christ!’ But the Argus editor and H. C. or A.
Senator Pearce say ‘No! There still remains many to be 1‘92
slaughtered, so let the slaughter go on.” Once it was, ‘ Get thee Sioxerprcx
behind me, Satan !’ Now it is,  Get Thee behind me, Christ, with PR
Your exploded ideas of peace !’

“ What has the failure to talk and act peace during the last two
years accomplished ? Killing! more killing! What has the
truculent demand that the war must continue brought about ?
Killing ! more killing! The German people were ready for peace.
In response, we preached war. That response has stiffened and
united the German people, and the result is that to-day Germany
is stronger than ever she was. At the outset it was a war carried
on by the German militarists and junkers. Now it is a war carried

on for national existence by the whole German people, which is a
vastly different and more terrible thing. Last year and the year
before, after the terrible lesson they had, if honourable peace terms
had been granted, the German people would have dealt with their
military overlords as the Allies could never deal with them. The
German people believe that the Allies have left them no resource
but to fight to the last, to keep on killing and being killed. That is
the appalling situation brought about because we allowed the cry
of * Peace " to be strangled. Yet, with the casualty lists impressing
that tragic mistake on our very souls, we are told that it is traitorous
to talk peace. The blood-guiltiness of the last couple of years does
not all lie at Germany’s door. On 15th December 1916 the follow-
ing cablegram was published :—* The New York Times, in a leading
article on Wednesday, said :—** Germany knows that she cannot
win the war, and that her food scarcity is approaching the verge of
starvation. But her peace overtures cannot be dismissed as a
clever manceuvre. Such a view would put the Allies deplorably
in the wrong. A joint statement by the Allies should proclaim
definitely the purpose for which they are fighting ; they would thus
retain the goodwill of neutrals.””” The following day the cables
teported the following statement by Lord Northcliffe :—* The
(German peace move is due to the shortage of food in Germany, and
to the existence of strained relations between Germany, Austria and
Turkey. There is also the fact that Germany knows that in 1917
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Great Britain will have three times as many guns and shells as she
will possess. The proposals have been recewved in England with
contempt !* Yes, the proposals were received with contempt, and
what a bloody harvest has grown out of that contempt !

“ And let it not be forgotten that neither of the Labour mani-
festoes demand peace at any price, but they do undoubtedly urge
that at least negotiations should be entered into in an earnest
endeavour to brihg about peace, and that while the Peace Conference
is sitting, fighting should cease.”

The Police Magistrate found that there was nothing in the publica-
tion which was likely to prejudice recruiting, and he dismissed the
iformation with costs.

From that decision Sickerdick now appealed to the High Court

by way of order to review.
Starke, for the appellant.

Lazarus, for the respondent. Rule 2 of Sec. IV. of Part I1. of the
Rules of the High Court requires appeals from decisions of inferior
Courts of a State exercising Federal jurisdiction to be brought in the
same manner and subject to the same conditions as are prescribed
by the State law for bringing appeals from that Court to the Supreme
Court of the State. Under sec. 150 of the Justices Act 1915 (Viet.)
an order to review can only be obtained by a person who “feels
aggrieved 7’ by the decision. Here the appellant has not stated
that he feels aggrieved, and an informant cannot be aggrieved by a

dismissal of an information.

Per Coriam. We do not think that there is anything in the

objection.

Starke. Reg. 28 of the War Precautions Regqulations 1915 is within
the power conferred by sec. 4 of the War Precautions Act 1914-1916,
and on the authority of Farey v. Burvett (1) both the regulation and
sec. 4 are within the power conferred by sec. 51 (v1.) of the Constitu-
tion. There was an “ error or mistake ”” on the part of the Police

(1) 21 C.L.R., 433.
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Magistrate within the meaning of sec. 150 of the Justices Act 1915.

[Gavan Durry J. Is this Court to hear the appeal as a rehearing,
or should it follow the practice of the Supreme Court 7]

Although where there is a conflict of evidence the Supreme Court
will ordinarily uphold the finding of the Magistrates, if it comes to
the conclusion that as reasonable men the Magistrates should have
decided the other way the Supreme Court will make the order to
review absolute. Here whether the question is one of fact or of law
does not matter, as the only thing to be considered is the document.
The question is, what ought a reasonable man to have thought of
it ?

Lazarus. The Magistrate might properly have found that the
publication was not likely to prejudice recruiting. See McGowan
v. Grieve (1). The Act and the regulation, so far as they deal with
recruiting for military forces to be sent outside the Commonwealth,
are beyond the power conferred by sec. 51 (v1.) of the Constitution,
which is limited to defence within the Commonwealth. [Counsel
referred to Australian Boot Trade Employees’ Federation v. Whybrow

& Co. (2).] Reg. 28 is not a regulation with respect to any of the
matters referred to in sec. 4 (1) (d) of the War Precautions Act
1914-1916.

Cur. adv. vult.

Barron J. In this case the defendant was charged with having
printed a publication, to wit, a pamphlet entitled Peace,” in which
statements are made likely to prejudice the recruiting of His
Majesty’s Forces. At the outset two points were taken concerning
the validity of the War Precautions Act and the Regulations made
under that Act. It was first contended that the regulation was
ultra vires of the Constitution. As to this point I do not desire to
say any more than that the case of Farey v. Burvett (3) completely
disposes of it. It is absurd to suggest that the defence power of
the Commonwealth extends only so far as to authorize measures of

(1) 24 C.L.R., 360. (2) 11 C.L.R., 311, at p. 338.
(3) 21 C.L.R., 433.
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defence within the territorial limits of the Commonwealth. The
judgments in Farey v. Burvett cannot be read without seeing that
cases are conceivable—indeed, will probably arise—in which this
country must necessarily be defended beyond its boundaries, and
in which effective defence would be quite impossible unless its
Forces were sent beyond the seas.

As to the contention that the regulation in question is ultra vires
of the War Precautions Act No. 39 of 1915, the argument really
amounted to this : that if it were established that the regulation was
not within the terms of some one of the paragraphs of sec. 4 (1) it was
therefore not warranted at all. Sec. 4 (1) empowers the Governor-
General in Council to make regulations “for securing the public
safety and the defence of the Commonwealth.” Then it specifies
(without restricting the generality of that initial power) certain
classes of cases in particular as coming, in the judgment of Parlia-
ment, within the purpose indicated. Pars. (a) to (f) comprise those
classes. It must be borne in mind that the regulations sought to be
authorized by that sub-section were regulations for ““ the public safety
and the defence of the Commonwealth.” Now, when we come to
reg. 28 (1) weread : ““ No person shall, by word of mouth, or in writ-
ing, or in any newspaper, periodical, book, circular, or other printed
publication . . . (b) spread reports or make statements
likely to prejudice the recruiting, training, discipline, or adminis-
tration of any of His Majesty’s Forces.” Another regulation (see
Statutory Rule No. 207 of 1917) prescribes that the printer or
publisher of (¢nter alia) any printed publication in which a statement
is spread or made in contravention of the principal regulation shall
be guilty of an offence against the Act. The provision is palpably
and essentially a regulation for securing the public safety and the
defence of the Commonwealth. It would be a waste of words to
say more for the purpose of showing that it is within the power
granted.

Both of the preliminary objections therefore fail.

We have nothing to say as to the wisdom or otherwise of any
regulation : that is a matter for the Legislature. We have said this
on many occasions—it may as well Dbe said once more—that any
objection to the propriety of any regulation is quite beside the



25 C.L.R.] OF AUSTRALIA.

question. This Court is not concerned with any such matters. It
is concerned only with the question of legality. Questions of pro-
priety and wisdom are for Parliament. The Court’s duty is simply
to consider the regulation and the evidence.

The root of the voluntary system is that it is open to the citizen
to make his choice whether he will enlist or not. He is under no
legal compulsion. It is for him to decide whether or not, by reason
of the exigency of the occasion, or his love for his country, or the
pressure on his conscience, it is his moral duty to enlist. If he is
persuaded that the proper course is for the Empire to seek peace
at once, he may assure himself that it is not his duty to aid in the
prosecution of the War. It is the view of many that the War should
be continued to a victorious end, on the ground that such a course
is the only means of securing a just and lasting, as distinguished
from a makeshift and precarious, peace ; that thus and thus only
can the Empire with its allies, and, indeed, humanity, be rendered
safe. There are others who oppose and even deride this view, and
urge immediate negotiation and the making of the best terms now
possible. Looking at this pamphlet, that is the view of those who
promote such a publication. Is this not calculated to dissuade
men from thinking it to be their duty to enlist ¥ The regulation
is issued by the Executive, the authority appointed by the Act to
make and issue it, on the view that recruiting is urgent and should
not be impeded. Is the pamphlet or any part of it, when the whole
is fairly read together, likely (z.e., calculated, see Caits v. Murdoch
(1)) to prejudice recruiting ? It is not for us to decide on the
urgency of recruiting or whether it may be justly opposed. That is
for the law-making authority. The Courts do not interfere to say
that a law is just or unjust. It has been made law that recruiting
must not be impeded, and that nothing shall be done which is likely
to impede it. Is the pamphlet calculated to impede it ; and, if so,
is there any evidence the other way ? The question rests on the
construction of the pamphlet. There is no other evidence, and no
evidence was called for the defence.

The pamphlet contains the following statements among others
and I may say there are other passages in it of the same character as

(1) 24 C.L.R., 160.
YOL. XXV. 35
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those to which I shall refer. But it is enough if there is contained
in the pamphlet any statement which, read fairly with its context,
is likely to prejudice recruiting. Here is one passage :—" The
awful fact is that if a sincere effort was made last year an honourable
peace could have been secured, and all the bloodshed and misery
that have occurred since would have been averted. Speaking at
Maryborough on 18th October 1917 Senator Pearce said :—° Ger-
many wanted peace, and any one in Australia who talked peace to-day
was playing the game of Germany.” . . . Senator Pearce, drawing
his fat salary, preaches war, for, so long as the people keep their
thoughts on war, so long will they neglect to have a reckoning with
him and his bungling, incompetent crowd.” That is a statement
that the Minister of Defence desires to prolong the War so that
the day of reckoning which awaits him with others at the hands
of the electors may be postponed. That is a statement which should
appear to any reasonable mind as being likely to prejudice recruiting.
Here is another passage :—“ We could have had peace last year,
Senator Pearce said, but peace would not suit his book, so let the
slaughter go on! . . . There still remains many to be
slaughtered, so let the slaughter go on.”” Well, that surely means
that the Minister of Defence, who in the opinion of the writer is
largely responsible for the prosecution of the War, desires the
War to go on as long as there are still men to be slaughtered.
No two opinions can be held as to this passage :—*° What has the
failure to talk and act peace during the last two years accomplished ?
Killing! more killing! What has the truculent demand that the
war must continue brought about? Killing! more killing!”
That means that killing will go on indefinitely unless peace is made
soon, and that the responsibility lies with those who do not ask
Germany for peace. The duty of defence against aggression is
not hinted at either in this or any other passage of the pamphlet.
It is written as if the Germans and their allies were the injured party
and the fault that of Britain and her allies. Here again :—* The
German people were ready for peace. In response, we preached war.”
That means that the side of the writer’s country was responsible
for the continuance of the War, which we could bring to an end by
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accepting peace at the hands of the Germans. The direct implica-
tion is that we could have had a just peace by asking for it—unless
it be suggested that the authors of this pamphlet were recom-
mending that we should accept a peace neither just nor honourable.
The pamphlet continues :—* Last year and the year before, after
the terrible lesson they had, if honourable peace terms had been
granted, the German people would have dealt with their military
overlords as the Allies could never deal with them.” Does that not
mean that the Allies were unwilling to grant an honourable peace ?
“The German people believe that the Allies have left them no
resource but to fight to the last, to keep on killing and being killed.
That is the appalling situation brought about because we allowed
the cry of ‘ Peace’ to be strangled.” There the same thing is con-
veyed in other words. “ The blood-guiltiness of the last couple of
years does not all lie at Germany’s door.” What can this possibly
mean except that at the door of the British Empire and its allies
lies this awful guilt ? and, if that isits meaning, then it implies that
the British Empire has been guilty of conduct base to the very
depth of turpitude, and how can it be doubted that such an implica-
tion against our country is not only calculated to prejudice recruiting,
but, if it is believed, is certain to have that effect ?

But it would be idle to prolong quotations from a publication of
which the character and, if that were necessary to be proved, the
intention are so palpable. As 1 have said, people are entitled to
their opinion as to whether they ought to enlist or not, and as
to whether there should be recruiting or not ; but the law has said
that they must not make statements which are likely to be pre-
judicial to recruiting.

The statements which I have read have a very obvious meaning,
and I see nothing in the context to alter their meaning. The
context, indeed, tends to accentuate it. The questionis: Are these
statements calculated to cause any who believe them to decide not
to enlist ? If so, they are likely to prejudice recruiting. I have no
doubt in my mind as to the probable effect of such statements on
the mind of a person who was considering the question as to whether
he should or should not enlist. It is not to the purpose to consider
what the respondent desired or intended to be the effect of his
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statements. The question is not whether he intended to prejudice
recruiting, but whether he printed something containing statements
likely, that is, calculated or tending, to prejudice recruiting. That
question cannot be answered in the negative by any reasonable
person. 1t may be enough for us to say that our view of the facts
is that the thing printed is of such a kind. My opinion is not only
that it is, but, further, that if the question of fact were left to a jury
only one reasonable conclusion would be open to them.

The appeal must be allowed, and the order made absolute, with
costs here and in the Court below.

My brother Gavan Duffy desires me to say that he concurs with
the other members of the Bench in thinking that the point raised
at the Bar by Mr. Lazarus as to the validity of the War Precautions
Act under the Constitution, or alternatively as to the validity of
reg. 28 (1) (b) in relation to the War Precautions Act itself, cannot be

supported.

Isaacs J. Reg. 28 of the War Precautions Regulations, so far as
material to this case, provides as follows : * No person shall .
in any . . . circular, or other printed publication
(b) . . . make statements likely to prejudice the recruiting

of any of His Majesty’s Forces ”; and ““if any person
contravenes this regulation, he shall be guilty of an offence against
the Act.” The respondent was prosecuted for printing a pamphlet
of which 10,000 were struck off, the contention of the prosecution
being that it contained statements in contravention of the regu-
lation. The Police Magistrate dismissed the information as he con-
sidered that it did not contain any statement likely to prejudice
recruiting. This appeal is brought on the ground that the decision
was wrong, inasmuch as the language of the pamphlet was clearly
calculated to prejudice recruiting.

The respondent’s contentions were: (1) that reg. 28 was
ultra vires of the War Precautions Act; and (2) that, if the regu-
lation was justified by the Act, the Act itself was pro tanto invalid
as being beyond the constitutional power of defence—the contention
being that the power of defence does not extend beyond the limits of
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Australia ; and (3) that the Magistrate’s decision was right, and H.C.or A.

should be sustained.
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As to the regulation in relation to the Act, it is provided by sec. 4 Sicxerprcx

of the War Precautions Act (No. 2) 1915 that all regulations made
prior to that Act, purporting to be regulations under the Principal
Act, shall be deemed, as from the date of the making thereof, to
be of equal validity as if they had been enacted in the Principal
Act. The first objection, therefore, must fail.

As to the Act itself, the objection has no merit. It is absurd to
limit the effectual defence of Australia or any country to operations
on its own territory. Imagine the Navy confined to the three mile
limit !

It comes down to a question of fact as to whether the pamphlet
contains any statement likely to prejudice recruiting. That is deter-
mined one way or the other by the mere reading of the document.
I have nothing to do as a Judge with the policy of the regulation :
I have only to interpret it, applying the facts so as to see if the regula-
tion was contravened. To determine this question I have to ask
myself what effect the pamphlet would have on a man who was
deliberating whether he would or would not enlist. There are men
who are moved to enter the ranks only if convinced of the justice of
our cause. This war is a gigantic struggle forideals ; forirreconcilable
ideals. The German ideal is world mastery, and its ideal method of
attaining its end is terrorism, inspired by ruthless and cynical dis-
regard of all human rights and sufferings and of all national honour.
We are fighting for the ideal of a world in which every nation can call
its soul its own, and where all people on earth may pursue their lives
in peaceful development ; and when that ideal is secured we shall
gladly welcome peace. This pamphlet—whatever it means in other
portions—does in one portion depreciate our present conduct and
policy in relation to the War ; it attributes to us blood-guiltiness ;
it elevates Geermany as a country seeking peace, without adding to
the statement the only terms on which the enemy will at present
have it. Such statements must, in all human reason, weigh in the
mind of such a man as I have mentioned, when he is deliberating
whether he will enlist or not. It follows that the finding of the

v.
ASHTON.

Isaacs J.
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Police Magistrate cannot be supported, and the appeal must be
allowed.

Ricu J. The question raised by my brother Duffy as to the
nature and scope of the proceeding before us was not argued at the
Bar, and, in the opinion I have formed of the facts, I find it unneces-
sary to pass upon it. A careful perusal of the pamphlet as a whole
must lead anyone to the conclusion that there are statements in it
which are likely to prejudice recruiting. 1 therefore consider that
the Magistrate’s finding was erroneous.

I agree that the constitutional point is untenable, and that reg. 28
(1) (b) 1s authorized by the War Precautions Act, sec. 4 (1) (i.).

Appeal allowed. Order of dismissal discharged.
Case remitted to Court of Petty Sessions to
be dealt with in accordance with judgment of
this Court. Respondent to pay costs of appeal
and £2 2s. costs of proceedings below.

Solicitor for the appellant, Gordon H. Castle, Crown Solicitor for

the Commonwealth.

Solicitor for the respondent, Mark Lazarus.
B. L.



