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(HKJII COURT OF AUSTRALIA.] 

THOMAS I'CKCLLL . APPKI.I.AN I ; 

AND 

THE DEPUTY FEDERAL COMMISSIONS?. 
OF TAXATION RESPONDENT. 

Bill of Sale Declaration of Trust Validity Effect oj Bill* »/ 
s„i,. .1,7 IS'.II {Qd.) (66 I ni. \. 23), -" 3, i 

The Bills of Salt Act oj 1891 (Qd.) provides, bj asm. 3 and i. that until 
registered bo the mannei presoribed bj that Art. bill 
nlin. declarations of trust of ohattels without transfer) undi i which the holder 
or grantee has power, either with or without notii e knd i ithei immediately er 
ut any future time, to seize oi take |»' nj i battels omprised thi n in 
or m a d e suhjeol thereto, shall not have an] effect 

An ownei declared himself a trustee ol oertain prop rtj (im luding i I 
for liiiiisi-lf. In-, wife and Ins daughter (the interest of the daught i I 

settled). In declaring the trust he reserved to hima Ii exorosivi powers of 
management and disposition The declaration was not registered under the 

BitU of Sol Act. 

Held, that the declaration of trust was valid and binding upon the Bettlor, 
on the ground that it was not a declaration of trust oi ohattels within the 
meaning of the Bills of Salt Act by Knox C.J., Daffy and Rich JJ., bet 
neither the wife nor the daughtei had power under the deed to seize or take 
possession of the chattels comprised therein; by Isaac* J., because the deed 
operated, if at all, only as a gift ol shares of the settlor's profits arising from 

the business. 
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SPECIAL G LSE. 

The appellant, Thomaa Puroell, was a. grazier in Queensland, and 

early in 1916 was the owner of a station known as Galway Downs. 
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H. C. or A. other pastoral holdings, and live stock depasturing thereon. On 

20th May 1916 he executed a declaration of trust in favour of him-

PURCELL self, his wife and his daughter, in terms which so far as material 

DEPUTY are se^ ou^ m ^ne judgments hereunder. 

FEDERAL Purcell was assessed by the respondent, the Deputy Federal 

SIONER OF Commissioner of Taxation, to income tax in respect of £35,129 as 
TAXATION. . . . . . . . . 

income derived from the grazing business during the year 1st July 
1916 to 30th June 1917. It was claimed on behalf of the appellant 
that this income was received by him as trustee for himself, his wife 

and his daughter in equal shares, and that each beneficiary should 

be assessed in respect of one third share of that amount. 

On appeal to the High Court (Knox C.J.), the respondent put 

forward the contentions: (1) that the declaration of trust was 

within the terms of sec. 53 of the Income Tax Assess?nent Act 1915-

1916, and must consequently be disregarded for the purpose of the 

assessment of income tax ; (2) that the declaration of trust was 

a bill of sale within the meaning of the Bills of Sale Act of 1891 (Qd.) 

(55 Vict. No. 23), and, not having been registered in the manner pre­

scribed by that Act, was void and of no effect. 

Knox C.J. found in favour of the appellant on the first contention; 

and with respect to the second directed, under sec. 18 of the Judiciary 

Act 1903-1910, that the following question be argued before the 

Full Court: Whether the declaration of trust dated 20th May 1916 

executed by the appellant, not having been registered in the manner 

prescribed by the Bills of Sale Act of 1891, is a valid declaration of 

trust binding on the appellant, or is of no effect with respect to the 

chattels comprised therein. 

Woolcock and Hart, for the respondent. On the execution of the 

declaration of trust without ostensible change of possession, the right 

of possession which was formerly in the appellant in his own personal 

right became vested in him as trustee for himself, his wife and 

daughter. By sec. 3 of the Bills of Sale Act of 1891 the Act is 

intended to apply to cases where goods remain in the possession or 

apparent possession of the grantor, while the property or right to 

take possession is vested in some other person. The words " declara­

tions of trust of chattels without transfer " import that the ostensible 
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possession remains in the grantor. N o express power is required H- c- r,t A-

in the document to give tlie holder or grantee " power to seize or 

i referred to in sec. 3 (2): if the right to seize is the PURCEIA 

legal result of the execution of the document, that is sufficient; it D E P U T Y 

is sull'icient if the right to take p ion is vested in one of the *Er)ERAL 

grantees. There is a notional change of possession by virtue of the SIONER or 

document, for the right to possession was transferred from the 

appellant as owner to the appellant as trustee. This is an equitable 

assurance of chattels (Mercantile Acts 1867 to I 's'>6 ; Ex parte Ma,hay 

and Brown ; In re Jeavons (1) ). It is necessary that the document 

should contain a power to seize. [Counsel referred to Ex parte 

('aaper ; In re Baum (2) ; Woodgale v. Godfrey (3) ; Snell v. //- ighton 

( I) ; In re. Roberts ; Evans v. Robert* (5) ; Aiming v. Annini (6) : 

Dublin City Distillery Ltd. v. Doherty (7).| Possession of the 

trustee is the same us possession of t liecesl iii que t rusl ' Halsbury, vol. 

xxvm., p. 94 ; Lard Grenville v. Blyth (8) : Stone \. Godfrey (9) : 

Ashton v. Blackshaw (10) ; Adams v. Adams ill); In n Williams ; 

Williams v. Williams (12); R. v. Townshend (13) ; Ex part, Hub 

hart! ; lit. re llardteiek (II) ). A trustee cannot assert any righl bo 

possession adverse to I ba1 of t be oesl oi que I rust, [ Rhodt i \ M 

well IIill Land Co. (15) W H S also referred to.] 

/-Vi; K.C, Ryan K.C. and Ihtuglas, for the appellant. The 

declaration of trust does not fall within the terms of Beo. 3 (-). for 

here then' is uo power in the grantee to seize or bake possession. 

No our of the cestui que trusts had the right. 

| ISAACS .1. referred to Foieler v. Foster I 16) ; Lett* rstedt v. Broert 

(17); Spencer v. Midland Railway Co. (18); Halsbury, vol. in., 

p. 11 ; Great Eastern Rail/way Co. v. Lard's Trustee (19).] 

A declaration of trust of two thirds in favour of A and B is the 

same as a declaration of trust of two thirds in favour of A and B 

(1) L.R. 8 Ch., 043, at p. 648. (11) (1892) 1 Ch., 369. 
(2) in Ch. D., 313. (12) (1912) 1 Ch., 399, at p. 404. 
(8) l Ex. D., 50. (13) 16 Cox C.C., 166. 
(I) 1 Cab. « El., 96. (14) 17 Q.B.D., ti90. 
(6) 36 Ch. D., 106. (16) 29 I'n . 560, at p. r.03. 
(6) t C.L.R., 1049. (lfi) 28 1...I. Q.B., 210. 
(7) (1914) \ C . 823. (17) 9 App. Cas., 371. 
(8) tti \rs.. 224, m p. 231. (IS) 11 T.L.R.. 542. 
(9) 5 DeG. M. S G., 76, ai p. 92. (19) (1909) A.C, 109. 
(10) L.K. 9 Eq., 510, at pp. 618-619. 
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H. C. or A. and one third in favour of the settlor (Charlesworth v. Mills (1); 

Halsbury, vol. xxvm., sec. 201). This is not a declaration of trust 

of chattels within the meaning of the Act (Ramsay v. Margrett (2)). 

1920. 

PURCELL 
V. 

DEPUTY 

FEDERAL 

COMMIS­
SIONER OF 
TAXATION. 

Woolcock, in reply. 

Cur. adv. vult. 

Aug. 14. The following judgments were read :— 

K N O X C.J. A N D G A V A N D U F F Y J. (read by K N O X C.J.). On 20th 

May 1916 Thomas Purcell signed a declaration of trust which, so 

far as is material, is as follows :—" I Thomas Purcell of Galway 

Downs Station in the State of Queensland grazier do hereby declare 

that I hold the whole of m y business of a grazier now carried on by 

m e at Galway Downs aforesaid or elsewhere in the State of Queens­

land and the whole of the capital stock-in-trade credits and assets of 

the said business which now and from time to time may represent 

the same (hereinafter called ' the trust premises ') particulars of part 

of such assets being set forth in the schedule hereto in trust as to 

one equal undivided third part thereof for m y wife Subyna Purcell 

as to another equal undivided third part thereof to pay the income 

thereof to m y daughter Mary Purcell until she attains the age of 

twenty-one years and when she attains the age of twenty-one years 

as to both the capital and income thereof for m y said daughter 

absolutely but if m y said daughter shall die before attaining the 

age of twenty-one years as to both the capital and income thereof 

for m y said wife absolutely and as to the remaining equal undivided 

third part thereof for myself upon the trusts and subject to the 

powers provisoes and declarations hereinafter expressed that is to 

say :—1. Notwithstanding anything in these presents I shall be at 

liberty from time to time and at any time in m y absolute and uncon­

trolled discretion either to continue carry on manage and control 

the said business or any part thereof as I shall think proper or to 

discontinue wind up or realize the same or any part thereof or to 

sell mortgage charge or give security for the purposes of the said 

business over the same or any part thereof or otherwise dispose of 

(1) (1892) A.C, 231. (2) (1894) 2 Q.B., 18, at p. 25. 
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or deal t hi-i i",'. it h in t he same manuer as if I were the absolute on uer H- C. o» A. 

thereof and these presents had not been executed and in particular 

I shall be at liberty to sell the said business or any part thereof to P,R. 

any company or to any trustees or trustee Eor or on behalf of any DBTDTI 

proposed oompany or to take any person or persons into partnership ' 

in the said bu ine on such terms and conditions as I shall think s",v-' 
• i l l i TAXATI 

proper and to accept payment in cash by instalments in shares 
stock or debentures of any company or propo i I company or partly oava/outi)- J. 

in one and partly in another or others of Buch modes of paymenl 

or otherwise howsoever without being in any way responsible or 

accountable for any loss or damage thereby incurred or suffered 

and uo debtor purchaser mortgagee encumbrancer! or other person 

shall be in any way concerned to see to the application ol any 

mone\ s pa.id to m e and m y receipt alone shall be a sufficient and 

complete discharge to any such debtor purchaser mortgagee encnm 

brancer or other person and I declare that the intention of these 

presents is that no person taking any beneficial interesl in the laid 

business or in any part thereof bj * irltie of I bese presents shall be 

entitled in any manner whatsoever lo intermeddle or inti itb 

or in any manner control m y management ol or m y discretion to 

carry on wind up Bell charge or otherwise dispose of or deal with 

same ami that I shall be tit till times entitled to use and employ the 

trust, premises or any pari thereof for the purposes of the >aid bu&i 

ttcss and to stthjeet the same to all incidents ol trade risk and loss 

to be incurred or sustained in the carrying out and conduct then 

in such and the like manner and as fully to till intents and |>urposes 

in all respects as if the said business w ere niv own absolute property 

ttnd shall l>c entitled to deal with the same accordingly save and 

except that 1 shall not draw out or divert any pari of the assets of 

the said business for niv own purposes merely and shall not charge 

or encumber or in anywise diminish such assets or any part thereof 

for or in connection with any purpose or purposes other than those 

of the said business but nothing hereinbefore contained shall pre­

clude m e from drawing niv share of profits of the said business from 

lime to time in the ordinary course. . . . 6. I further declare 

that it shall he lawful for m e from time to time and at any time by 

writing under m y hand to nominate and appoint anv other persons 

Vol . \\\ 111. 
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H. C. OF A. or person to act as trustees or trustee of the trust premises either in 
192a conjunction with or in substitution for myself and for the said pur-

PURCELL poses it shall be lawful for me to do all acts matters or things and to 

DEPUTY execute all writings which I may consider necessary or expedient 

FEDERAL for the purp0se of investing such persons or person with all the 
COMMIS- * X 

SIONER OF rights powers capacities and duties of trustees or of a trustee of 
AXATI. N' these presents and I further declare that if I shall die without 

GavanCDu'ffy J. having exercised this present power of appointing new trustees or 

a new trustee of the trust premises or if at the time of my death 

there shall happen to be no such trustees or trustee then the trust 

premises shall vest in the trustees for the time being of my will as 

trustees thereof Provided always and I further declare that if I shall 

at any time exercise this present power of appointing new trustees 

or a new trustee of the trust premises such new trustees or trustee 

for the time being shall not be bound or entitled to require any 

transfer to themselves or himself of the trust premises or any part 

thereof and shall not at any time be bound to ascertain the amount 

of the share of profits to which any beneficiary may at any time or 

times be entitled under trusts hereby declared or created or be 

responsible for any costs which any such beneficiary his or her 

executors administrators or assigns may incur in ascertaining or 

attempting to ascertain that amount and shall not be bound or 

concerned to learn what may be the application or misapplication 

by me of or my dealings with the trust premises or any part thereof 

or with the said business or the capital stock-in-trade credits or 

effects thereof or my conduct in relation to the said business and 

notwithstanding that they may have had notice express or implied 

of any misapplication by me of the trust premises or of any property 

of the said business or of any misperformance or breach of any of 

the provisions of these presents such trustees or trustee shall not be 

answerable or accountable for any loss which may arise or be 

occasioned thereby. 7. I further declare that if at the time of my 

death I shall not have converted my said business into a limited 

liability company or sold or disposed of the same to any such 

company or in either case shall have died without having allotted 

or caused to be allotted as investments representing the trust premises 

or any part thereof any debentures or shares of any class in any 
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s1"''1 company then and in any such case the trustees of my will H. C. OF A. 

may uotwithstanding anything in these presents exercise anv power 1920' 

conferred upon them by m y will of converting the said business or POBOKLL 

any part thereof into a limited liability company or of selling or D E P U T Y 

disposing of the tame or any pari thereof to anv such companv in F E D E R A L 

t he same manner as u t hese presents had not been executed and m a y SIONER or 

allot or cause to be allotted any debentures or shams of any class AXATIO?' 

of or in any such company as investments representing the trust K S S H E W I * J. 

premises or tiny part thereof. 8. I further declare that if pursuant 

to any power conferred upon them by m y will the trustees of m y 

will continue to carry on the said busineg or any part thereof after 

m y death then notwithstanding anything in these pr< iey 

shall at ah1 times and in all respects have the like powers of manage-

menl control and <li position and shall enjoy the like freedom from 

interference by the trustees or trustee tor the time being of the 

trust premises or by any person beneficially interested in the said 

business by virtue of these presents and shall have the like right 

I" "se and employ the trust premises or anv part thereoi III the 

sanl business and the like discretion in relation iii the said business 

or its continuance discontinuance sale or other disposition as is 

conferred upon or reserved to m e during my lifetime by thi 

presents." There were then set out, in a schedule. Galway Down. 

and certain other pastoral holdings, together with certain sheep, 

cattle and horses thereon; and the schedule continued: " A n d 

all my interest m the assets of the business of a grazier carried 

on by m e in co-partnership with .Matthew Boran D'Axcy ai Ellen-

burnie in the district of Gregory South." 

At the time of signing the declaration of trust Purcell was the 

owner of the chattels mentioned in the schedule. 

On the hearing of the appeal it was decided thai the declaration 

of trust was not affected by the provisions of sec. 53 of the Income 

Tar Assessment Act, ODA the following question was directed to be 

argued before the Full Court, namely, "Whether the declaration 

of trust dated L'Oth May 1916 executed by the appellant, not having 

been registered in the manner prescribed by the Bills of Sale Act of 

1891, is a valid declaration of trust binding on the appellant, or is 

of no effect with respect to the chattels comprised therein." 



84 H I G H C O U R T • [1920. 

H. c. OF A. There was no ostensible change in the possession of the property 
1920' in question on or after the date of the declaration of trust, Purcell 

PURCELL remaining in possession of the whole of the property and continuing 

DEPUTY ^° manage the stations as before. 

FEDERAL J^ JS j n o u r opinion quite clear that the declaration of trust in 
COMMIS- A -1 

SIONER OF question is a declaration of trust without transfer within the meaning 
' of sec. 3 (1) of the Bills of Sale Act, but it is necessary to consider 

GavanSiiuffy J. the provisions of sec. 3 (2) which limit the application of the Act 

to bills of sale under which the holder or grantee has power, either 

with or without notice, and either immediately or at any future 

time, to seize or take possession of any chattels comprised therein. 

W e do not think that this section requires that the bill of sale in 

order to come within the Act should contain express words giving 

power to the grantee to seize or take possession : in our opinion it 

is sufficient if the legal effect of the transaction evidenced by the 

bill of sale is to confer on the grantee a right enforceable at law 

or in equity to take possession of the chattels comprised therein. 

The question whether the declaration of trust now under consider-

tion confers such a right is one which depends on the true construc­

tion of that document. In the case of a declaration of trust we 

apprehend that the persons beneficially interested take the place 

of the holder or grantee of an ordinary bill of sale, and the question 

therefore is whether by virtue of the declaration of trust the bene­

ficiaries thereunder acquired the right to take possession of the 

chattels comprised therein. It appears to us that the real transac­

tion evidenced by the declaration of trust .was that Purcell (the 

settlor) parted with his beneficial interest in two thirds of the 

property comprised therein retaining his legal interest in the whole 

as well as his beneficial interest in one third of the property. Does, 

then, the declaration of trust give to Mrs. and Miss Purcell, or either 

of them, the right to seize or take possession of the chattels com­

prised therein ? In our opinion it does not. The effect of the 

declaration of trust appears to us to be that Mrs. and Miss Purcell 

each became entitled immediately to one third of the income of the 

trust property, and Mrs. Purcell immediately, and Miss Purcell 

eventually, to one third of the corpus, but subject as to both interests 

to the right of the settlor to retain possession of the property and 
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to continue to manage and carry on the rta or as long as he H. C. OF A. 

should think proper, and subject also to his right to provide bv 

his will tor the management after his death. These provisions do IVRCF.LL 

nol seem to us to offend . any rule of law or equity. W e see |> F P r T V 

no reason why a settlor should nol retain full powers of manage- I,'i
EnERAL 

meni. with the right to keep posses ion of property in which, not- woiraa<w 

withstanding the settlement, he retains a substantial beneficial ' 

interesf ; and we think this is v.k..; the -ettlor has in effect done ^""^uatiy J. 

in the presenl ease, although he has in form declared that he holds 

one third of t he set tied property in trust for himself. If the transac­

tion bad taken the form of an assignment by the settlor to trustees 

for Mrs. and .Miss Purcell of two thuds of his beneficial interest 

subject to the same j no visions as those contained in the declaration 

of trust, especially in clauses I amis, we do nol think it could have 

been contended thai the trustees of tin* settlement could have 

taken possession of any portion of the chattel-, o prised in the 

settlement, and m sulistaitce we see no difference between tb i1 case 

and the present. 

For these reasons we are of opinion that tin- declaration "I b 

is not rendered invalid by reason of the omission to register it under 

the Bills Of Sale . lei. 

The answer to the question submitted should be: " The declaration 

of trust is valid, and binding on the appellant." 

Is \ u's J, This mat ter conies before us by way of a direction ol I be 

learned Chief Justice, under S60. 18 of tile Judiciary A. I 1908 1910, 

On the original hearing before him of an income tax appeal. The 

direction was that there be argued before the Full Court the ipies-

tion " whether the declaration of trust dated 20th May 1916 executed 

by the appellant, not having been registered in the manner pre­

scribed by the Bills of Sale Act of 1891, is a valid declaration of trust 

binding on the appellant, or is of no effecl with respect to the chattels 

Oomprised therein." His Honor decided that the declaration of trust 

is not affected by the provisions of aec. 53 of the/i • Faa Assess­

ment Act. W e have, therefore, on this proceeding, to read the d e e d — 

whatever ot her const nict ion we m a y put upon it—as one not having 
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H. C. or A 

1920. 

PURCELL 

v. 
DEPUTY 

FEDERAL 

COMMIS­

SIONER or 
TAXATION. 

Isaacs J. 

the purpose or effect of in any way directly or indirectly defeating, 

evading or avoiding any duty or liability imposed on any person by 

the Income Tax Assessment Act, or preventing the operation of the 

Act in any respect. Consistently with that limitation, its con­

struction and effect and its purpose, as gathered from the terms, 

are not only open to us, but are in the path of our duty. 

It purports on the face of it to be, and it is put forward by the 

appellant as, a declaration of trust, and it was not denied by his 

learned counsel that it falls within the statutory definition of a 

" bill of sale " in sub-sec. 1 of sec. 3 of the Act as being a declaration 

of trust of chattels without transfer. It will be presently seen that, 

though it purports to be a declaration of trust, it falls within the 

statutory definition, yet, when read as a whole, m y clear opinion 

is that it does not really answer even that description, because the 

trust deed, when properly and consistently construed, reduced the 

gift primarily appearing to, at most, rights in respect of income of 

the settlor arising out of his business and assets. 

The contest nominally arises over sub-sec. 2 of sec. 3, which pro­

vides that the Act applies only to bills of sale " under which the 

holder or grantee has power, either with or without notice, and 

either immediately or at any future time, to seize or take possession 

of any chattels comprised therein." And, to begin with, I deal 

with the deed on that basis. W e have to consider, therefore, in the 

first place, whether the " grantee " has the power of taking posses­

sion of the chattels. It is conceded that the power to take posses­

sion need not be given in express terms. It is sufficient if the rights 

conferred by the instrument are such as to include the right of 

possession. As equitable transfer, or an equitable declaration of 

trust of the proceeds of the property, without more, entitled the 

owner to possession (Ex parte Montagu ; In re O'Brien (1) ), it is 

impossible to determine the question of the right of possession 

without a careful examination of the document itself, in order to 

ascertain its full nature and the rights of the parties according to 

its terms and legal operation. 

It is made by Thomas Purcell, the appellant, who relies on its 

provisions to relieve him of taxation, in respect of two thirds of 

(1) 1 Ch. D„ 55*. 
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the income arising from the trust property, because, as was con- H*J^°r> 

tended in argu nnail In Im;• us, he, by the deed, parted with two thirds ^ J 

of the property. Bythedeed, Purcell describes himself as of Galway P C R C E I X 

Downs Station in the State of Queensland, grazier. H e makes an J)f ,,T TY 
express declaration of trust. The trusl property is described as J E H 

" the whole of m y business of a grazier now carried on by m e at M O W 

Galway Downs aforesaid or elsewhere in the State of Queensland 

and the whole of the capital stock-in-trade credits and assets of the 

said business which now and from time to time m a y represent the 

.same (hereinafter called 'the trust raeauae ') particulars of part of 

such assets being set forth in the schedule hereto." The schedule 

sets out as pastoral holdings, Galway Downs and eleven others. It 

also mentions all the sheep, cattle and bcrse* thereon branded as 

specified. It also includes till his interest m the assets ol a separate 

business earned on by the settlor in oo partnership with one D'Arcy 

on another station. All that property is declared bj the Bettior to 

he bald m trust as to one equal undivided thud part for bis wife, 

Subyna Purcell, who gets primarily an immediate absolute a 

indefeasible undivided third in the whole business and 
then, as to another e pial undivided third part, to pay the income 

thereof to his daughter, Mary 1'mvell, until she attain- fcwenl one 

and when she attains that age to her absolutely, bu1 it she dies 

before twenty one, then as to both capital and income lor his wife 

absolutely; and finally as to the remaining equal undivided third 
part for himself. Il is important to note that he expressly delimits 

the fullest beneficial interest given to he held by himself as -one 

third," whioh confirms the interest given to the ,laughter. Sheg 

an immediate absolute vested (In reGossling; Gossling v. Elcock(l)), 

though defeasible, undivided third of income and corpus (In re 

L'llerminier: Maunsei/ e. Ihis/an (2) ). Thai is the whole of the deed 

so far as it confers rights or property on the wife and daughter; and, 

supposing for the moment the deed stopped there, what would be the 

right of the parties? That suppositionis made for two reasons. First, 

because one view put forward has been that we m a y and ought to 

regard the declaration of trust as a mere trust for the wife and the 

(1) (1808) 1 Ch.. lis. (2) (1894) 1 Ch., 675, at p. 676. 
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Isaacs J. 

H. C. OF A. daughter, the settlor excluding from the operation of the trust instru-
1920' ment, excepting in point of law, the residue of the beneficial interest 

PURCELL from the ambit of the deed, namely, the one third not given away. 

D E P U T Y The second reason is that it was argued that, because the settlor is 

FEDERAL himself the trustee, transfer of possession to himself is unnecessary or 

SIONER OF impossible in law. Now, as to the first view mentioned, it is true 
TAXATIONS 

he did not give the others more than two thirds. But that is quite 
different from saying he did not place the whole, including his 

beneficial one third interest, within the trust provisions. His words 

are : " The whole of m y business " &c. and " the whole of the capital 

stock-in-trade" &c. in trust. Whether the practical effect in pounds, 

shillings and pence would have been the same, if he had said " two 

thirds " instead of " the whole," is beside the question. Such an 

argument was raised and overruled by the House of Lords in Earl 

Grey v. Attorney-General (1) and by this Court in Lang Y. Webb (2). 

If for any reason someone else were to be appointed trustee in the 

settlor's place, would not the new trustee—disregarding for the 

moment the later provisions of the deed—be trustee for all three 

beneficiaries ? If not, then of course Purcell is not himself assess­

able as trustee in respect of his own interest. The matter seems 

transparently clear. The settlor was, and is, the legal owner of 

all the property. H e so dealt with it as to retain an equitable 

interest, not so extensive as his legal interest, and therefore the two 

distinct interests, the legal and the equitable, stand together (Phillips 

v. Brydges (3) and Fung Ping Shan v. Tong Shun (4) ). The result, 

so far, is that Purcell, by his affirmative declaration of trust, holds 

the whole of his business (that is, the intangible property of the 

enterprise of producing for sale and buying for sale and selling), 

and also the concrete elements of real and personal property and 

the choses in action comprising the assets of that business, in trust 

for the three equitable owners. 

It is difficult to see, going no further for the moment than the 

primary declaration of trust, how, with their undivided thirds and 

joint ownership of a going concern called a " business " and of its 

assets, they are not partners if that business continues, with the 

(1) (1900) A.C, 124, at p. 126. (3) 3 Ves., 120, at pp. 125-127. 
(2) 13 C.L.R., 503. (4) (1918) A.C, 403, at p. 411. 



28C.L.R.] OF AUSTRAL] \ 39 

prima fa.ete righl ol joint possession, at least as to the wife. If they H *-• f,F A-
1920. 

are not, then the business and its profits are necessarily Purcell 
and he is tin- sole I.I I |I.I per m nspect of them, though he might be P U R C E L L 

bound either h',' persona] obligation as distinct from atrusl Bank of omrvr* 

Scotland v. Macleod (I) ), or perhaps m o r e probably b y a trust as l 

to his profits w h e n received out of the business a n d assets as his S I O N E R O F 

TAXATIHV 

property, as distinguished from a trust as to the business and assi 
a the joint property of the three, to hand over a third of the assi 
or even the income thereof as the revenue of their proper) to each 

of them, his wife and his daughter. B u t if they an partners in 

equity, the trust always he it remembered going no further than 

the provisions already q u o t e d — w o u l d be merelj t" permit the bene 

ficial owners lo enjoy their property according to the rights con­

ferred. Trustees exist f < • i 111. • I >. • 111 • I i t < >l 111. • I II T i. • 11. nd for that 

alone (Lillersleill \. Liners (2) and Lning v. Off I. " The 

settlor would hold no longei a individual owner hut as trustee, 

because h e says so, His enjoymenl would In- no longei in hi- indi­

vidual capacity (see per Grant MAI. in Attorney-General v. M u n b y 

(I) ), hut as equitable owner lei Ins new charter of rights and 

the wife, an adult , would have precisely eipial rights, and hi- d.night.-r. 

having an immediate absolute "tie third, would he entitled to the 

same right, and. though a minor, would he a partner (LoveU v. 

Ileaueliamp (5) ). T h e three would have equal right t . possession 

of the business and all the proper! \ belonging to t lie firm. Their 

possession would be one of the " unities " ol then- joint ownership. 

The right to possession is '" the essential pari of ownership " 1Wil­

liamson Real I'm pert//. 20th ed., p. '_'), and, resting at the primary 

gift, there is no reason either in law or justice w h y the wife should 

not whatever might be the case with the daughter—enter at will 

into possession. N o injury could possibly arise thereby to any 

other cestui que trust. T h e principle is exactly the s a m e as is laid 

down in In re Marshall : Marshall v. Marshall (6). 

Before considering how that prima" facie position is affected by 

(1) (1014) LC., 311, at p. 323. (6) (1894) LC., 607, at p. 611. 
(2) 9 app. Cas., at p. :ts'i. (6) (1914) 1 Ch., 192, we pp. 199-
(3) io app, Caa,, tee. at p. 630. 303. 
(1)1 Mer.. 327. 
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H. C. OF A. the succeeding provisions of the deed, it will be convenient to say 

a word as to the second reason above mentioned for denying the 

PURCELL necessity of taking possession, even going no further than the 

DEPUTY primary provisions quoted. A person may be trustee for more 

C E M E R A L *k a n 011e estate, and unless he could, by an unequivocal and appro-

SIONBR OF priate act, transfer effectually property from himself as trustee of 

one estate to himself as trustee of the other, his dual trusteeship 
saacs ' would be in many instances a detriment to both estates and a bar to 

ordinary transactions. Further, the business of trustee companies 

would be seriously curtailed. The principle, however, appears 

clearly in Vandenberg v. Palmer (1), and, if the matter depended 

on transfer of property or possession to Purcell as trustee, that 

would appear to be satisfied, but a " declaration of trust without 

transfer " means without transfer of the legal ownership to the 

cestui que trust, who is the grantee, and the right of possession is 

the cestui que trust's right of personally having possession as against 

(and not by means of) the trustee. In Milroy v. Lord (2) Turner 

L.J. specifies three modes of effectual, though voluntary, transfer of 

property by a settlor, viz., (1) actual transfer to the beneficiary, 

(2) transfer to another person as trustee for the beneficiary and 

(3) declaration that he himself holds it in trust for the beneficiary. 

The last is the declaration without transfer, and the right of the 

equitable grantee to have possession cannot be satisfied by the 

settlor's retention of the property. That would give no meaning 

to the statutory requirement. W e are now brought face to face 

with the remaining provisions in the deed. It was contended that 

as every cestui que trust must accept the gift as given, that is, 

subject to all the trusts contained in the deed of trust, the wife and 

daughter are bound to permit the possession to remain in the settlor, 

and therefore, by sub-sec. 2 of sec. 3 of the Act, registration was 

unnecessary. That the so-called equitable property of a cestui que 

trust is commensurate with the relief which a Court of equity would 

decree in his favour^ that the power of a cestui que trust (or all 

the cestuis que trust, if of one mind) to determine the trust and take 

the property into their own hands, is dependent on their being 

sui juris, are propositions that are really fundamental. But for 

(1) 4 Kay & J., 204. (2) 4 DeG. F. & J., 264, at p. 274. 
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several n,i on ih.. ha ,e no application in the present case, except H. C. OF A. 

as they apply to enforce the right ol the three beneficiaries to joint 

possession under the provision o far quoted. It is urged that one P O B C K U . 

"I tin- " trusts " is that Purcell shall solely possess and manage the D K F U T T 

affairs of tbe business and t lie as lets appertaining to it, and that that ^,KDl :'lAL 

is enough to determine the question, It is unnecessary to consider SIONER O F 
. TAXATION. 

how lar exclusive management connotes exclusive possession, 
because the provisions ol the deed which are relied on as creating 

exclusive management and exclusive rights of j on in the 

set I lor are, in m y opinion, of such a character as not to require 

examination for such a purpose. There are eighl clauses, and. 

reading them together and in connection with the primary gift, the 

deed us a whole constitutes the most exl ra.ordmarj production of 

the kind that wit.hm m y judicial and professional experience has 

ever been hroughl under the consideration of a Courl of Justice. 

W e are hound, as already stated, to consider it as not obnoxious to 

see. 53 of the Income 'Lax Assessment Act, hut. apart In.m thai, its 

character as a mere device to do ami pel nol bo do, to give and ye1 

to retain, to part wit h and ne\ ert heless to control in life and m de.it h 

the property of the settlor, is, when its substance IS weighed, patent 

on the face o| I he document. It is idle to stop and juek out isolated 

powers which, if they stood alone or as ordinary powers in an on Unary 

deed of lite kind, would he recognized and respect ed. \n doubt, 

the sole management and the sole possession of the business and all 

its belongings, all t he set tlor*s proper! v all o\ ,r Queensland, are by 

the letter of the instrument conserved to hint. Hut in what connec­

tion 'i As pari of one entire indivisible scheme nominally to bestow 

immediate interests, and yet to proceed immediately to divest the 

beneficiaries of every vestige of ownership and rights of property 

in the things enumerated, and to reduce them as to those things, 

both during the settlor's life and after his death, to his personal will 

and bounty to be exercised inter vivos or by testamentary disposition 

at his discretion. 

After declaring the trust already quoted, the deed proceeds, in 

clause 1, to say : " Notwithstanding anything in these presents I 

shall be at liberty from time to time and at anv time in m y absolute 

http://de.it
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TAXATION. 

Isaacs J. 

H. C. OF A. anfl uncontrolled discretion either to continue carry on manage and 

control the said business or any part thereof as I shall think proper 

PURCELL or to discontinue wind up or realize the same or any part thereof 

D E P U T Y
 or to se^ mortgage charge or give security for the purposes of the 

FEDERAL g ^ k u si n e s s 0Ver the same or any part thereof or otherwise dispose 
COMMIS- J r L 

SIONER OF of or deal therewith in the same manner as if / were the absolute 
owner thereof and these presents had not been executed and in particular 
I shall be at liberty to sell the said business or any part thereof to 

any company or to any trustees or trustee for or on behalf of any 

proposed company or to take any person or persons into partnership 

in the said business on such terms and conditions as I think proper." 

H o w this last provision is compatible with the wife and daughter 

retaining fixed interests, it is impossible to imagine ; and as he 

retains the power of discontinuing, the business—that is, destroying 

property he is supposed to have given—his ownership seems unim­

paired ; it goes beyond any reasonable powers of management. 

Further on in the same clause he declares that he is to have exclusive 

management and control and in effect to do what he pleases in 

conducting the business " as if the said business were my own absolute 

property," and that he " shall be entitled to deal with the same accord­

ingly." The only saving provision is this : " save and except that 

I shall not draw out or divert any part of the assets of the said busi­

ness for m y own purposes merely and shall not charge or encumber 

or in anywise diminish such assets or any part thereof for or in 

connection with any purpose or purposes other than those of the 

said business." But, having taken the power to discontinue or 

wind up the business, the saving clause might be ignored as not 

having any operation beyond the existence of the business. Clause 2 

takes power to make and vary investments of any kind and anywhere 

" as if I were absolute owner of the trust premises " without respon­

sibility. By clause 3 he takes power to decide what money repre­

sents income and what represents capital, and may allot or apportion 

property and investments to each beneficiary. Clause 4 takes power 

to apply income of a minor to maintenance. Clause 5 takes power 

to alter and rebuild " as if absolute owner." Clause 6 takes power 

to appoint new trustees, and he declares that if he dies without leav­

ing a trustee of the deed, the trust premises shall vest in the trustees 
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ol his will as trustees of the deed. Then comes this declaration: H. C OF A. 

" Provided always and I further declare that if I shall at any time 

exercise tin-, present power of appointing new trustees or a new P U R C E L L 

trustee of the trust premi tea such new trustees or trustee for the D E P U T Y 

time being shall not be bound or entitled to require any transfer to F E D E R A L 

themselves or himself of the trust premises or anv part thereof and SIONER OF 

, TAXATION. 

shall not at any time be bound to ascertain the amount of the share 
ol profits to which any beneficiary m a y at any time or times be 
entitled . . . and shall not be bound or concerned to lean, ahat 

may be the application or misapplication I,,/ m,- of or my dealings with 

the trust premises or any part thereof or with the said business " 
l" notwithstanding that t hey m a y have had notici or implied 

. . . of anv nuspeiformance or breach of any ,,j ih, provisions of 

these presents." Thu .. even il new I rustees be 8 ''jiomted in his Stead, 

he and not they shall exercise dominion over the property; and. 

as he would not t lien he t rustee, \\ hat Would a ( mil t ol e.pnt \ do '.' 

There is not, such eerta.inty as an enforceable trusl requires. The 

(lourt would have to construe the t rust. < Hause 7 is in these tei • • 

" I further declare that if at the time of m y death / shall not hi 

converted my said business" (observe the word " m y " ) "into a 

limited liability company or sold or disposed of the tame to any 

such company or in either case shall have died without having 

allotted or caused to he allotted as investments representing the 

trust premises or anv part thereof any debentures or sh any 

class in anv such company then and in any such case tl • j ,,/ 

iny will may notwithstanding anything in these presents exercise 

anv power conferred upon them bv niv will of converting the said 

business or anv part thereof into a limited liability company or of 

selling or disposing of the same or any part thereof to any such com­

pany in the same manner as if these presents had not I". 

( Hause 8 runs t bus : " I further declare that if pursuant to any power 

conferred upon them bv niv will the trustees of m y will continue to 

carry on the saul business or any pari thereof titter m y death then 

notwithstanding anything in these presents they shall at all times 

ami in till respects have the like powers of management control 

and disposition and shall enjoy the like freedom from interference 
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H. C. OF A. 0y {he trustees or trustee for the time being of the trust premises or by 

^J any person beneficially interested in the said business by virtue of these 

PURCELL presents and shall have the like right to use and employ the trust 

D E P U T Y premises or any part thereof in the said business and the like dis-

C O M M R K L cretion m relation to the said business or its continuance discon-

T A ™ o 0 N r t i n u a n c e sale or otner disposition as is conferred upon or reserved 

to m e during m y lifetime by these presents." 
Isaacs J. -r, • - i i . 

It is impossible to convey a proper notion of the deed as a whole 
without quoting as much as above appears. And reading it as a 

whole, it certainly is one which, if it can be regarded, as argued for 

the appellant, as a serious and lawful declaration of trust, with a 

retention of substantially all the rights of proprietorship which the 

settlor had before executing the deed, then it seems a new and 

expansive chapter is added to the law of trusts, a chapter that will 

afford a comfortable refuge to ma n y an enterprising debtor or tax­

payer desiring shelter from the financial obligations of the law. 

To borrow the phrase of an American author, it " faces north by 

south." What it gives, it assumes to take away. It purports to 

create rights, and then immediately to deny any obligation to observe 

them. It gives immediate interests, and reserves the right of dealing 

with them in life and by will. It contemplates trustees who are to 

replace the settlor, and denies them the right to be seised of or to 

control the property. If it is not in substance a mere trust to pay 

out of the settlor's income, when received, a third of its amount to 

each of them, the wife and the daughter: then either it is a nullity, 

a mere simulacrum as to the gift of property in the business and 

assets themselves, creating no such obligations as a Court of equity 

could enforce (see and compare the language of the Privy Council 

in Mussoorie Bank v. Raynor (1) ), and, if so, it does not require 

registration ; or it is an effective gift of that property by the primary 

provisions. The remaining provisions are so intermingled and 

united that they cannot justly be segregated. As a mass, they are 

repugnant to the gift regarded as a gift of shares in the business 

assets themselves. At most, they limit the primary gift so as to 

leave the dominion in the property, both legal and equitable, in 

(1) 7 App. Cas., 321, at p. 331. 
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the settlor, and so as to confer a right to receive from him a share, H- c- OF A-

variable according to the iiumhi•[• of partners and their retrospective 

lhares Eor the time being, of whatever income happens to be m a d e P U R C E L L 

by the settlor or by (he firm which for the time being he creates D E P U T Y 

under the power ol introducing partners if the business continues, F E D E R A L 
° MIS. 

and, if not, then by the settlor as owner of the property. If the SIGNER O F 

primary part is to stand as a gift of the property itself, then the ' 

repugnant provisions must, on the principle of Gosling v <, 

(1) or Harlan v. Maslertuan (2), be disregarded, and, if so, the deed 

requires registration. 

The only ground on which it is not required to h. registered i 

that it is a nullity except . probably, as to the wife and the daughter 

receiving n third each out, of the settlor's profits his profits. As 

that is open on I his proceeding, that is the proper conclusion. If it 

were not, ihen the proper conclusion would be thai registration is 

necessary. 

RICH J. The effecl of the declaration of trust in fchia case i 

for the purposes of m y judgment, be summed up very briefly, is 

owner litis declared himself a trustee of certain property (including 

chattels) for himself, his wile and daughter, the latter i11' 

being settled. The settlor. 111 declaring the trUSt, In- i.-eiv.d to 

himself very wide powers of management and disposition. 

Apart from the Bills of Sale Act of 1891 (Qd.). 1 see nothing iii 

the terms of the settlement to prevent it being a valid declaration 

of trust. In m y judgment it is competent to a settlor to give bene 

fteial interests to others along with himself, and at the same time 

to provide that the interests are undivided interests, and thai they 

are subject to the rest notions of the nature set forth in the instru­

ment under consideration. It differs altogether from a gift in fee 

or of an absolute interest to a sole cestui que trust. If authority 

be needed for this statement, the principle of In re Horsnaill \ 

Womersley v. Horsnaill (3), approved in la re Kipping (4), seems to 

apply. 
The Bills of Sale Act of 1891 does not affect the validity of the 

(1) John., -tie. at p. :,-2. (3) (1909) I Ch.. 631. 
(•2) (1894) - di.. 'si. ut p. 197. (t) (1914) 1 Ch.. 62. 
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Rich J. 

H. C. OF A. declaration of trust. The definition of the Act no doubt includes 

" declarations of trust of chattels without transfer," but that is 

PURCELL subject to the important provision that " this Act apphes only to 

D E P U T Y m^ s °^ sa^e imder which the holder or grantee has power, either with 

FEDERAL or without notice, and either immediately or at any future time, 

SIONER OF to seize or take possession of any chattels comprised therein or made 
TAXATION. 

subject thereto." Under the declaration of trust before us, there is 
no right, either at law or in equity, to seize or take possession of such 

chattels. 

For these reasons I answer the question propounded by the 

Chief Justice, by saying that the declaration of trust dated 20th 

M a y 1916 is a valid declaration of trust binding on the appellant 

with respect to the chattels comprised therein. 

Question answered accordingly. 

Solicitors for the appellant, Atthow & McGregor. 

Solicitors for the respondent, Chambers, McNab & McNab, for 

Commonwealth Crown Solicitor. 


