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Gavan Duffy 
and Rich J j. 

cane-grower—Request—Sale by cane-grower of his crop of sugar-cane—Contracting 

out of Act—Regulation of Sugar Cane Prices Acts 1915-1917 (Qd.) (6 Geo. V. 

No. 5 ; 8 Ceo. V. No. 18), sees. 3, 4, 5, 6, 8, 9, 12, 14, 15, 20. 

By sec. 3 of the Regulation of Sugar Cane Prices Acts 1915-1917 (Qd.) it is 

provided that, unless the context otherwise indicates, the term " cane-grower " 

shall mean " any person, company, corporation, firm, or association growing, 

selling, and supplying sugar-cane to a sugar-mill for the purpose of its 

being treated and manufactured into sugar." Sec. 0 provides that " a 

Local Board shall in each year, with respect to the lands and the mill for 

which they have been constituted, make an award determining the price or 

prices to be paid and accepted by the owner or owners of the mill and cane-

growers, respectively (including all mortgagees, lienees, transferees, assignees, 

or other persons having any title to or interest in any such mill or lands or 

sugar-cane), for sugar-cane sold and taken delivery of or which should be taken 

delivery of by such owners of the mill concerned, and determining all matters 

relating to such supply of sugar-cane, the handling and treatment thereof by 

the owner or owners of the mill, and payment therefor." 

Held, that a cane-grower does not by the sale to a person other than the 

owner of the sugar-mill to which his land is assigned of the whole of his sugar 

crop for a particular season cease to be a cane-grower within the meaning of 

the Act, and neither a sugar-grower nor any of the persons designated by 

see. 6 as included within that term can validly do anything in derogation of 

the obligation of the grower of the crop for the time being to deliver it to the 
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mill ... ol the ol.li thi ..oil owner to pay for it I Led under H. C. OF A. 

an award and to observe in reaped .,f it the other reqnirementa <,'• th 1920. 

B an s •• ard el .. Loc .1 I'.-'."' a ••••• provided thai 

ihall bi . ailabletothi grower, and shall bi deli eredtohimw gether 
\'. 111. the dati thi i 

//. /'/. i Icii :. mill owner did not commit ;. breach o "I by net deliver -

to a cane-growei an i ....lysis of his cane where tl 
.... n qui I I". I 1.. B '. 'lysis. 

Deoi I".. ..! the Supremi Courl ol Queen Ian Col nial Sugar Ii'ft, 
\. Stevent; Ex parte Colonial 8ugar Refli 
:i III. I M C . I . 

APPEAL from the Supreme Courl of Queensland. 

Before a Police Magistrate a1 Mackaj a oomplaint w 

wliereio. Frank James Stevens charged thai on or aboul Ttli October 

1919 the Colonial Sugar Refining Co. Ltd.. being the owner of tin-

11 on i el 11 isl i Sugar mill within the meaning of the /.'. gulation of Sugar 

Cane Prices Acts 1915 to 1917, bound bj an award oftheHomi 

Local Sugar Cane Prices Board published in the Q 

uirnt Gazette on 19th M a y 1919, failed to abide ty the terms of that 

award m thai ii laded to deliver weekly in respecl of the week ended 

Ith I (Holier I'.i I'.Mo I he con 11 ilama n I . w h o we B gTOW< ' 

supplying sugar-cane to the Eomebush Mill, and who supplied -

cane to such mill . 1 in i ne I he said week. I he anal \ sis of such SUgar cane. 

From ihe evidence the Eollowing facta appeared: The com­

plainant was a grower of sugar-cane whose land bad beei 

to th,' Homebush .Mill, of which the defendanl was ihe owner. By 

the award meiilioned m the complaint, which was for (J 

1919, n was provided [inter alia) that " \n. ' 

shall he available to the grower, and shall he delivered to h i m 

weekbj together with the dates the analyses were taken, and the 

cumbers of I he trucks Erom w h u h the samples were taken." During 

the week ending Ith October I'M1.' the complainant in fact delivered 

to the H o m e b u s h Mill 94*12 tons of sugar cane grown bv him on his 

land h\ (leli\ ering the cane on to the defendant's trucks on its tram­

line. N o analysis ol the sugar cane so delivered was ever delivered 

to the complainant, and he never asked for an analysis. After the 

award had heen ma d e , the complainant signed u document, which 
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H. C. or A. w a s dated 30th June 1919, addressed to one C. E. Forster, Sydney, 

by which he offered to sell to Forster the whole of his crop of sugar­

cane growing on any part of his land assigned to the Homebush 

Mill on certain terms and conditions. This offer Forster accepted, 

and the delivery of the cane by the complainant to the defendant 

was apparently in pursuance of the contract so made. 

The facts are more fully set out in the judgment of the High Court 

hereunder. 

The Police Magistrate convicted the defendant and fined it £10. 

From that conviction the defendant appealed to the Supreme Court, 

and the Full Court ordered the conviction to be quashed : Colonial 

Sugar Refining Co. v. Stevens; Ex parte Colonial Sugar Refining 

Co. (1). 

From that decision the complainant now, by special leave, appealed 

to the High Court. 

Ryan K.C. and Evatt, for the appellant. Under sec. 14 (I) of the 

Regulation of Sugar Cane Prices Act 1915-1917 the award when made 

is a statutory contract between mill-owners and cane-growers, and 

by sec. 8 has the force of law. It was therefore incompetent for the 

appellant to offer to sell his sugar-cane to Forster or to make a 

binding contract with Forster for its sale. Whatever right the 

appellant had to make such an agreement as that made with Forster, 

the agreement could not alter the binding effect which the award 

had as between the appellant and the respondent. The agreement 

between the appellant and Forster is expressly rendered invalid by 

sec. 15 (1), for it must have involved the consent of the respondent. 

Even if the agreement between the appellant and Forster were valid, 

it must be taken to have been made in contemplation of the require­

ment of the award that analyses of the sugar-cane must be delivered. 

Notwithstanding the agreement, the appellant remained a cane-

grower within sec. 6 and the definition of that term in sec. 3. No 

implication can be drawn that a request for an analysis is necessary 

in order to entitle a cane-grower to have it delivered to him. [Coun­

sel referred to Powell v. Farleigh Estate Sucjar Co. (2).] 

[ISAACS J. referred to Lennon v. Gibson & Howes Ltd. (3).] 

(1) (1920) S.R. (Qd.), 243. (2) 27 C.L.R., 219, at p. 226. 
(3) (1919) A.C., 709; 20 C.L.R., 285. 
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Sir Edward Mitchell K.C. and Real Bavin with them), for the H. c. OF A. 

respondent. Sec. 6. recognizee the position that a man mav part 192a 

with the whole or port ion of bis interest in the sugar can.- grown by g 

bim 'ind. when be doe o the assignee becomes the cane-grower couwlnj 
1111 the purposes ..I the A d . On the proper construction of sec. 6, 

"here a. person baa Jold In iigai cane to another person the latter Co. LTD. 

becomes bound by the award and the former ceases to he hound 

by it- There is no obligation upon a cane-grower to supply bis cane 

to the mill to which his land i .. signed H e m a y think it not worth 

lus while to cut it. See. 14(1) assume that there will be an obligi 

lion imposed by the award to supply the cane to that mill, hut no 

such duty is imposed by the award m this case. There is no obhg 

lion upon a null owner to deliver .m analysis unless the cane-gro-* 

asks for it. 

[ISAACS J. referred to Vyse v. Wakefield (I).] 

Ryan K.<'.. m reply. 

t ',,r. adv. vult. 

The written judgmenl of the COURT, which tras delivered by \ 

Is.\\rs .1., was as follows : — 

Iii ihe Queensland Government Gazetti lor 19th May 1919 il 

was published an award made under the Regulation oj Sugar Ca 

Prices Acts by the Homebush Local Hoard, iixing prices and values 

Of SUgar-Cane lor the 1919 season, and making various other pro­

visions, including the Eollowing: "Analysis of his cane shall be 

available to the grower, and shall he delivered to him weekly, together 

with the dates the analyses were taken and the numbers of the 

trucks from which the samples were lakeii."' The appellant is a 

cane-grower whose lands were assigned to the Homebush Mill, of 

which ihe respondent Company was ihe owner. During the week 

ending Ith October 1919 while the award operated—the appellant 

in fact delivered to the mill 94*12 tons of cane grown hv him on his 

laud, by delivering the cane on the Company's trucks on its tram­

line. N o analysis of the sugar cane was ever delivered to him. H e 

never asked lor an analysis. On 12th February 1920 a complaint 

(ll 6 11 ,\ \\\. it.'; : M. a vv. 126, 
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H. C. OP A. w a s made by the appellant to a Justice of the Peace that the Com­

pany had failed to abide by the terms of the award by failing to 

deliver the analysis to him. O n llth March the case was heard 

before Mr, Macalister, Police Magistrate, who convicted the respon­

dent, inflicted a fine of £10 and ordered it to pay £2 12s. 8d. costs. 

O n appeal the Full Supreme Court quashed the conviction, with 

costs. This is an appeal from the judgment of the Supreme Court, 

and is brought by virtue of special leave to appeal granted to deter­

mine the question of law stated in par. 7 of the affidavit of William 

Flood Webb, Crown Solicitor of Queensland. That paragraph 

is as follows : " A n important question of law arises, namely, 

whether after an award has been made under the said Acts binding 

on the owner of a sugar-mill and a cane-grower growing cane on land 

assigned to that mill an agreement can be validly made, even with 

the consent of such mill-owner, between such grower and a person 

other than such mill-owner for the sale of such grower's cane to 

such person so as to take such sugar-cane out of the operation of 

the said award under such circumstances that such grower is thereby 

deprived of the benefit of such award or of any of the provisions of 

the said Acts." In order to understand the position it is necessary 

to state the facts. 

The Facts.—After the award appeared in the Government Gazette, 

the respondent Company sent to each grower an " offer " in writing, 

that sent to the appellant being dated 30th June 1919. H e got it 

either direct from the Company or through his son, who was 

secretary of the Growers' Committee. The " offer" was dated 

from Homebush, but was an offer addressed to one " C. E. Forster, 

Esq., Sydney," and began thus: "Dear Sir—I, the undersigned, 

hereby offer you the whole of m y 1919 crop of sugar-cane growing 

on any part of m y land assigned to the Homebush Mill under the 

Regulation of Sugar Cane Prices Acts of 1915 and 1917 on the terms 

and conditions set out hereunder." Then follow terms and condi­

tions fixing the value and price of sugar-cane on a basis materially 

differing from those awarded. Par. 3 of the offer ran as follows : 

" You shall take delivery of all cane containing over seven per 

centum of commercial cane sugar delivered into the trucks at the 

same points of delivery as in season 1918." Par. 4 provided: 
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" Other conditions oi delivery, and deductions for burning diseased H- c- 0 F A-

cane, had topping, i; ,,,. ,hall he govern,-d by the procedure 1 9 2 ° ' 

as between a mill owner and a cane grower laid down in clauses 1. 5 

mid 6 ol the award o| the Local Hoard fo] I Homehiish Mill for <•„, ,','VIAL 

the season 1918." Par. 5 runs thus : " Y o u will hold meindemni- Sr,;vR 

SIN.I 

Bed again I any Legal proceedings thai ma out of the Eteguk- Co.Ln>. 

tion of Bugai ''an.' Prices ici ol 1915 and 1917 m connection with 

the sale to yon of m y crop.' The " offer '" concluded thus : " If 

you aerie to the above terms, kindly signify youi ace then 

to Mr. \v. A. Wrighl of Mackay, w h o m I bave appointed m y agent 

in the mailer, not later than 5th lugusl 1919." The real meanh 

and effecl of the "oiler" cannot he properly understood without 

readme llie " oilier con. I il ion- o| delivery and deductions for hnming 

diseased cane, had topping -onl !• -in- " incorporated b 

reference in par. I of the " oiler" as Bel out in the 1918award. Th. 

are these: " 4 . The null o-rn, ,.. shall, B hitherto, providi 

chare;,., silllicieiit tramway ma I .rial w ith in reasonable limits delivered 

on the near.:! main hue lor the removal OJ Cane Iroin the held to 

ihe ma.ni hue existing at ihe .laic hereof, .ind ..hall at leasl tie 

weeks before requiring delivery of the cane give notice in writing to 

thai effecl to the grower. 5. All railage haulage, and cart.:. 

allowances or charges as ha\e hitherto heen made .,i agreed to he 

made between the miU-owners and the cane growers shall remain in 

force and he allowed and made in respect to the [918 Bea&On. Such 

allowances io he treated as pari of the rosl of man ufaCt a ft . 6. The 

following deductions from the price of cane shall he made at the 

time of delivery : \a) For Burning—(1) if delivered at the mill or 

on the mill owners' main tram line within two days alter burning, 

Is. pci- Ion ; (!') if delivered at the mill or on the inill-owners' main 

tram line alter two .lavs hut within three days alter burning, L'-

per ton: cane htirnt without permission—(3) if delivered at the 

mill or on the null owners' main tram line within two davs after 

burning. Is. 9d. pel ton ; (4) if delivered at the mill or on the mill-

owners' m a m tram line alter two days hut within three davs after 

burning. 2s. per ton. All burnt cane delivered at the mill or on the 

mill owners' main tram line more than three davs after burning shall 

he subjeol t'1 a deduction of 6d. per ton per day for every day after 

http://ma.ni
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H. C. OF A. three days, in addition to the deductions set out in sub-clauses 2 and 

4, provided that the delay is not caused by the fault of the mill. In case 

of dispute the matter to be referred to the Local Board. Permission 

to burn shall not be refused unreasonably and any dispute as to 

whether permission is unreasonably withheld shall be referred to the 

Local Board, (b) Diseased C a n e — G u m m e d cane (gummosis), penalty 

not exceeding one shilling per ton if gummed. In the event of the 

miller and the grower not being able to come to any agreement in 

regard to the matter, it shall be referred to the Local Board for decision. 

There shall, however, be a deduction not exceeding 2s. per ton 

on all ratoons cropped from such diseased fields, if gummed. In 

case of dispute the amount of penalty to be referred to the Local 

Board, (c) For Bad Topping—If cane is delivered at a mill badly 

topped, it shall be subject to a penalty not exceeding Is. per ton. 

(d) For Trashy or Dirty Cane—As in the case of badly topped cane, 

the cane shall be subject to a penalty not exceeding Is. per ton." 

The appellant in answer to the Police Magistrate said :—" The 

Colonial Sugar Refining Co. supplied the offer to each grower. 

All I had to do was to sign it." And in cross-examination he 

added : "I may have got m y copy of the offer through m y son 

as he was secretary of the Growers' Committee." Forster accepted 

the offer ; we do not know how. But other growers also sold to 

Forster. O n 2nd August 1919 Forster wrote to W . A. Wright of 

Mackay, named in the offer as Stevens' agent (a member of the firm 

that afterwards acted on behalf of the Company at the hearing of 

the complaint), as follows :—" I hereby inform you that I have 

entered into an arrangement with the Colonial Sugar Refining 

Co. Ltd. to take delivery of all the cane crops purchased by me 

in the terms of m y agreement with the cane suppliers to Home­

bush Mill as arranged through you, and that the Company will accord­

ingly take delivery and make payment therefor on m y behalf." 

W h e n Stevens delivered his cane in October 1919 to the Company's 

tram-line, he thereby apparently carried out his agreement to deliver 

" at the same points of delivery as in season 1918." It is most 

important to note that until that delivery was made the property 

in the cane had not passed. " Every contract of sale involves two 

things. First. The bargain. Secondly. The transfer of the property " 
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(per Cockburn C.J. in Crane v. London Docl. Co. (1)). Stevens H. C. or A. 

delivered tbe cam h.- .says. " under that agreement." Cut that 

must mean that he did so as the principal, tin- owner of the cane, STF.MS-

I'.v no other method could he divesl himself of the propertv. The C,„(',KIAL 

Company received it. and. we will assume purporting to a.t as 
N I F 1N1M" 

for iter's agent, by reason of the arrangemenl mentioned hv Forster in Oo. L T D . 
bis letter of 2nd August 1919; but, nevertheless, it was the C o m p a n y 

that actually received delivers of the cane from Btevens, and it 

was tbe C o m p a n y that all parties contemplated should manufacture 

sugar from the cane, give notice to deliver, give or refuse permission 

lo burn, examine the cane on deliver, for it would he absurd to 

suppose Forster in Sydney was to a d in these matter- personally or 

otherwise than through the C o m p a n y , and it was therefore the 

Companj alone thai was to carry oul the provisions of pai I ind 

ii of the 1918 award as incorporated in the "offer." 

In ordinary circumstances it mighl he said thai Stevens a- prin 

cipal thereby delivered the cane I.. Forster l>\ delivering it to the 

C o m p a n y as Forster'a agent. But, in the firsl place Stevens w 

as stated, undoubtedly a principal in that transaction, and the cane 

he delivered to the ('ompanv was. up lo llie moment ol deliverv. 

Ms cane. It was noi a delivery to the C o m p a n y bj Forster, through 

Stevens as Forster's agent, as the Supreme Courl ha- assumed 

There is no evidence whatever of a aubsequenl delivery hv Forster, 

or of any act by which the ('ompanv became possessed <>f the cane 

in its o w n right. T h e knowledge of this is with the C o m p a n y . T h e 

deliverv hv Stevens was, so far as appears, the only act of deliverv 

to the ('ompanv. T h e ('ompanv. and w e shall again assume, pur­

porting to act on behalf of Forster. not only received the cane but 

gave a written receipt m these terms : "Received from Mr. F. G. 

Stevens the following c a n e " specifying dates, truck- and quan-

tities; and the receipt was signed " R. M. for Cane Inspector." 

Whose Cane Inspector ? T he appellant, m cross examination, said : 

"Forster was the only person 1 dealt with." But that must be 

taken subject to the proved facts. H e also says : — " I looked to 

the Colonial Sugar Refining C o m p a n y to pay m e for the cane. T h e 

payments were in accordance with the agreement m a d e with 

(1) ."> 1'.. \ s.. SIS, ,,t p. 317. 
VOL. xxvm. 
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Forster . . . . The payments for the sugar-cane were made to 

the Mackay branch of the Australian Bank of Commerce Ltd. I 

had an account at that branch. I don't know actually who paid the 

amount in. I wrote a letter to the acting manager of the Homebush 

Mill to pay to m y account in the Mackay branch of the Austrahan 

Bank of Commerce Ltd. the money for m y cane for 1919. There 

were certain disadvantages in the Forster agreement. There was a 

lesser price in the agreement than in the award." 

Those are the circumstances. There are some irresistible con­

clusions from the facts narrated in detail. First: the agreement to 

which Forster was a party was in reality a tripartite agreement, not 

confined in reality to the document called the " offer " and to some 

actual or implied assent of Forster, but constituted by all the cir­

cumstances. Stevens was the vendor, Forster the purchaser, and 

the Company a necessary party for the purpose of inducing, and 

assenting to, Stevens selling to Forster in derogation of Stevens' 

statutory obligation and of the Company's statutory rights, and for 

the purpose of carrying out the transaction in respect of delivery 

and payment, and particularly of carrying out the minute provisions 

incorporated in the offer from clauses 4, 5 and 6 of the award of 

1918, for as to these it was, as already observed, the Company, and 

not Forster, that was capable of performing the acts therein referred 

to. The Company's part in the agreement was taken in the first 

instance by its sending the offer to Stevens to sign and forward to 

some one, either Forster or some one representing him in aiding 

Stevens and Forster to carry through their respective parts in it, 

and co-operating in the performance—one portion of its co-operation, 

namely, the details of the arrangement between it and Forster 

being disclosed only by the acts of the Company, showing that 

Forster was a mere intermediary. Though the Company's name 

does not appear in the offer or in any formal acceptance of it, the 

facts demonstrate the true tripartite nature of the arrangement. 

Indeed, Forster's undertaking to indemnify Stevens for breach of 

the statute, adopted as it was by the Company in including it in the 

offer, is indisputable proof that the Company's assent was a necessary 

element in the bargain ; and indicates that it was the instigator 

of the scheme. Forster's role as a dramatis persona is strongly 
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suggestive ol thai ol Wall between Pyramus and Thisbe. The H. c or A. 
1920 

md conclusion is that Stevens delivered his cane to the Company 
on the term- ol th.- Forster agreement. II" delivered the cane in BTKI 

feci to the ''ompanv. lie BO delivered it in his actual capacity of coumtAS. 

"grower"' ol the .ain', a character be never in fact lost. The 's,,:-vR 

Company received the cane in fact ai its mill. T o all outward Co. L T D . 

appearance and in jub .taiu-e it so received the cane as the owner 

of the mill. Did it lose that quality by reason of the arrangement 1 

Apari from the arrangement between the grower, the mill owner 

and Forster, the aw,ml had in tho-e ei | en . rj i ,o,.-. to he complied 

Willi as tO terms ol analysis and price. If srr. I • i (1) nullifies the 

arrangement as between the Companj and Stevens (a question to 

he presentlj considered), what was there to prevenl the award 

taking effect? The question then com,-, to tin-: Is the bargain, 

entered inlo and carried oil! helweeii mill own. /IOW.I and 

a. t hird pari y, who acted entirelj through the Companj as bis agent, 

such a. bargain as avoided the operation of the award of 1919 ? Did 

SteVenS cease to ha.\e. Ill respect of the cane he delivered to the 

Company, the status of a " grower " under the award i Or did the 

mill owner cease t" bave, inrespecl of the cane delivered, the status 
of mill owner under the award './ In other wool-, did the arrange-

iiieni referred to effectually, in the eye of the law, interpose Forster 

as a barrier between cane grower and mill-owner so a- bo ; 

the award operating upon their actual relations. II. as the Supreme 

Court bas held, these questions are to be answered in the affirmative, 

the Act is practically a dead letter. Before arriving at so drastic a 

conclusion, ii is necessary to examine the statute carefully in order 

to discover from its express provisions or its nece-sai'V implications 

how the relations of null owners and cane growers arc regulated in 

the public interest. 

The Statute.—The Act intitules itself an Act for " The Regulation 

of Sugar Cane Prices "(sec. I). Sec ."> is " an interpretation section." 

hut like all such secuons it niu.-t yield to a context in the enacting 

portion- of the statute. In relation to this Act that principle has 

heen very strongly applied by the Judicial Committee in Lennon v. 

Gibson dt Howes Ltd. (1), where the scheme of the Act was held to 

(\) (1919) LC., 709 i 26C.L.R., 285 
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H. C. OF A. govern in preference to the words of sec. 3. A m o n g the terms which 
1 9 2 ° ' are prima facie defined by sec. 3 is " cane-grower," and great stress 

has been placed on this by the Supreme Court. It was held by the 

Supreme Court that as the three words "growing, selling, and 

supplying " were all used, and as Stevens was not—as the Court 

held—the " seller " of the cane to the mill, he could not come 

within the definition. It would, of course, follow if that be correct, 

that as Forster was not the " grower," he w^ould be equally outside 

the definition, and so this award, and every award made under the 

Act, would in the presence of similar arrangements be a nullity. 

It appears clear to us, even if the matter were res nova, that so rigid 

a construction of the definition is contrary to many express pro­

visions. For instance, sec. 4, providing for the Central Board, 

requires " a cane-growers' representative " (sub-sec. 2 (ii) ), who 

(sub-sec. 3) is to be elected by ballot by the " cane-growers of 

Queensland." A m a n actually growing cane surely cannot be 

excluded from voting merely because he is not actually " selling " 

cane. So in sec. 5 (2) the lands of the " cane-growers " assigned to 

a mill are lands of growers who may not have yet " sold " any cane 

whatever to that mill or to any mill. The definition, which must, 

like every other part of the Act, be construed by tbe light of the Act 

as a whole, refers to " cane-grower " as a member of a class whose 

occupation is that of " growing, selling, and supplying sugar-cane to 

a sugar-mill," and has not reference to a particular transaction. 

Similarly in the converse case of " owner of a mill " and " owner," a 

person whose general position answered the definition would not cease 

to come within the definition, though on account of illness or other 

temporary reason he was not, on some particular occasion, in actual 

" control " of the mill. Taking no other guide than the language 

of the Act itself, we should hold that the definitions are by way of 

general descriptions of the two classes of persons engaged in the 

sugar producing industry. But in Lennon v. Gibson & Howes Ltd. 

(1) the Privy Council not merely adopted that view, but gave 

commanding effect to the general scheme of the Act. Their Lord­

ships (2) took into consideration the interests of the " public as a 

(1) (1919) A.C, 709; 26 C.L.R., 285. 
(2) (1919) A.C., at pp. 713-715 ; 20 C.L.R., at pp. 289-291. 
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whole." the intention of the statute to operate for the "protection H- c O F A 

1920 
and advance ol the sugar ind - a whole." that the institution 
of Sugar Boards with their powei tot the benefit of S T E V E N S 

the sugar-growing community and the public generally. Their coiamus. 

Lordships further pointed out the principal objecl of th" two pS*"**V 

artificial categories constituted by the definition of " cane-gn ' " I'TD-
and " mill owner,-'' (|); and we are of opinion that what is tie 

stated supports the view we have expressed \ud we would 

refer to th.- very explicit words oi Lord Shau 2 repelling the 

notion that in sec. 20 lie' term "'cane grower " i- to he under 

stood in the sense that "a cane-grower" mav grow cane hut he 

r- not "a, cane grower " becail.-e he cril-he- In- cane ai hi- o wn 

mill. That observation entiren disposes ol the view that no one 

can he a, " .ane grower " within the meaning of the Act unless he 

"sells" ca.nc W e may relevantly supplement what ,\.i- -aid by 

the Judicial Committee bj adding t hat nol only is the \.c\ ., distinct 

expression of the public policy of Queensland lo regulate a •-.'"•• it 

national industry, but thai one of the methods adopt.,I la to provide 

for sugar growers a remuneration adequate to enable them to cul­

tivate by means oi white Labour (see sec 12, sub sees. I ol) and 2 ). 

Sec. I establishes a ('entral Board, on which, in addition to a 

Judge, a sugar ('.hernial and an accountant, each da-- has a icpie 

sentative. The (entral Hoard has certain appellate, regulative and 

supervisory powers winch, excepi so Ear as e\pies-K stated hv us, 

ii is not necessary to mention m detail. Sec •"> providesfoj Local 

Sugar Cane Prices Hoards." The word " Prices " i-of some import­

ance. There is tohe a local Hoard for each " null and the land or lands 

assigned to such null." That is done hv an Order in Council which 

declares " the mill and the lands of the cane grow era " a n d constitul 

the Local Hoard. That, so far. amounts to a. segregation of a par­

ticular mill from other mills, and of the particular cane-growing 

lands from oilier cane grow ing lands, and to the exclusive attach­

ment of the particular mill to the particular lands for the purpose of 

sugar production. The Brs1 proviso substituted for the original 

proviso hv sec. I (2) of the amendment Act of C U T — m a k e s one 

(1) (1918) \ . . at pp. :i 1-715 ; 26 C.L.R., at p. 290 
(2) (1919) A.C. .it p. 715; -I.C1..K.. it p. 290. 
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exception to this exclusiveness, by enacting that " any cane-grower 

shall be at liberty to deliver any of his frosted or damaged sugar-cane 

to any mill which is crushing sugar-cane, whether such cane-grower's 

lands are assigned to that mill or not." The original proviso for 

which this was substituted, and which we do not quote, made an 

exception in a different way, but not so restricted. The exclusive­

ness of the assignment, apart from specific exception, was, however, 

quite distinct even in the Act as originally framed. Apart from the 

present proviso the exclusiveness would have existed even as to 

frosted or damaged cane, subject however to such deductions as the 

Board might allow under sec. 12 (3). Another exception—inserted 

in sec. 5 by the same sec. 4 (2) of the Act of 1917—is that the Central 

Board has power to alter the assignment by the Order in Council 

of lands, or an area or locality to a particular mill, by assigning the 

same to another mill and, says the enactment, " so that the sugar-cane 

grown on such land or lands or within such area or locality shall be 

supplied to the newly-assigned mill." Subject to any later provisions, 

it seems clear that the basic idea of the Act so far is to connect a certain 

mill and certain lands so that the cane grown on those lands shall be 

supplied to that mill, except frosted or damaged cane which at the 

option of the grower m a y be supplied to any mill, if containing 

over seven per cent, of commercial cane sugar. These provisions 

for exclusive supply were preparatory to what the Judicial Com­

mittee in Lennon's Case (1) termed the " leading purposes of the 

statute," namely, " the adjustment of prices and the making of 

awards thereon." 

Sec. 6 is the section enabling Local Boards to fix prices by an award. 

The principal argument of the respondent rested on that section as 

amended. It is therefore very important to understand it. In 

its original form it ran thus : " 6. A Local Board may, with respect 

to the lands and the mill for which they have been constituted, make 

an award determining the price or prices to be paid and accepted by 

the owner or owners of the mill and cane-growers, respectively, for 

sugar-cane sold and taken delivery of at the mill concerned, and 

determining all matters relating to such supply of sugar-cane and 

(1) (1919) A.C, at p. 715 ; 26 C.L.R., at p. 291. 
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paymenl therefor." The section so -lauding assumed the mutual H. c. OF A 

ohhgal ion of supply and acceptance which resulted in the cane being, 

in the words of the section, " sold and taken deliverv of." The act BTKVKHB 

of deliverv on the one hand and of acceptance 0n the other con- <•,,, 

stitutes the sale, The function of the section from the first was to S u c A R 

H i: H M . N O 

enable the Local Hoard to award determining (1) the price or Co. LID. 
prices to be paid and accepted and (2) all matters relating to "such 

•upply and payment." Then the Act of 1917, by sec. 5, amended 

the section, first, by altering the word " m a v " to the words "•shall 

in each year" ; thus indicating the intention of the Legislature that 

the proper price shall he fixed in view of each year's conditions or 

prospects and that the price for 11)19 shall not be governed hv the 

price in 1918. Next, it inserted after the word " respectively " th.-

words "(including all mortgagees, hence- ir i 

or other persons having anv title to or interest in an] such null or 

lands or sugar-cane) " ; and instead of "taken delivery of at 

there were inserted Ihe words "taken (It-liven of or which should 

he taken delivery of by such owners of"; and "the handling and 

treatment thereof by the owner or owners of the mill " were added 

to the subjects as lo which Ihe Hoard might award 

Now, it is plain that by adding the last mentioned auxiliary sub 

jets the Legislature recognized that the powers ol the Board under 

sec. ti were limited to the matters therein specified. It cannot. 

therefore, be sustained that so vital a matter as the existence of anv 

obligation whatever on the pari of the cane growers to supply the 

mills was left to be determined by award of the Hoard. If it were so 

left, if might he ordained by the Board that some cane-grow era should 

he hound, and some free, some entirely and others partly bound, and 

so on. Hut the truth is that the obligation is found in the Act, 

once (he Order in Council assigns a. mill and lands or the Central 

Hoard modifies that. The creation of the obligation is beyond the 

sphere of the Local Board, and it would he a. violent construction 

of the Act which would give that Board virtually the power to nullify 

or counteract the decision of the Coventor in I 'ouncil and the Central 

Hoard. Its function is the adjustment of prices and the awarding 

of auxiliary conditions of supply and manufacture. The addition 

http://hm.no
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H. C. OF A. 0f the words " or which should be taken delivery of " has evident 

reference to the statutory obligation to take delivery and not to any 

STEVENS obligation created by an award. Then as to persons bound, " mill-

COLONIAL owuers " and " cane-growers " are mutually bound as before. The 

SUGAR amendment says " including " the persons designated ; it does not 

Co. LTD. exclude anybody who was previously bound by the section. A 

" cane-grower,' so long as he remained a " cane-grower " and in fact 

supplied the cane he grew, was within the section. Lennon's Case 

(1) establishes that under sec. 20 sugar-cane is " received " at a 

mill even though the owner of the mill grows the cane himself and 

conveys it to the mill. There is a passage in sec. 20 which bears 

strongly on this case. The section says the " assessment shall, 

however, he borne by the cane-grower and the owner of the mill 

respectively, in equal proportions for every ton so supplied by such 

cane-grower." That is held by the Privy Council to be satisfied by 

a mill-owner being also a cane-grower, and that when he conveys 

the cane to the mill the cane is " supplied by such cane-grower." 

"Supplied" therefore means simply "delivered." If so, Stevens, 

as a cane-grower, certainly " supplied " the mill in this instance. 

It was strongly contended for the respondent that sec. 6 contains 

in the words added by amendment a necessarily implied recognition 

of the right of a cane-grower to sell his cane as he did to Forster, and 

that, if he did so, he was no longer within the terms of the award. 

W e do not dissent from the contention that a cane-grower may 

mortgage or give a lien or transfer or assign, but with essential 

qualifications. A cane-grower may, for instance, by death or by 

ceasing to own or occupy land, or by bankruptcy or by not cul­

tivating his land, cease to be a cane-grower. H e does not necessarily 

cease to be so by merely mortgaging his land or his crop or giving a 

lien on it. And we think that neither he nor any of the persons 

designated as " included " can validly do anything in derogation of 

the obligation of the grower of the crop for the time being to deliver 

it to the mill, or of the obligation of the mill-owner to pay the award 

price for it, and to observe the other requirements of the award in 

respect of it. 

(1) 11919) A.C., 799. 
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Whatever might bave been the result had the actual arrangement H. C. OF A. 

been different, Stevens, in the proved circumstances, remained a 

"cane-grower," and Forster certainly did not becomea "cane-grower." 

And as Stevens while a cane-grower delivered, as he was bound by 

law to deliver, the cane he grew to the mill, SO the mill-owners were 

bound to observe towards bim the obligations of the award. This 

appears to be the inevitable conclusion from the direct provisions 

of the Ac! to which we now refer. By SCO. 8 an award has the force 

of law, and is "binding on all owners of sugar-mills and cane 

growers upon the lands to which the award applies." B y sec. 12 

(8) deliverv by the cane grower,- at the usual place of delivery î  

"deemed to be delivery . . . to the owner." B y sec. 14, 

which recognizes the statutory obligation of the cane-grower to 

deliver to the null (a.s sec. 8 recognizes the reciprocal obligation of 

Ihe mill owner lo accept it), there is imposed a penalty on ihe . ane-

grower for breach. This was the provision against wliich the 

" oiler " professed i<> indemnify Stevens. Sub sec. I oi that section 

declares that "For the purposes of t his section the making of an 

award shall be regarded as an agreement entered i between each 

cane grower and owner bound by such award." The " purposes of 

the section " include the enforcement of the cane grower- -tat utorv 

obligation of delivery, and the mutual obligations oi obedience 

to the provisions of the award itself. 

II an agreement between pa rt ies can ellecl a change of ..w n.rship, 

the statutory agreement must lake precedence of the Forster agree-

in.-nt with a consequential obligation to deliver, to accept, and to 

pay according to an award. W e hold that no private agreement 

Can have anv validity so far as it is in derogation of the statutory 

agreement created by sec. 11 (I), or the express or implied require­

ments of the Act. Kurt her. sec. 15 (1) forbids contracting out. It 

invalidates the tripartite agreement, because without the Co m p a n y 

that agreement is impossible, and. if possible, would derogate from 

th.- requirements of that Act, and with tin- Company it is contrary to 

sc. I.") (I). 

W e are therefore of opinion that, so far as the Act is concerned, the 

appellant was entitled to the benefits of the award in respect of the 

cane to be delivered. 

1920. 

I ENS 
V. 

COLONi M. 

DAB 
I'.i IIMN.; 

LTD. 
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H. C. or A. The Supreme Court, however, thought that, as the cane had been 

sold to Forster, the provision of the award itself that " analysis of 

STEVENS his cane shall be available " could not apply to Stevens. This is 

COLONIAL due to a misapprehension. In addition to what we have already 

said, it is to he observed that the word " his " is there used not to 

indicate " property " but to indicate that each grower's right to see 

the analysis and to have a copy is confined to the cane delivered by 

him. H e has no right to see the statistics as to other persons' cane. 

See for instance, sub-sec. 4 of sec. 6A. 

The only question remaining, therefore, is whether the respondent 

committed a hreach in not delivering to Stevens the analysis, not­

withstanding he made no request for it. Analysis means the chemi­

cal process of ascertaining the sugar contents of the cane, and the 

provision that " analysis of his cane shall be available to the grower " 

means that the tabulation or record of that process so far as it 

relates to the cane supplied by any particular grower shall be open 

to his inspection and examination at any reasonable time. The 

further provision is: " and shall be delivered to him weekly." 

Delivery of the analysis must mean delivery in recorded form of the 

result of the process. There is no statement in the award whether 

delivery is to be made by handing the result to the grower personally, 

or by posting it, or by handing it to an agent; and no directions 

general or particular were ever given to the growers. The grower 

might not be present personally for over a week. H e might not 

even desire to have the record. H e m a y have seen and copied the 

entry on other documents shown him by the mill-owner. There is 

no rule of law as to the party undertaking to deliver being bound to 

seek out the other party. The matter therefore falls within the 

reasoning of Vyse v. Wakefield (1) and Makin v. Watkinson (2), and 

notice was necessary, because in the absence of notice, in the words 

of Bramwell B., " the defendant can only guess or speculate about 

the matter." 

For this reason, and for this reason only, we dismiss the appeal, 

but without costs, except that the respondent pay to the appellant 

extra costs in accordance with the order of 2nd August 1920. 

(1) 6 M. & W., at p. 452. (2) L.R. 6 Ex., 25, at p. 30. 
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ROFE \NI> ANOTHER APPELLANTS; 

THE DEPUTY FEDERAL COMMISSIONER 
OK L A M ) TAX FOR \K\Y SOUTH 
WALKS 

RESPONDENT. 

Land /'... \ssessment Ovmn Joint owntu l>••' I ..nun Trustees— H. C. oi \ 

Beneficiaries < ntilled to income from land II ill of ti ttator who ; 1st 1920. 

July 1910 Land Tat Assessment Ad 1910 1910 | Vo. 22 of 1910—.Vo. 33 o/ s _ ^ 

1916), >««, :i, hi. II, IL>. 33, 38 (7). S Y D N E Y , 

Nov. 9. 10, 
1 I. \ testatoi who died before I si Julj 1910 bj Ins will devised cert ..in land to 

trustees upon trust for suota oi the children of one of his gens living at 

the testator's death er born thereafter .- should attain the age of twenty-

one years, and, if more than one, as tenants in common. Be directed that 

lu> trustees should aooumulate the net nuts and profits <>f the land until 

one ol such children should first attain the age of twenty-one years, and 

-houl.l thereafter, on 1st Januarj of eaoh j ear, dh ide the net rents and pi 

into as man] equal shares as there were children living on that day or who had 

died before thai daj having .a tame. I the age of twenty-one \ears. and should 

pa) enrol such shares to eaoh of such children, or tothe parent or guardian of 

smil of them as were under the age of twenty-one years, or to the represen­

tatives <>i such of them as had died after attaining thai age. There were fuur 

children "t suoh son of the testator, and the eldest of them attained the age of 

Knox C.J.. 
Isaacs and 
Rich JJ. 
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