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H. C. or A. not. It is enough to sav it is not necessarily right. The evidence 

1920' rejected ought to have been received and considered at the end with 

W H I T F E L D anv other relevant (nets proved on the ipiestion of "just cause or 

D E L A U R F T excuse." Xodefinition of "just cause or excuse " has yet been given 

.v Co. LTD. w n i c b would exclude the question under tbe circumstances. It 

ought to have been allowed so that the defence might be fully 

investigated. 

Appeal allowed. Order appealed from varied by 

directing that judgment be entered for tk 

defendanl on llu- fourth count. ' 

appeal to be costs in the cause. 

Solicitor for the appellant. ./. V. Tillett, Crown Solicitor fi 

South Wales. 

Solicitor for the respondent, .1. 67. de I.. Arnold 
B.L. 

[HIGH COURT OF AUSTRALIA.] 

THE UNION STEAMSHIP COMPANY OF | 
NEW ZEALAND LIMITED . .1 

THE FEDERAL COMMISSIONER OF | 
TAXATION j 

APPELLANT; 

RESPOK 

H. C O F A. War-timi Profits Tax Assessment Foreign company—Liability to lax—Faibtn 

(920. '" make returns Method of assessment Objections I., assessmeni^Ei 

s ^ assessment War-limt Profits Tax Assessment Ael 1917 (.Vo. 33 of 1917), ««• 

S Y D N E Y , 7. 10, 16, 22. 28, 55 (II -Incom Tax Assessment Act 1915-1916 'No. 34<tf 

Dec. (i, 7. 1915 No. 39 of 1916), sec. 22. 

Isaacs, The business of a shipping company incorporated outside the Commonweal" 
Uavnn Huffy ' ' 
and&toh JJ. consisted el trading hetween ports outside and ports within the Common-

wealth, and of carrying i»ss™-ns ami cargo from ports outside the Common­

wealth to ports within the Commonwealth ami vice versa. For this purpose 

the company « m d certain land and was the lessee of certain other land withm 
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the Commonwealth whereon wen- offices, stores and wharves where employees H. C. O F A. 

of the company were engaged in performing .services incidental to the com- 1920. 

pany's business, and within the Commonwealth the company hooked passen- •—v-' 

gers and cargo and made all usual contracts in connection therewith, and U N I O N 

completed in the Commonwealth the performance of similar contracts made S T E A 3 1 sH r [' 
i o. OF N E W 

elsewhere. Z E A L A N D 

Held, that the company was assessable to tax under the War-Unu Profits 

T't.i- Assessment Act 1917 in respect of the business so carried mi. and that for FEDERAL 

that purpose, under sec. 1(1 of that Act. sec. 22 of the Tneomt Tux Assessment ' 0 M m s " 
SIONER OF 

Act 1915-1916 was applicable. T W V T I O N 

In the absence of any return by the companv the Commissioner took as 

the basis ot lus assessment foi- the particular period the amount of the total 

receipts of the companv within and without the Commonwealth for that 

period as shown by its returns for income tax purposes. Of that sum he took 

Id per cent, to lie its profit for that period. Of the amount so ascertained he 

took 5 per cent, to be the war-time profit for that period, and assessed the 

war-time profits tax under the War-time Profits Taj- Art 1917 as being 50 per 

cent, of the .sum so arrived at, and added in per cent, of the amount of tax 

i-rlained as additional tax under sec. 55 (1) of tlie Win-tim Profits Tax 

Ass* tsment Art nil7 for not furnishing returns, and demanded the total sum 

from the company. 

//(/'/. that in the absence of evidence by the company on the matter, the 

sum assessed was not excessive. 

Where the Commissioner makes an assessment undei sec. 22 (c) of the 

War-time Profits Tax Assessment Act 1917 of a person who has not furnished • 

any return, tlie prison assessed, tn order to establish that the assessment is 

-I'.e and s.i escape liability tO tax, must object to the assessment in the 

manner provided by see. 28, and may rely only on such •.'rounds of objection 

as aie stuted in his objection, but he is not limited in his objection to the 

quantum of the tax only. 

''ASK STATED. 

On the hearing of an appeal by the Union Steamship Co. of X ew 

Zealand Ltd. to the Supreme Court of New South Wales from an 

assessment of it for war-time profits tax. CulUn CJ. stated ;i east 

which waa substantially as follows, foi* the opinion of the High 

Court :— 

1. This is an appeal from assessment of war-time profits tax for 

the financial year commencing on 1st July 1915. 

2. The appellant is a foreign company incorporated in the 

Dominion of X e w Zealand, and having its board of directors and 

principal place of business and head office there. 
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H. C. OF A. ;; The business of the appellant is that of a shipping company 

1920' and consists of trading between potts outside Australia and ports 

UNION within Australia, and of carrying passengers and cargo from ports 

Cn™'"™'" "utsidc of Australia to ports within Australia and cire versa. For 

ZEALANI. tilt, p U rp o s e of conducting such business the Company owns certain 

'•• land and is lessee of certain other lands within the Commonwealth 

COMMIS- on which are offices, stores and wharves where certain employees of 

TAXATION the Company are engaged in performing services and duties inci-

dental to the Company's general business ; and in tlie Common­

wealth the Companv books passengers and cargo and makes all 

usual contracts in connection therewith, and completes in the Com­

monwealth the performance of similar contracts made elsewhere. 

4 («). Bv notice in the Commonwealth Gazette of 15th Novem­

ber 1917 the Commissioner required persons carrying on business of 

anv description deriving profits from sources within Australia to 

furnish returns in the prescribed form for the purpose of calculating 

the pre war standard of profits and the capital of that business. 

-1 (6). From early in February 1!I18 to 21st March 11118 con­

versations and correspondence took place between the Commis­

sioner and the authorized officers of the appellant Company, with 

regard to the liability of the appellant Company to war-time profits 

•taxation under the said Act and. without prejudice thereto, with 

regard to the basis upon which the tax. if any. could be assessed 

against the Company under the said Act. 

4 Ir). On 12th February 1918 the Commissioner requested the 

appellant to furnish the following information, that is to sav; 

(1) the total freights and passage money earned bv the Company 

from all parts of the world for the said financial year : i'2) the total 

net profits foi' the said financial \ ear from freights and passage 

money exclusive of interest from investments or any other income 

outside the shipping business. 

4 ul). The appellant did not make the return in the prescribed 

form in par. la) hereof mentioned or am- return. 

-I le). Ihe appellant did not give the Commissioner the informa­

tion asked for as mentioned in par. 4 (c). 

4 (/'). During the period covered bv the said assessment the 

appellant made profits in the business described in par. .'? hereof. 
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4 I,;). The gross sum receivable by the appellant in Australia and H- C. or A. 

.elsewhere throughout the world in respect of passages, general 1920-

freights (including live-stock), mails and subsidies during the twelve UNION 

months which ended 31st March 1916 was £956,553, and for the J5™-''"' 

twelve months which ended 31st March 1917 was £1,136,519. ZEALAND 
LTD, 

.", (a). The respondent alleges that upon the (acts hereinbefore o. 
mentioned he had reason to believe that the appellant was a tax- COMHIS-

payer who had made default in furnishing a return. i!" ' 
r • !-• I AXATION. 

5 (b). The respondent accordingly, purporting to act under sec. 

22 of the said War-time Profits Tar Assessment Act 11117 and the 

War-time Profits Tin Ad l!i|7 and all other powers vested in him 

as such ('ommissioner. made an assessment of the amount upon which 

in Ins judgment war-time profits tax ought to be levied in the case 

of the appellant, viz.. the sum of £5,008; and by notice of assessment. 

and assessment required the appellant to pay tax thereon to the 

amount of £2,504, together with an amount of £250 8s., being 

additional tax of 10 per cent, as penalty described in the said 

notice of assessment as penalty for late return. 

li. The appellant paid the sum of £2,754 8s., being the said tax 

£2,504 pins the said additional tax (10 per cent.) £2o0 8s., and 

bv notice of objection duly objected to the said assessment, and 

claimed that the said assessment was excessive and that the appel 

lant was not liable for any war-time profits tax for the following 

reasons, that is to say : ll) that the amount of the assessment is 

excessive ; (2) thai the assessment has not been made in accordance 

with the provisions of the War-Time Profits Tar, Assessment Ail: 

(•'il that the basis of assessment adopted bv the Commissioner 

(namelv. the arbitrary computation of profits at 5 per cent, of 

10 per cent, of freights, passages, mails and subsidies as set out 

on Form No. :i attached to the notice of assessment) is not authorized 

by tlie said Act. and the assessment is therefore invalid : (4) that 

the basis of 10 per cent, of the amount of freights, passages, mails 

and subsidies adopted by the Commissioner is not authorized by 

the Act; (5) that the said assessment is invalid in that it is based 

on an amount which does not represent either the actual profits or 

the amount which should be arrived at by applying sec. 7 and/or 

sec. 10 0f the said Act ; (li) that the Companv is not liable for the 
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H. C. OF A. t a x 01- any pilrt thereof inasmuch as no method or means is provided 

1920" by the Act whereby the profits and gains of the business from 

UNION sources within Australia, determinable under see. 10 can be ascer-

C O ^ O F ' N E W tained or tile actual profits of the business from source- within 

ZEALAND Australia can be determined ; (7) that the Company is not liable 
LTD. 

'-. for the tax or anv part thereof inasmuch as the said Act incorporates 
COMMIS- the principles prescribed by sec. 22 of the Income Tax Assessment Ad 

TAXATION 1915-1916 for ascertaining the amount upon which tax shall be pay-

able for purposes of the Commonwealth income tax, and such 

principles do not provide a means whereby the necessary monthly 

average of the profit or loss of the business arising in the accounting 

period from sources within Australia or the actual profits of the 

business arising from sources in Australia can lie ascertained for the 

purpose of determining whether or not the Company has derived an 

alleged excess war-time profit upon which the tax can be levied; 

(8) that the Company is not liable to furnish returns : (1J) that the 

Company is not liable to be assessed in respect of profit made by it 

from sources within Australia: (10) that the Company, being a 

foreign companv not within the jurisdiction of the Commonwealth 

Legislature, is not subject to the Act, and that the assessment is 

therefore invalid: ill) that the alleged war-time or excess profits 

cannot be ascertained till the War has ended ; 112) that portion of 

such profits, if any, that may have been earned bv the Company 

in respect of the transactions upon which the assessment is made 

were prior to the passing of the Act distributed bv the Company by 

way of dividends paid to certain shareholders of the Companv who 

are not resident in Australia or within the jurisdiction of the Common­

wealth Legislature, and the ('ompany has no right, power or authority 

to claim or enforce the repayment of such dividends or any part 

thereof from such shareholders or anv of them ; (1:5) that the Com­

pany is not liable to pay the sum of £2.)0 8s. claimed as penalty fol­

iate return inasmuch as tlie Companv is not liable to furnish any 

return or pay any tax under the Act : 114) that the assessment is 

invalid inasmuch as the tax is claimed on excess profits : I 15) that 

the Company is not liable for the tax or any part thereof. 

7. The respondent disallowed the objections mentioned in par. 0 

hereof, and appellant duly asked the respondent to treat his said 
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objection as an appeal pursuant to sec. 28 of the said War-time H- °- or A. 

Profits Tar Assessment Act 1917, which was accordingly done. 1 9 2°-

8. For the purposes of this case the said assessment, the notice UNION 

of same and the said notice of objection are to be taken to be before ,STK-V>I~'!"' 

the Court. ZEALAND 

9 On the hearing of the appeal before me the following questions, 
LTD. 

SIONEB OP 
TAXA HON. 

which in m y opinion are questions of law. having arisen, at the request i '..' 

of the respondent I state this case for the opinion of the High Court. 

The questions for the determination of the High ''ourt are:— 

11 Is the appellant liable to tax under the War-time Profits 

Tu e Ass, ssntt nl Act '. 

(2) Is the appellant liable in the circumstances for anv war-time 

profits tax in respect of the business carried on as aforesaid ': 

(3) Is the appellant under the circumstances set out in this 

ease entitled to rely upon anv objection other than the 

objection that ihe assessment is excessive '.' 

(4) If the appellant is liable for war-time profits tax as afore­

said, is the assessment made by the ('ommissioner as afore­

said excessive within the meaning of sec. 22 of the War-

• Profits Tax Assessment Act 11117 upon the facts herein 

stated '.' 

Sir Edward Mitchell, K.C. (with him Harper), lor the appellant. 

Leverrier K.l'. with him Russell), tor the respondent. 

ISAACS .). This is a ease stated for tbe opinion of this Court 

under sec. 2H of the War-time Profits Tm Assessment Act 1917 by 

the ( hief Justice of Xew South Wales, who sat as a Court of appeal 

under the Act. His Honor has stated four questions for our deter­

mination. The first question is : Is the appellant liable to tax under 

the War-time Profits Tar Assessment Act': That question appears 

to have reference to the tenth reason stated in the appellant's objec­

tion to the assessment. That reason is not pressed by learned 

counsel before us, and on general principles it must be answered: 

Yes. 

The second question is in these terms : ls the appellant liable in 
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ZEALAND 

LTD. 

H. C. OF A the circumstances for any war-time profits tax in respect of the 

business carried on as aforesaid ? The point of that question as 

UNION appears from the argument before us. is that there is no workable 

C o r j i S scheme in the Aet for arriving at the war-time profits of a company 

carrying on such a business as is carried on by the appellant. The 

circumstances are set out, so far as is relevant to this question, in 

COMMIS- par. '•'< of the case, which says :—" The business of the appellant is 

TAXATION tnat °' a shipping company, and consists of trading between ports 

outside Australia and ports within Australia, and of carrying pas­

sengers and cargo from ports outside of Australia to ports within 

Australia and vice versa. For the purpose of conducting such 

business the Company owns certain land and is lessee of certain 

other lands within the Commonwealth on which are offices, stores 

and wharves where certain employees of the Companv are engaged 

in performing services and duties incidental to the Companv's 

general business ; and in the Commonwealth the Companv books 

passengers and cargo and makes all usual contracts in connection 

therewith, and completes in the Commonwealth the performance of 

similar contracts made elsewhere.'1 Those circumstances establish 

beyond doubt that the appellant carries on a business which is liable 

to tax. Sec. 7 of the Act provides a method of calculating the war­

time profits by having what is called an " accounting period." That 

period is a period of twelve months for which the accounts of the 

business are made up. There are other provisions for periods where 

i le- accounts of the business are not made up, but we m a v pass over 

them for the present case. As the accounting period may fall 

partly within one financial vear and partlv within another, monthly 

averages are to be taken of the respective portions of the accounting 

period which m a y fall in each particular financial vear, and the 

amounts of profit or loss are put together, and from the sum of the 

profits is deducted the pre-war standard of profits as defined for 

the purpose of the Aet. After that has been done, deductions may 

be made according to the circumstances. But it is said that in this 

case—this is the concrete point that is madi—that there is no work­

able scheme. It is said that the pre-war standard of profits cannot, 

as the Act is framed, he ascertained in connection with such a busi­

ness as is carried on by the appellant. 1 need not consider the result 
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if that were so. It might be an unfortunate thing for the taxpayer H- C. or A. 

if in the circumstances of his case there was no possibility, by reason 1 9 2°-

of theabsence of materials or other practical difficulties, of his estab- UNION 

lisbing the pre-war standard of his profits. It might be that he would , * " A ""S''' 

have nothing to deduct from the profits of the accounting period. ZEALAND 

But that does not arise in this ease, because it is provided bv sec. v. 

16 (1) that " the profits of any pre-war trade year shall be computed. C O M ™ " 

on the same principles and subject to the same provisions as the -j-,1^1 

profits of the accounting period." The particular years of pre-war 
. . . ' Isaacs J. 

trading are. to a limited extent, within the selection of the taxpayer, 

and, when the amount is arrived at, the deduction is to be made. 

Whatever difficulty exists in this or any particular case in arriving 

at the pre-war standard of profits is not a legal difficultv but a com­

mercial difficulty. There may be difficulty of dissecting trading 

accounts or of book-keeping, but that is immaterial from a legal 

standpoint. 

Those, then, are the provisions which apply in general cases. 

and sec. 10 provides that "(1) The profits arising from any 

business shall be separately determined for the purposes of this Act, 

but shall be so determined on the same principles as the profits and 

gains of the business are or would be determined for the purpose of 

Commonwealth income tax. subject to the modifications set out in 

Part IV." (which relates to the computation of pre-war profits) 

"and to any other provisions of this Act." The result of that is 

that, except where some specific provision is made in relation to any 

business or portion of a business or other matter with regard to 

war-time profits tax. the principles established by the Income Tux 

Assessment Act are to be followed. When we turn to the circum­

stances of this case which I have mentioned, namelv. the trade carried 

on hv the appellant, we find that there is a section in that Act, sec. 

22, which does apply to this very class of business, and as to which 

there is no modification in Part IV. or in any other provisions of this 

Act so far as the questions raised in this case are concerned. Sec. 22 

of the Income Tax Assessment Ael provides that " (1) Every person 

whose principal place of business is out of Australia and who either 

as owner or charterer of anv ship carries passengers, live-stock, mails 
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A. or goods shipped in Australia shall by his agent or other representa­

tive in Australia, when called upon bv the Commissioner bv notice 

UNION published in the Gazette or by anv other notice, make a. return ofthe 

all amount pavable to him (whether such amount be pavable in or 

,N" beyond Australia) in respect of the carriage of the passengers, live­

stock, mails and goods. i2l Tin- agent shall be assessed thereon 

.oul liable to pav tax on rive pounds per centum of the amount so 

™ payable." Now, in this case it is common ground that that is the 

section under which the appellant ought to be taxed. The result 

so far. is that a perfectly workable scheme is provided, needing onlv 

the requisite information to apply it in anv particular case. The 

information, of course, comes primarily from returns. The answer 

to the second question, therefore, must be : Yes. 

The third question is : Is the appellant under the circumstances 

I ui this case entitled to rely upon anv objection other than 

the objection that the assessment is excessive : The answrer to that 

question depends on the proper reading of sec. 22 of the War-time 

Profits Tax Assessment Ad. which is as follows: "If . . . (c) 

the i 'ommissioner has reason to believe that anv person (though he 

may not have furnished any return) is a taxpayer, the Commissioner 

may it I of the amount upon which, in his judgment, 

war-time profits tax ought to be levied, and the person assessed shall 

be liable to war-time piofits tax thereon, excepting so far as he 

establishes on objection that the assessment is excessive." When 

nt is made which I mav call a default assessment, the 

person assessed may or may not be in reality a taxpayer, he mav be 

ct of a business which is exempt, or he may be 

: of an amount which is erroneous. But for some 

reason or another lie mav be called upon bv the assessment to pay 

an amount which is more than he ought, under the circumstances, 

ling to law to le- called upon to pay. Now. in my opinion, 

the words "that the assessment i " in sec. 22 do not 

limit the pen I to merelv objecting to I he quantum of the 

tax. When sec. oo js ,,..,,) m conjunction with the other 

of the Act. my view is that it means simply that, although in ordinary 

I ,11 t h e m . Vet. ill 

-menl i, made the person 
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shall be taken to be a taxpayer unless he renders ai 

the wav mentioned in see. 28 and establishes that objection. When , M O L 

he raises the objection under sec. 28. which limits the tune for UNION 

raisim; it to thirty davs after service of the notice of the assessment 

and when he sets out i1 tion he is to havi 

the fullest opportunity of testing his liability on anv ground, but 

le- is limited in his appeal to the reasons foi' objection set 

his objection He is in no better or worse position than if he had j"1', 

made .i return. Therefore, in in which I t.i 

-that the assessment i- excessive," that sense being that the 

appellant is bound Io rely on an objection and on such grounds 'A 

object! ised in it. I think he is nol entitled to relv on 

anv other than the ground mentioned Be cannot, fur instance, relv 

mi tie-want of a return. Whatever ground i- taken in his objec 

tion l"i saving that he has I n assessed for more tax than 

itled Oi rely mi just as if lie bad n 

Thai hnn1.'- me to the fourth question, which is : If the appellant 

ble bu war lone profits tax as aforesaid, is the assessment made 

by the Commissioi i id excessive within the meaning 

I... lament Act 1917 upon the facta 

I - 'flu- case i- stated under Bee. 20. ami that 

limits the powei to ise to questions which in the op 

in are ,pie.lions .,f law-, and this Court should ai 

ons of law and remit ns opinion to ihe Court below. Thai 

thai questions of law may be sent lo tin- Court ami 

'vered by this Court ; and the question, therefni 

is tins: U p o n ihe facts herein stated what should the Inn 

of law gay as to whether the assessment i oi nol ': 

ut for this purpose has to be regarded •>- i 

two distinct pint- : the prin 

't penalty. A- to the primary I thingtocon 

the proper construction of tin- assessment. Sec. 21 providi 

"Thi' validity of anv ., not be affected b 

that any of the provisions of thi- Act have not been complied with." 

In tlm ' the Commissioner put down for tli 

period ending :11st March 1916 th.- -urn ..f rime mount 
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i by the appellant during the lull period, and E717.415 aa 

appropriate port penal. 

He then put down mnting period ending on 31st v 

-17 the sum of £1,136,519 a- the amount received by the appellant 

I the full period, and £284,130 as the amount received . 

the appropriate portion of that period. He then put down the 

El.001.34n, being the sum of £717.415 and £284,130. 

rhe figures which h i-for the two accounting 

periods he got from the income tax returns made by the appellant 

under the / Act. lhat sum of £1,001,545 

was the onlv material the Commissioner had for calculating the 

w-ar-time profits of the . so far as In- was able of his 

l knowledge and judgment >me basis that 

1 to him to be fair. What he did then was to take HI percent. 

of that sum. namely. £100,154, a.s a working basis, which wa-m one 

• purely arbitrary sum. that appeared to him to represent the 

profits of the appellant. Then he went as near as he could to apply-

__ a' tie- War- ment Ad and took 5 

per cent, of the £100,134, and arrived at the sum of £5,008 as being 

the ex and, since the War-time Profits Tax Act provided 

that 50 per cent, of th> its should be the amount of the 

tax. he arrived at the sum of £2,504 as representing, according to 

his view, the true amount of the war-time profits tax payable by 

the appellant. That appears to be such a method of proceeding 

in the absence of other information as cannot be said to be unlawful 

or to show anv excess on the face of it. But then, inasmuch as there 

had been a failure by the appellant to send in any return or the return 

having been sent in too late, he added the sum of £2508s. under the 

provisions' which provides that any peison who falls 

or neglects to furnish anv return as and when required shall be 

liable by way of additional tax to pav 10 per cent, of the amount of 

tax assessable in addition to anv additional tax pavable under sec. 

•14. with a proviso that the Commissioner mav. in anv particular 

for reasons which he thinks fit. remit the additional tax or 

any part thereof. The total amount of the tax ae< 

assessment, including the additions ounte to £2 

http://El.001.34n
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.ind it now has to be considered whether, as contended by the appel H- C- OF A. 

lant, the assessment is excessive by reason of the additional tax of K'20' 

3s. It is now necessarv to refer to some circumstances men- i 

tioned in the ease in pars. 4 (a 

read those paragraphs anil continued:--! 1 should add in reference 

to par. I la) that in the notice in the Gazettt the date for sending n 

the reason- - loth December 1917. The position then <. 

was that the material which was asked lor in the returns mentioned j1'^. 

in the Git and the information which was othi 

for bv the Commissioner were not given, and tile Commissioner, not 

being in possession "I sufficient materia] upon which to p 

strictly in accordance with the figures which would answer the 

requirements "1 sec. 22 of the [noonu T--, Assessment Ac* a 

into the War-tim Profits I'm, Assessment dot,made the assessment 

The date of that assessment was 20th Ipril 1918,and that date 

indicates what is meant by the term " late return." There 

return, 'fhe appeUant urged that the return asked for by the 

notice was irrelevant to this taxpayer's business. The 

MI sufficient reason. Tlie Ai 

n in i lie hand- " iiiissniiier : its term- are 

oilv wide: returns are required in see. Is from 

"every person liable in be taxed," an expression which includes the 

appellant : and the return asked tor goes no further than -• 

fall ami complete statement of the net profits of Iii- business, which 

i- what the Act expresses. One purpose of returns is tn enable the 

Commissioner '" llassess" taxpayers, and the final outcome that 

iieularly in the absence of a i it determine 

whether or not a return should or should not have been made. Sec. 

in. though noi applicable in the ,-i" -hows 

that there is no such limitation a- r- oontended for. There 

io comply, and the addition.;1 by reason oi 

il). The position, so far. is that neither in respect of theprimary tax 

nor of the additional tax is there anything to -how an 

sense. 

What, then, should be the answer to the fourth question ! 

• ides that "(1) The production of any note 

ment . . . shall m ) be conclusive evidence of the due 
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H. C. or A. maji;n„ 0f the assessment, and lb) be conclusive evidence that th» 
1920. 
^ J amount and all the particulars of the assessment are correct 

UNION except in proceedings on appeal against the assessment, when it 

Co. in Xi-v. shall be prima facie evidence onlv." This is a proceeding on an 

appeal, and therefore the notice of assessment i- prima facie evidence 

,. "• onlv. Heading secs. 22 and 25 together, it appears to me that the 
r Eltra: 11 

COMMIS- position is this :—The amount claimed is prima facie proved to be 
SIONER "I . . 

TAXATION, correct, and upon the evidence before us the question is, is there 
any evidence to tlie contrary ? There is no evidence whatever that 

the assessment is incorrect for any reason. The position is one 

in which, if we were to apply the term used in trials before a jurv, 

the evidence is all one way, and in that view the question must, 

in m v opinion, be answered that on the facts stated in the case the 

assessment made by the Conimissioner is not excessive within the 

meaning of sec. 22. 

GAVAN DUFFY .1. I agree with the answers suggested by my 

i' I should like to put the answer to the fourth 

question in these terms, which 1 thiol: are not inconsistent with 

anything he has said : 1 am unable to sav whether the a--' 

is excessive or not. but in m y opinion the appellant has not estab­

lished that it i- exces 

RICH .1. 1 would add a few words on one or two of the questions 

asked by the ca-e. As to the first ipiestion. it is apparent on the face 

ol the War-Time Profits Tu.,- Assessment Act that the ordinary 

liabilitv of a. foreign company drawing profits from Australia is not 

to be lost. The proviso to sec. 15 il) makes special provision lor 

"a person not resident in Australia." Then sec. -Ill requires every 

companv which carries on business in Australia ro have a public 

officer here, and that obviously includes a foreign companv. With 

regard to the fourth question, the Legislature in passing a taxing 

Act, in which so much depends on information given by the tax-paver 

or possible taxpayer, is sometimes forced to require people to give 

information which mav turn out to be immaterial, but it may be 

material. It is essential for the efficient working of the Department 

that returns should be furnished so that the Commissioner may 



29 C.L.R.] O F AUSTRALIA. 117 

ori the making ol the assessment. In this connection I H- C. oi A. 

would quote a few words from tire opinion of Lord Loreburn L.C. in 1920, 

Attorney-General v. THI (1). There his Lordship, discussing the r.M,,N 

delivery of returns under the English Income Tax Act, said :—" It ,."V ',;,"̂'"w 

is necessarv, therefore, that there should be a sharp weapon avail- Z B A U N D 

able in order to prevent the requirements of the Act being trifled 

with. On the other hand the making of the return or statement is ,, 

not always easy, and mistakes may occur notwithstanding that j ™ 

care mav have been used to avoid them, still more when proper care 
. . . Rich J. 

has not been used. Accordingly provision is made for penalties which 
are to fall in the event either of unpunctuality or of inaccuracy in 

the return OT statement required. But alongside of that are to be 

found provisions to relieve a man from the penalty if he mends his 

mistake. . . . I see nothing either harsh or unreasonable in this. 

A fair balance is held, and while the revenue is protected against 

procrastination and carelessness which, if practised on any large . 

scale, would make the collection of the tax an intolerable busi 

anyone who though honest has been neglectful may redeem his 

neglect." Those remarks apply to the statutory duty of furnishing 

returns and to the imposition and remission of penalties under sec. 

55 of the Act now under consideration. I agree with what has been 

said bv m y brother Isaacs, and with the answers to the questions 

proposed bv him. 

Questions answered : (1) Yes; (2) Yes ; (3) No, 

,u the sense that " excessive " means more 

than tin-appellanl isboundto pay; it) No. 

Sobcitors for the appellant, Minter Simpson & Co. 

Solicitor for the respondent, Gordon H. Castle, Crown Solicitor 

for the Commonwealth. 

B. h. 
(1) (1910) A.C, 50, at p. 53. 


