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July 25. 

[PRIVY COUNCIL.] 

THE COMMONWEALTH APPELLANTS; 

DEFENDANTS, 

HAZELDELL LIMITED RESPONDENTS. 

PLAINTIFFS, 

ON APPEAL FROM THE HIGH COURT. 

PRIVY Land—Acquisition by Commonwealth Compensation -Mint nils—Reservation of all 

C O U N C I L . minerals in Crown grant—Eight nf public to mine for "all minerals" —Sub-
iy-1- stance proclaimed a mineral—Limestone—Lands Acquisition Act 1906 {So. 13 

of 1906), secs. 26, 37—Crown Lands Alienation Act 1801 [N.S.W.) (25 Viet. 

No. 1), sees. 13, 18—Crown Lands Act 1884 (X.S. W.) (48 Vict. Xo. 18), secs. 2, 

4, 5, 6, 7—Mining Act 1906 (N.S.W.) (No. 49 of 1906). sees. 3, 4:>. 40. To. 

Sec. 13 ot the Crown La?uk Alienation Act of 1861 (N.S.W.) provided that 

certain Crown lands should be open for conditional sale ; and sec. 18 provided 

that, at the expiration of three years from the conditional sale and after pay­

ment of the purchase money and compliance with certain other conditions, 

a L'rant in fee simple should lie issued to the purchaser " with reservation of 

any minerals which the land may contain." Sec. 2 of the Crown Lands Ad 

of 1884 (N.s.W'.) repealed certain Acts, including the Crown Lands Alienation 

Act of 1861, but enacted that the repeal should not " (iii.) Prejudice or affect 

any proceeding matter or thing lawfully 'lone or commenced or contracted to 

be done under the authority of any enactment or regulation hereby repealed,' 

and provided that " (b) All rights accrued and obligations incurred or imposed 

under or by virtue of any of tin- said repealed enactments shall subject to 

any express provisions of this Act in relation thereto remain unaffected by 

such repeal." By see, 4 the word " minerals," unless tlie context necessarily 

required a different meaning, was defined to mean and include coal, kerosene 

* Present—Viscount Cave, Lord Dunedin, Lord Atkinson. Lord Shaw and 
Lord Phillimore. 



29 C.L.R.] OF AUSTRALIA. 449 

COUNCIL. 

1921. 

T H E COM-

shale and any of certain named metals or any ore containing the same, " and P R L V Y 

any other substance which may from time to time be declared a mineral 

within the meaning of this Act by proclamation of the Governor published 

in the Gazette." Sec. 5 provided that " Crown lands shall not be sold leased 

dedicated reserved or dealt with except under and subject to the provisions M O N W E A L T H 

of this Act and nothing in this Act shall affect the provisions of any Act v. 

regulating mining on Crown lands " &c. Sec. 0 provided that " The Governor j 

on behalf of Her Majesty may grant dedicate reserve lease or make any other 

disposition of Crown lands but only for some estate interest or purpose author­

ized by this Act and subject in every case to its provisions.'' Sec. 7 provided 

that " All grants of land issued under the authority of this Act shall contain a 

reservation of all minerals in such land and shall contain such other reservations 

and exceptions as may by the Governor be deemed expedient in the public 

interest." No proclamation under sec. 4 had ever been made. By sec. 3 

of the Mining Act 1906 (N.S.W.) the word " minerals " is defined to mean, 

unless the context or subject matter otherwise indicates, certain specified 

substances " and any other substance which may from time to time be declared 

a ' mineral' within the meaning of this Act by proclamation of the Governor 

published in the Gazette." Sec. 46 (2) provides that " If the Crown grant of any 

private land contains, or ii not yet issued will when issued contain, a reservation 

to the Crown of all minerals, the said land shall also be open to mining under 

this Part for all minerals." 

Pursuant to a conditional sale under sec. 13 of the Crown Lands Alienation 

Act of 1861 a Crown grant of certain land had been issued in 1880 containing 

a reservation of all minerals which the land might contain, and after a pro­

clamation under sec. li of the Mining Act 1906 tbat limestone was a mineral 

the Commonwealth had acquired the land under the Lands Acquisition Act 

1906. In an action for compensation under sec. 37 of that Act the plaintiff 

sought to give evidence as to the value of a bed of limestone in the land. 

Held, that the Crown grant should be treated as issued under the Crown 

Ijands Act of 1884, that the reservation of minerals should be construed in 

accordance with the definition of "'minerals" in that Act, and accordingly 

did not include the limestone, that the Mining Art 1900 had no application to 

tin1 limestone, and therefore that the plaintiff was entitled to compensation 

in respect of tbe limestone. 

Decision of the High Court : The Commonwealth v. Hazeldell Ll'/.. 25 C.L.R., 

552, .ilfirmed. 

APPEAL from the High Court to the Privy Council. 

This was an appeal by the Commonwealth from the decision of 

the High Court: The Commonwealth v. HczeUell Ltd. (J). 

The judgment of their Lordships, which was delivered by Viscount 

CAVE, was as follows :— 

(1) 25 C.L.R., 552. 
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Pmvv This is an appeal by special leave from a judgment of tlie High 

1 9 2 j , Court of Australia dismissing an appeal by the present appeUants 

the Commonwealth of Australia, from a judgment of the Full 

('ourt of the Supreme Court of New South Wales which had reversed 

„ "• a judgment of Ferguson .1. in their favour. 

LTD. The question for decision is as to the right of the respondents 

to the limestone in 56 acres of land at Mount Fairv. Sew South 

Wales, and arose in the following manner : Bv a Crown grant 

dared 12th April 188(> the land had been granted to Thomas 

Slianahan (the predecessor in title of the respondents) in fee simple. 

subject to a reservation of all minerals which the land contained. 

In the month of April 1915 the appellants, the Commonwealth of 

Australia, by notice under the Lands Acquisition Act of the Com­

monwealth (No. 13 of 1906), compulsorily acquired the land for the 

purpose of obtaining material for use in connection with buildings 

to be erected for the Commonwealth. The respondents claimed 

f 100,000 as compensation for the loss of their interest as tenants 

in fee of the land (which contains a valuable bed of limestone), and 

the further sum of £600 as damages for severance ; but the appel­

lants, who contended that the respondents had no property, or no 

valuable property, in the limestone, made a statutory offer of £1.200 

onlv in satisfaction of the respondents' claim. The offer was 

refused, and the respondents commenced this action for compensa­

tion. 

The trial Judge, Ferguson J., upheld the appellants' conten­

tion, and awarded to the respondents the sum of £1,200 only, whioh 

was agreed to be the value of the land without the limestone. But 

on appeal the Full Court (Culle.n CJ. and Sly and Conine JJ.) 

ordered a new trial, and on further appeal their decision was affirmed, 

though on somewhat different grounds, by the High Court of Aus­

tralia {Griffith CJ. and Rich J., Gavan Duffy J. dissenting). It is 

against this decision that the present appeal is brought. 

In order to make clear the contentions on both sides it is necessary 

to refer to the terms of the grant and to certain legislation leading 

up to and following upon it. 

By the Crown Lund* Ah, nation Act of 18(il of New South Wales 

(25 Vict. Xo. 1) it was enacted that Crown lands (with an exception 
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for lands in or near towns and villages) should be open for condi- P W V Y 
r COLTNXIL. 

tional sale by selection as follows: Anv person might tender to ig.21 
the Land Agent for the district a written application for the con­

ditional purchase of any such lands, not being less than 40 acres 

Dormoreth at the price of 20s. per acre, and might pay 

to such Land Agent a deposit of 25 per cent, of the purchase money. LTD. 

and if no other like application and deposit for the same land should 

be tendered at the same time, such person was to be declared the 

conditional purchaser thereof at the price aforesaid. At the 

expiration of three years from the date of conditional purchase 

of any such laud, or within three months thereafter, the balance of 

the purchase money was to be paid and a declaration was to be made 

as to the improvement of the land and the residence of the purchaser 

or his alienee upon it : and thereupon a grant of the fee simple. 

but with the reservation of any minerals which the land might 

contain, was to be made to the then rightful owner. This Act con­

tained in, definition of " minerals." The limit of :520 acres imposed 

by the Act was subsequently increased to 640 acres. 

11 some date not stated, but which was prior to the passing 

of the statute next referred to. Thomas Shanahan duly applied 

under the Act of 186] for the conditional purchase of a plot contain­

ing 640 acres, and including the land in question in this action, and 

paid th.- deposit, and In- was declared the conditional purchaser 

of such plot. 

By th.- Crown Lund- Act ol 1884 nf New South Wales its Vict, 

No. 18) the Crown /.,•„,/, Alienation Act „i 1861 was repealed, and 

new provisions were made for the purchase of Crown land- by 

selection : but the repeal section (sec. 2) declared that the repeal 

should not of itself prejudice or affect any proceeding matter or 

thing lawfully done or commenced or contracted to be done under 

any repealed enactment, and that notwithstanding such repeal all 

rights accrued and obligations incurred or imposed under or bv 

vmne of anv of the repealed enactments should, subject to anv 

express provision of that Act in relation thereto, remain unaffected 

by such repeal. The Act also contained the foUowing provisions :— 

" I town lands shall not be sold leased dedicated reserved 

or dealt with except under and subject to the provisions of this Act 
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^-"^ behalf of Her Majesty may grant dedicate reserve lease or make 
T H F COM­

MONWEALTH a nY other disposition of Crown Lands but onlv for some estate 
H '" interest or purpose authorized by this Act and subject in every case 

LTD. to its provisions. N o Crown grant issued after the commencement 

of this Act shall be expressed or purport to be in trust for private 

persons or purposes." Sec. 7 : " .All grants of land issued under the 

authority of this Act shall contain a reservation of all minerals in 

such land and shall contain such other reservations and exceptions 

as may by the Governor be deemed expedient in the public 

interest. . . ." Sec. 4 of the same Act declared that, unless 

the context necessarily required a different meaning, the expression 

" minerals " should mean and include coal and certain other minerals 

therein specified (nut including limestone) and any other substance 

which might from time tn time be declared a mineral within the 

meaning of that Act bv proclamation of the Governor published in 

the Gazette. No proclamation declaring limestone to be a mineral 

within the meaning of this Act has been published. 

Although Shanahan had been declared the conditional purchaser 

of his plot before the passing of the Act of 1884, the Crown grant of 

the land to him was made after the passing of that Act and was 

dated 12th April 1886. By this document, after recitals to the 

effect that Shanahan claimed to be entitled in respect of a purchase 

by conditional sale without competition, under the 13th section 

of the I'nneii Lands Alienation Act of 1861, to the parcel of land 

thereinafter described, and that the purchase money had been 

duly paid and the necessary declarations made, the land was granted 

to Shanahan, his heirs and assigns, subject to a reservation to the 

Crown of " all minerals which the said land contains," with power 

to work them. The grant also reserved to the Crown such parts of 

the land as might thereafter be required for public ways, canals or 

railroads, and also all sand, clay, stone, gravel, timber, &c, which 

might at any time thereafter be required bv the Government of the 

Colony for the construction and repair of public ways, bridges or 

canals, or for naval purposes or railroads, with the right of taking 
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and removing all such materials. Shanahan's title under this grant P E I V Y 

subsequentlv became vested in the respondents. 

The Mining -let 1906 of New South Wales (No. 49 of 1906) 

provides (bv sec. 46. sub-see. 2) that "if the Crown grant of any 

private land contains, or if not yet issued will when issued contain, *• 

a reservation to the Crown of all minerals, the said land shall also LTD. 

be open to mining under this Part" {i.e., Part IV. of the Act, 

relating to public mining) " for all minerals." The interpretation 

section of the same Act (sec. 3) declares that, unless the context or 

subject matter otherwise indicates, " minerals " means silver and 

certain other minerals therein specified (not including limestone) 

•' and anv other substance which may from time to time be declared 

a ' mineral' within the meaning of this Act by proclamation of the 

Governor published in the Gazette." A proclamation published 

under this Act and dated 12th August 1907 declared limestone to be 

a " mineral " within the meaning of the Act. 

On tie respondents' action for compensation coming on for 

trial, the respondents tendered evidence to show the value of the 

limestone under the land compulsorily acquired : but the learned 

Judge rejected that evidence, holding that even if the limestone 

was not reserved by the grant, it was by virtue of the Mining Act 

of 1906 open for public mining, and was therefore of no value to 

the respondents. He accordingly gave judgment for the respondents 

for £1.2(W only. On appeal the Full Court held that the Act of 

1906 had no application to minerals not reserved by a grant, and 

that the question to be decided was whether the word " minerals " 

in the reservation contained in the Crown grant to Shanahan did 

or did not include limestone. They further held that, having regard 

to a series of authorities (of which the latest is Barnard-Arguc-

arns Oil and Gas Co. v. Farquharson (1) ), this question 

was a question of fact to be determined on a consideration of the 

date of the grant and the circumstances then existing, and ordered 

a new trial in order that evidence on these points might be adduced. 

The Full Court was of opinion that, as Shanahan had become a 

conditional purchaser under the Act of 1861, the Act of 1884 had 

no application to the grant. On further appeal to the High Court 

(1) (1912) A.C., 864. 
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LTD. the limestone was not reserved, but passed to the grantee. Thev 
therefore dismissed the appeal, and confirmed the order for a new 
trial : but it is obvious that, having regard to the reasons given hv 

the High Court for their judgment, it would be assumed on the new 

trial that the limestone belonged to the respondents, and the onlv 

question would be as to the value of the land with the limestone. 

It i- against this decision that the appellants have appealed to His 

Majesty in Council. 

Having regard to the above statement, it will appear that the 

tions to be determined on this appeal are two in number, viz., 

(I) whether the reservation of minerals in the grant of 1886 had the 

effect of reserving the limestone, and (2), if not. whether the effect 

of the Mining Ait ol 1906 of X e w South Wales and the proclamation 

issued thereunder was to render the limestone open to mining by 

the pubhc and of no value to the grantee. 

If the first question fell to be decided on the terms of the grant 

alone and without reference to the Act of 1884. it is plain that 

there must be a new trial in order to ascertain whether, having 

regard to the facts and circumstances existing at the date of the 

grant and the meaning then given to the word " minerals, tin-

reservation of minerals included the limestone. This is the effect 

of a number of decisions of the House of Lords and this Board. 

including Lord Provost of Glasgou v. Farie (1) : North British Rail-

waijCo. v. Budhill Coal and Sandstone <'„. (2) : Caledonian Railicay 

Co. v. Glenboig V„ cm 1 ' o. (3) : Symington v. Ca 

Railway Co. (4). and Bernard-Arejue-Roth-Stearns Oil and G 

Farquharson (5). But. if the grant is to be treated as issued under the 

Act of 1884. no such question can arise ; for that Act provided that 

all grants of land issued under the authority of the Act should con­

tain a reservation of all minerals in such land, and the expresaon 

(1) 13 App. Cas., 0.->7. (4) (1912) AX., S7. 
(2) (1910) A.C, 116. (5) (1912) A.C., at p. S09. 

ill) A.C., 290. 



29 C.L.R.] ° F AUSTRALIA. 455 

"minerals" was defined in terms which excluded limestone, ln „PaITY 

ouuciaLB COUNCIL. 

their Lordships' opinion the grant should be treated as issued 1!)2i. 
under that Act. See. 5 of the Act of 1884 provided expressly — ^ 

that ('town lands should not be dealt with except under and subject )I(IN„ ,;"' , 

to the provisions of that Act; and sec. 6 provided that Crown land "• 

might be granted, but only for some estate, interest or purpose LTD. 

authorized bv that Act and subject in every case to its provisions. 

Further, the grant to Shanahan, although not in terms referring to 

the Act of 1884, contains provisions which indicate that it un­

intended to take effect under that Act. The grant contained, in 

addition to the reservation of minerals, a reservation of such land 

as might thereafter be required for public ways, canals and rail­

roads, and also a reservation of all sand, clay, stone, gravel, timber, 

&c, which might be required by the Government for the public 

purposes therein described ; and these reservations, while proper 

to be made under sec. 7 of the Act of 1884, find no justification in the 

earlier Act. If. indeed, it were proposed to grant to a conditional 

purchaser under the Act of 1861 something less than he was entitled 

to under that Act, a question might arise whether, having regard to 

the saving of existing rights contained in sec. 2 of the Act of 1884, 

his contractual rights could be so cut down against his will; but 

any such question would be properly raised by the grantee at the 

time of the grant, and not by the grantor many years after its 

completion. And it would he inequitable, while leaving the grantee 

bound by reservations as to public ways, &c., which could only 

have been made under the later Act, to extend the reservation of 

minerals by reference to the earlier statute. In their Lordships' 

opinion, therefore, the reservation of minerals, having been made 

under the Act of 1884, must be construed in accordance with the 

definition of "minerals" contained in that Act, and accordingly 

does not include the limestone. 

It may be added that the terms of the grant show that there 

was no intention of reserving the limestone; for, if the whole bed of 

limestone had been reserved, there would have been no need to 

reserve the right to take stone for certain limited public purposes. 

To this it was answered that, as the Act of 1861 required all minerals 

to he reserved, the limestone (if a mineral) could not legally be 
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1921 if the grant is construed as operating under the Act of 1884, no such 
^~e~e objection arises, and effect can be given to the manifest intention 

M O ^ V S L T K of the parties to the deed. 

;'• There remains the question whether the effect of the N e w South 

L T D . Wales Mining Art oi 1906 was to render the limestone, though not 

reserved under the grant, open to pubhc mining ; and on this ques­

tion also their Lordships are in agreement with the decision of the 

High Court. If the Act were construed as throwing open to public 

mining minerals granted by the Crown to private purchasers, the 

effect of it would be to alienate private rights without compensation; 

and it has been repeatedly held, as by this Board in Commissioner of 

Public Works (Cape Colony) v. Logan (1), that such an intention 

shoidd not be imputed to the Legislature unless expressed in clear 

terms. N o such clear intention appears in the Act of 1906. Sec. 

46 (2) of that Act provides that, if the Crown grant of any private 

land contains a reservation to the Crown '; of all minerals," the land 

shall be open to mining under the Act " for all minerals " ; and it 

cannot be that the expression " all minerals " twice used in this 

short sentence means one thing in the hypothesis and another thing 

in the conclusion. Either the word " minerals " must in each case 

be construed in accordance with the definition in the Act. in which 

case the reservation in the grant of 1886 did not comply with the 

condition ; o r — a n d this appears to be the better view—the expres­

sion " all minerals " where secondlv used means " all minerals so 

reserved." In either case the provision has no appbcation to the 

limestone, which w a s not reserved bv the grant. 

The same result m a y be reached in another way. Sec. 70 of the 

Act of 1906 declares that the owner of any private land m a y mine 

therein for any mineral not reserved to the Crown, and the expression 

" niineral " here used would under the proclamation of 1907 include 

limestone. Sec. 46 (3) provides that no application for an authority 

to enter and mine shall be granted to a m e m b e r of the public in 

respect of any land in or upon which any person other than the 

appbcant is at the time of the appbcation entitled to search or 

prospect for any mineral. F r o m these provisions taken together, it 

(1) (1903) A.C., 355. 
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follows that the grantee under the deed of 1886 is entitled to get the PR,.VY 

limestone as not reserved, and that no authority to get it can be 

granted under the Act to a member of the public. Ferguson J. 

met this argument by pointing out that sec. 70 was not in the 

original Act from which sec. 40 was taken ; but both sections aTe 

contained in the Act of 1906, which must have effect accordingly. L T D 

For the above reasons it appears to their Lordships that the 

Act of 1906 has no appbcation to the limestone in question; and, 

this being so, it is unnecessary to consider whether, if it did so apply, 

the respondents would nevertheless be entitled to some compensa­

tion as owners of the limestone subject to the contingency of a 

licence being granted to a member of the public. 

Their Lordships will humbly advise His Majesty that this appeal 

fails and should be dismissed, and that the appellants should pay 

the respondents' costs of the appeal, including those caused by the 

intervention. The Attorney-General for N e w South Wales, who 

intervened and supported the appellants' contention, will bear 

his own costs. 


