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[HIGH COURT OF AUSTRALIA.] 

THE FEDERATED STATE SCHOOL TEACHERS' 
ASSOCIATION OF AUSTRALIA . CLAIMANT ; 

AND 

THE STATE OF VICTORIA AND OTHERS . RESPONDENTS. 

Industrial Arbitration—"Industrial dispute"—"Industry," meaning of—Dispute 

between State and school teachers employed by State—The Constitution (63 & 64 

Vict. c. 12), sec. 51 (xxxv.)—Commonwealth Conciliation and Arbitration Act 

1904-1928 (No. 13 of 1904—No. 18 of 1928), sec. 4. 

Held, by Knox C.J., Gavan Duffy, Rich and Starke JJ. (Isaacs J. dissenting), 

that the educational activities of the States carried on under the appropriate 

statutes and statutory regulations of each State relating to education did not 

constitute an "industry" within the meaning of sec. 4 of the Commomrcalth 

Conciliation and Arbitration Act 1904-1928 ; that the occupation of the teachers 

so employed was not an " industrial " occupation, and that the dispute which 

existed between the States and the teachers employed by them was therefore 

not an "industrial dispute " within sec. 51 (xxxv.) of the Constitution. 

H. C.OF A. 
1929. 
i — ^ / 

MELBOURNE, 

March 18. 

SYDNEY, 

April 22. 

Knox C.J., 
Isaacs. 

Gavan Duffy, 
Rich, and 
Starke JJ. 

S U M M O N S under sec. 2 1 A A of Commonwealth Conciliation and 

Arbitral inn Act 1904-1926. 

Tbe claimant, the Federated State School Teachers' Association 

of Austraba, by plaint filed in the Commonwealth Court of Concilia­

tion and Arbitration set out that it was in dispute with the respon­

dents, the State of Victoria, His Majesty the King in the right of 

the State of Victoria, the State of Tasmania, and His Majesty 

the King in the right of the State of Tasmania, in respect of 

definitions, salaries, appeal, hobdays, size of schools, sick leave. 

furlough, removal expenses, housing, furniture and equipment, 

staffing conditions, board of reference and other conditions of work. 
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The respondents by their answer raised (inter alia) the question 

whether the dispute was an " industrial dispute " within the 

meaning of the Commonwealth Conciliation and Arbitration Act 

1904-1926 and of sec. 51, pi. xxxv., of the Constitution. 

The claimant issued a summons under sec. 2 1 A A of the Common­

wealth Conciliation and Arbitration Act 1904-1926 for the determina­

tion of the following question : 

Is the dispute the subject matter of plaint No. 241 of 1928 in 

the Commonwealth Court of Conciliation and Arbitration 

existing or threatened or impending or probable as an 

industrial dispute extending beyond the bmits of any one 

State within tbe meaning of (1) the Constitution of the 

Commonwealth, (2) the Commonwealth Conciliation and 

Arbitration Act 1904-1926. 

The summons came before Starke J., who referred it to the Full 

Court. 

Ham K.C. (with him Fullagar), for the claimant If this is an 

" industrial dispute " within the meaning of the Constitution, it 

clearly comes within the Commonwealth Conciliation and Arbitration 

Act 1904-1926. " Industrial dispute " is an ambiguous and elastic 

term, but the word " industrial " in that expression should be given 

its wider meaning of pertaining " to industry," and not "to an 

industry." This wider interpretation has been definitely adopted 

by the Court (Jumbunna Coal Mine, No Liability, v. Victcyrian Coal 

Miners' Association (1) ). The Court has definitely reached the 

discrimen of profit (Federated Municipal and Shire Council Employees' 

Union of Australia, v. Melbourne Corporation (2) ). The binding 

authority in this matter is now Australian Insurance Staffs' Federation 

v. Accident Underwriters' Association ; Bank Officials' Association v. 

Bank of Australasia (3). Various reasons were given by the 

majority Judges in that case, but the present case would be within 

each of them. The true ratio decidendi is to be found in the judgment 

of Starke J. (4). A dispute of the present nature might dislocate 

(1) (1908) 6 C.L.R. 309, at pp. 332, (2) (1919) 26 C.L.R. 508. 
365, 370. (3) (1923) 33 C.L.R. 517. 

(4) (1923) 33 CL.R,. at p. 536. 
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the industrial structure or organization of the community. The 

teaching profession is part of the industrial mechanism of society. 

The State holds technical classes. Teachers prepare persons for 

industrial employment. There is the required combination of 

capital and labour. 

[ISAACS J. Are fees paid in the State schools ?] 

In the secondary schools fees are paid but not in the primary. 

[Counsel referred to Brimelow v. Casson (1) ; Fabian Meare on 

Educational Foundations of Trade and Industry ; S. and D. Webb's 

Industrial Democracy ; Webb's History of Trade Unionism ; J. A. 

Hobson on the Industrial System.] 
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C. Gavan Duffy, for the State of Victoria. The cases are difficult 

since the reasons given by the various Judges cannot be reconciled. 

It is open to argument that some of them are wrongly decided. 

The only matters definitely decided are that an " industrial dispute " 

need not be a dispute in connection with an undertaking carried 

on for profit or one wholly carried on by manual labour. If the 

Insurance Staffs' Case (2) is to be taken as the governing case, no 

ratio decidendi other than those suggested can be extracted from it. 

If the judgment of Starke J. in that case is to be taken as the test, 

teaching is not part of the industrial organization of the State. It 

is not concerned with the production or distribution of wealth. In 

order to extend it to cover the teaching jirofession, it would be 

necessary to make it wide enough to cover any dispute of any kind, 

however bmited, between employer and employee. The joint 

judgments of Isaacs and Rich JJ. in the Insurance Staffs' Case 

and in the Municipal and Shire Council Employees' Case (3) must 

be read as a whole and also in the light of what they said in the 

Insurance Staffs' Case. Read thus, they are no authority for 

treating the present dispute as an " industrial " dispute. [Counsel 

also referred to Federated Gas Employees' Industrial Union v. 

Metropolitan Gas Co. (4) and Proprietors of the Daily News Ltd. 

v. Australian Journalists' Association (5).] 

(I) (1924) 1 Ch. 302, at p. 313. (3) (1919) 26 C.L.R. 508. 
(2) (1923) 33C.L.R. 517. (4) (1919) 27 C.L.R. 72. 

(5) (1920) 27 C.L.R. 532. 
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H. C OF A. Robert Menzies K.C. (with him Tait), for the State of Tasmania. 

There is only one principle underlying all the majority judgments 

FEDERATED in the Insurance Staffs' Case (1), namely, that laid down by Starke J. 
STATF 

SCHOOL ^° come within that principle a dispute must be directly connected 
TEACHERS ^ ^ ^e industrial organization of the State : there must be an 

TION OF organic connection with the production and distribution of wealth. 
AUSTRALIA 

v. The teaching profession is no more organically connected with the 
S»TATF OF 

VICTORIA, production and distribution of wealth than the nursing profession 
or the medical profession or the profession of a minister of religion. 

Education is primarily directed to the production of a good citizen 

and a complete human being, and not to the production of an 

efficient cog in the industrial machine. 

Cur. adv. vult. 

April 22. The foUowing written judgments were debvered :— 

K N O X C.J., G A V A N D U F F Y A N D S T A R K E JJ. The States of 

Victoria and Tasmania have estabbshed a system of pubbc instruction 

or education, and defrayed the cost of so doing out of moneys 

appropriated by their Parbaments. The system, as to primary or 

elementary education, is free, secular and compulsory; but in 

some special subjects and in some classes of schools, such, for 

instance, as District High Schools in Victoria and certain Technical 

Schools in Tasmania, fees m a y be prescribed for tuition, pursuant to 

statutes and regulations of the particular State. The relevant 

statutes of the two States are as follows : Victoria, Education Acts 

1915-1916 ; Tasmania, Education Acts 1885, 1898 and 1905, Free 

Education Act 1908. The States have to erect and maintain, at 

great cost, school buildings in which instruction can be given, and 

to employ a great many teachers for the purpose of imparting that 

instruction. A large number of these teachers have formed an 

association, and have registered it as an organization under the 

Commonwealth Arbitration Act. The organization, in 1928, filed a 

plaint (No. 241 of 1928) in the Commonwealth Court of Concibation 

and Arbitration, alleging an industrial dispute extending beyond the 

limits of a State as to the salaries and conditions of employment 

(1) (1923) 33 C.L.R, 517. 
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with respect to persons employed by the States of Victoria and H- c- 0F A-

Tasmania, in connection with teaching, under the appropriate l^j 

statutes and statutory regulations of each State relating to education. FEDERATED 

In March 1929 the organization issued a summons out of this SCTOOL 

Court under sec. 2 1 A A of the Commonwealth Conciliation and Arbitra- T f A C H E K S ' 
ASSOCIA-

tion Act 1904-1926, applying for a decision on the following questions : n<"> OF 
— " Is the dispute the subject matter of plaint No. 241 of 1928 in ' T S™ A 1 I A 

the Commonwealth Court of Concibation and Arbitration existing VTOTOBJA'. 

or threatened or impending or probable as an industrial dispute K n o x~77 

extending beyond the limits of any one State within the meaning stark" J uffy J* 

of (1) the Constitution of the Commonwealth, (2) the Commonwealth 

Conciliation and Arbitration Act 1904-1926 ? " This summons was 

ordered to be argued before the Full Court, and has been so argued, 

and now falls for decision. 

In Amalgamated Society of Engineers v. Adelaide Steamship Co. 

(1) this Court held "that States and persons natural or artificial 

representing States, when parties to industrial disputes in fact, are 

subject to Commonwealth legislation under pi. xxxv. of sec. 51 

of the Constitution, if such legislation on its true construction 

appbes to them." And the Commonwealth Conciliation and Arbitra­

tion Act 1904-1926, sec. 4, provides that " ' industrial cbspute ' 

means an industrial dispute extending beyond the limits of any 

one State and includes . . . any dispute in relation to employ­

ment in an industry carried on by or imder the control of . . . 

a State or any pubbc authority constituted under . . . a 

State." So that there is no doubt that the Commonwealth legisla­

tion appbes in this case to the States. The question, then, is 

whether the organization and its members can become involved in 

an industrial dispute with the Governments of the States or either 

of them in connection with the educational systems estabbshed by 

them. 

Looking at the matter from the point of view of the States, can 

these systems be described as industries or industrial activities ? 

Economists, notably Mr. J. A. Hobson (The Industrial System), 

say that a scientific interpretation requires us to include in the 

word " industry" processes which are concerned with services 

(1) (1920) 28 C.L.R. 129, at p. 155. 
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H. c. OF A. s u c n as t̂ e administrative services of public officials and the skilled 
1929 . . . 

v_v-w. professional advice of doctors and lawyers. But the Constitution is 
FEDERATED not a thesis upon economics. It is an instrument of Government, 

ISTATP 

SCHOOL deabng, in sec. 51, pi. xxxv., with a subject matter—industrial 
A^SOOTA^ disputes—in the ordinary and popular acceptation of that term. 
TION OF Apart from the economic view just mentioned, several suggestions 

A XT STB. ALIA 

v. have been made in this Court as to the interpretation of the term 
VICTORIA. " industrial dispute." The " sphere of industriabsm," it has been 

KnoX~cjT
 sa-id, w m De found in operations in which capital and labour are 

BtarkeJ. y ' contributed in co-operation for tbe satisfaction of human wants 

and desires (Federated Municipal and Shire Council Employees' 

Union of Australia v. Melbourne Corporation (1) ) ; or in any 

operations in which the relation of employer and employee subsists, 

including, perhaps, demarcation disputes (Australian Insurance 

Staffs' Federation v. Accident Underwriters' Association (2) ) ; or in 

operations which are carried on whoUy or mainly by manual labour 

(Municipal Employees' Case (3) ; Insurance Staffs' Case (4) ) ; or in 

operations with a view to the production or distribution of wealth 

(Insurance Staffs' Case (5) ). No other interpretation or description 

of " industrial dispute " or the " sphere of industriabsm" was 

attempted at the Bar; and these suggestions wiU be found, we 

think, the most divergent meanings of which the phrases are 

reasonably capable. 

The economic view* has never been accepted by this Court: it is 

too wide. That confining the description of the phases to operations 

carried on by manual labourers is rejected as too narrow (Insurance 

Staffs' Case (6) ). And the view that the sphere of industrialism is 

to be found in operations in which the relation of employer and 

employee subsists is also, in our opinion, too wide : it approaches 

the economic view, and would bring within the range of the industrial 

power of the Commonwealth service's of all kinds whatever. It 

cannot, we think, be supported, for it ignores the use of the word 

" industrial " in the composite expression " industrial dispute " in 

the Constitution. 

(1) (1919) 26 C.L.R., at p. 554. (4) (1923) 33 C.L.R., at p. 523. 
2 1923) 33 C.L.R., at p. 529. (5) (1923) 33 C.L.R., at p. 536. 
(3) 1919) 26 C.L.R., at p. 584. (6) (1923) 33 C.L.R. 517. 
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Testing this case, therefore, by the other suggested criteria or H- C. OF A. 

badges of industriabsm, can it be said that the educational activities ^ 

of the States constitute an industry ? So far as the matter is one FEDERATED 

of fact, we would say that they cannot. They bear no resemblance SCTTOOL 

whatever to an ordinary trade, business or industry. They are not 1
A ^ f

E B S ' 

connected directly with, or attendant upon, the production or TIC^ OF 
A T"r'*i*T,T> A T T A 

distribution of wealth ; and there is no co-operation of capital and v. 
• 1 /* ^ T A T P OT4* 

labour, in any relevant sense, for a great pubbc scheme of education VICTORIA. 

is forced upon the communities of the States by law. It was said Kn0^cjj~ 

that if the activities were carried on by a private person, such as a staTke Fuffy J* 

schoolmaster, then the operations would be described as a business, 

a trade, or an industry. Shortly, that argument is met by the fact 

that a private person could no more carry on this system of pubbc 

education than he coidd carry on His Majesty's Treasury or any of 

the other executive departments of Government; and if he were 

authorized to do so, which is almost inconceivable, then he would 

no more carry on an industry than the State does now. 

Looking now at the matter from the point of view of the teachers, 

can their occupation be described as an industrial one ? Industry 

includes, by force of sec. 4 of the Commonwealth Conciliation and 

Arbitration Act, " any calling, service, employment, handicraft, or 

industrial occupation or avocation of employees on land or water." It 

is engagement in an occupation, and not employment in the business 

or industry of the employer that is the feature of this definition. But 

even if this be so, the definition cannot enlarge the meaning of the 

phrase " industrial dispute " in the Constitution, and the occupation 

must be of an industrial nature. It was argued that it is inappbcable 

in the case of State activities, because industrial dispute means, so 

far as the States are concerned, any dispute in relation to employ-

ment " in an industry carried on by or under the control of . . . a 

State," &c. (see sec. 4). But we need not determine this point, for 

the occupation of the State school teachers is not industrial. A n 

occupation confined to teaching in the schools of the States has 

impressed upon it the character of the activity in which it is 

exercised. If carrymg on a system of public education is not 

within the sphere of industriabsm, those who confine their efforts 
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to that activity cannot be engaged in an industry or in an industrial 

occupation or pursuit. 

The questions submitted for the decision of the Court should be 

answered in the negative. 

ISAACS J. The basic question raised by this case, strange as it 

may seem, is whether the occupation of employees engaged in 

education, itseb universally recognized as the key industry to aU 

skilled occupations, is " industrial" within the meaning of the 

Constitution. Put concretely for determination, it is whether an 

" industrial dispute " within the meaning of the Federal Constitution 

is legally possible between the States of Victoria and Tasmania on 

the one hand and the teachers they employ on the other. The 

answer does not involve any abstruse doctrine of law or technical 

expression. It is, however, a matter of law (City of Halifax v. 

Estate of J. P. Fairbanks (1) ) and depends entirely on the meaning 

which the members of this Court as intelfigent citizens, presumably 

conversant with the current knowledge of the subject, attach to 

the everyday expression " industrial dispute " as an integral part 

of the Engbsh language. The employees are claiming better 

conditions of employment, such as are constantly made the subject 

of recognized industrial disputes. The employers refuse the demands 

and, the employees having entered the Commonwealth Arbitration 

Court for redress, this Court is asked to declare whether the dispute 

is or is not an " industrial dispute." The employers maintain that 

though it is confessedly within the scope of the Arbitration Act, it 

is entirely outside the Constitution, and, therefore, beyond the 

power of the Commonwealth Parbament in any circumstances to 

deal with by arbitration. 

The Employers' Theory.—Learned counsel for the employers 

ultimately rested on one reason only to sustain this serious contention. 

W h y they did so will be plain from an examination of the now 

accepted and unchallenged decisions of this Court. Consistently 

with those decisions as they stand, the answer here, as wiU be 

presently seen, must be in favour of the employees, apart from a 

rather hesitating attempt to base a theory on some expressions in 

(1) (1928) A.C. 117, at p. 123. 


































