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BROWN . 
INTERVENER, 

[HIGH COURT OF AUSTRALIA.] 

. APPLICANT AND APPELLANT; 

AND 

WALTERS . 
RESPONDENT, 

RESPONDENT; 

IN RE WALTERS v. WALTERS. 

ON APPEAL FROM THE SUPREME COURT OF 

QUEENSLAND. 

H. C. OF A. Husband and Wije—Dissolution oj marriage—Motion jor decree absolute—Adultery 

by petitioner ajter decree nisi alleged—Material jacts not having been brought 

bejore the Court—Leave to intervene—Application by jather oj respondent— 

Ajter period limited in decree nisi—Period within which application may be 

made—Competency oj applicant and application—Adultery " during marriage" 

—Discretionary bar—" During that period "—Evidence in support oj allegation 

—Consideration by Court—Matrimonial Causes Jurisdiction Act 1864 (Q.) (28 

Vict. No. 29), sec. 26—Matrimonial Causes Act 1875 (Q.) (39 Vict. No. 13), set. 

7*—Rules oj the Supreme Court (Q.), Order XII.,rr. 18-20*; Order XLI1C 

r. 2*. 

Held, (1) that the expression " by reason of material facts not having been 

brought before the Court" in sec. 7 of the Matrimonial Causes Act 1875 (Q.) 

includes facts, not otherwise brought to the Court's knowledge, which have 

occurred after decree nisi, and are material to be known upon the motion for 

decree absolute (Hulse v. Hulse, (1871) L.R. 2 P. & D. 259, and Howarth v. 

Howarth, (1884) 9 P.D. 218, referred to); 

1931. 

SYDNEY, 

Nov. 17; 
Dec. 3. 

Gavan Duffy 
C.J., Starke. 
Dixon, Evatt 
and McTiernan 

JJ. 

* The Matrimonial Causes Act 1875 
(Q.) provides, by sec. 7, that "Every 
decree for a divorce shall in the first 
instance be a decree nisi not to be made 
absolute till after the expiration of such 
time not being less than three months 
from the pronouncing thereof as the 
Court shall by general or special order 
from time to time direct and during that 

period any person shall be at hberty m 
such manner as the Court shall bj 
general or special order in that behalf 
from time to time direct to show cause 
why such decree should not be made 
absolute by reason of the same having 
been obtained by collusion or by reason 
of material facts not having been 
brought before the Court. And on 
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(2) that tin (TOrdi " during that period " in sec. 7 of the Matrimonial Causes 

\,l isv.'i nn.in tin- period between tin- making of the decree nisi and the 

making of it absolute, add that cause maybe shown at any tion-until the decree 

absolute n mode ootwitiutanding the expiration of the time limited by a 

special or general unliroi the Court (Bowen \. flrjwen, (1864) 3 Sw. & Tr. 530: 

KM K.I! 1381, followed); 

(:i) that any jicrson not a party to the suit may show cause upon the ground 

that material facts have occurred since the decree nisi was pronounced, and he 

is not limited to giving information of such farts to the Attorney-General; 

(4) that a person is not disqualified from intervening by reason only of close 

relationship to one of the parties, and because he is acting in the interests and 

forwarding the wishes of such party. 

The proviso to sir. 26 of the Matrimonial Causes Jurisdiction Act 1864 

provides that ujion any petition for dissolution of marriage the Court shall 

001 In- bound to pronounce a decree declaring the marriage di-*>lwd if it finds 

that the petitioner has "during tho marriage been guilty of adultery.' 

Held, that adultery by the petitioner after deoree nW and before d 

absolute is adultery "daring the marriage" within the meaning of see. L'6 of 

tho Matrimonial Causes Jurisdiction Ael 18(1), and therefore affords a discre­

tionary bar (HuU* r. Evltw, (1871) L B . 2 P. k tt 269, and VBU v. Witt, 

(1883) 8 IM>. 188, followed) 

Decision of Ihe Supreme Court of Queensland [full Court) rovoned, and 

oiiler of lleniiiiiiiin ,1. restored. 

APPLICATION for special leave to appeal and APPEAL from tlie 

Supreme Courl of Queensland. 

By a writ of summons issued <>ut of I be Supreme < <nirt of Queens 

[and on 29th January 1931, Pereival Leslie Walters commenced an 

ll. Cm \ 
ML 

BROWN 

>. 
U UTMS. 

M U M being so shown the Court shall 
ileal with the ease bj making the deoree 
nbsi lute or by reversing the deoree nisi 
or hy requiring further inquiry or other-
fin as justice may require, Al any 
linn- during i he progress of tho cause 
n before tbe decree is made absolute 
any person may give information to the 
Attorney licucial of any mallei 

material to the due decision "f the 
ease who may thereupon take such 
steps as he 111:i\ deem neoessarj or 
expedient," ic. 
The Rules oj ll: Siipr, m* 

1800 (!,».). by Order Ml., provide as 
follows: is. When the Attorney 
Qeneral desires to intervene in a 
matrimonial action, he must enter an 
appearanoe. 19, Any other peraon de­
siring to intervene in a matrimonial 
action must make application, on 

affidavit, to the Court or a Judge for 
leave to do so. 20, A party so inter-
vening shall enter an appearance pur­
suant lo the leave, and Baal] join in the 
proceedings in the ael ion at the stage in 

which the} then are. unless 1 he Court 
01 a Judge otherwise orders.'' Order 

X L U L i rule -. OTOT ides thai " W h e n the 
Attorney-General or any other person 
desires tn show cause against the 

making absolute of a judgment nisi fo' 
dissolution of marriage, he must enter 
an appearance in the action, and must 
within eight days after appearance file 
his defence, which, in the ca-c of the 

Attorney-General, need not he verified. 
setting forth the grounds upon which 
he desires to show cause : and on the 
same day shall cause a copy thereof to 
be served on the party in whose favour 
the judgment has been pronounced." 
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H. c. OF A. action for dissolution of marriage against his wife, Eva Annie 

^^J Walters, on the ground of her alleged adultery with the co-defendant 

B R O W N named therein. The action came on to be heard on 21st April 1931 

WALTERS, before E. A. Doughs C.J. and a jurv, and, the issues having been 

proved, a decree nisi was pronounced by his Honor on 24th April 

1931 that the marriage should, upon motion to be made to the Court 

in that behalf, be dissolved unless cause to the contrary be shown to 

the Court within three months from the date of the service of the 

decree nisi on the Attorney-General for the State of Queensland. 

Service of the decree nisi on the Attorney-General was effected on 

15th May 1931. 

O n 17th August 1931 the plaintiff husband moved, by counsel, 

before Henchman J. to have the decree nisi made absolute. The 

motion was opposed by the defendant wife, who by counsel moved 

for leave to intervene to show cause against the decree nisi being 

made absolute on the ground of adultery alleged to have been 

committed by the plaintiff on 27th June 1931. In order to permit 

of the filing of affidavits in support of the allegation, the matter was 

adjourned until 21st August, on which date the motion by the wife 

was not further proceeded with, but an application for leave to 

intervene, founded on the same allegation, was made on motion by 

her father, Charles Dale Brown. Three deponents, being respectively 

the wife, her brother and a private inquiry agent, whose affidavits 

had been filed in support of the application, were in agreement as 

to the main features surrounding the adultery alleged, but they 

were not in complete agreement as regards some features. The 

particulars as furnished in the affidavits had, prior to both applica­

tions, been brought under the notice of the Attorney-General, who 

had subsequently informed the defendant that he did not intend to 

intervene. In an affidavit filed by him, Brown stated that he was 

not making the application to intervene as the agent of his daughter 

but of his own will and volition, and with the desire of protecting 

his daughter's rights and interests, he having been informed that it 

was not competent for his daughter to intervene. H e further stated 

that the costs and expenses of the private inquiry agent, whom he 

engaged early in June 1931, and also the costs of the present proceed­

ings were being borne by himself. Henchman J. made an order 
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((ranting Brown leave to intervene, and adjourned sine die the motion H- (• or A-

for a decree absolute. O n 24th August Brown entered an appear- v_^j 
all'l- in tin- action. ,WN 

The Full Court of the Supreme Court allowed an appeal by Walters \\ Kl.TiiR_-. 

•gaunt the order of Henchman J., and dismissed the intervener, 

Brown, from the action ; liberty being reserved to Walters to renew 

the motion for a decree absolute subject to Brown being granted 

an adjournment, if requested, to enable him to appeal to the High 

Court. 

In tlie course of the judgment of Macrossan S.P.J, (with w h o m the 

other members of the Court agreed) it was stated by his Honor that 

" whatever . . . a jury might find on the evidence now pro­

pounded to the Court, it would be for the Court to decide first (1) ba­

the discretionary bar" contemplated in sec. 26 of the Mutrimonml 

Causes Jurisdiction Aet L864 (Q.) " been established ; (2) should the 

discretion of the Court, under the circumstances, be exercised in 

favour of the plaintiff. I a m not prepared to say, that on the 

affidavits there is no evidence to be submitted to a jury on the issue 

ol I In- plaint ill's alleged adultery, but I think that a Judge properly 

directing himself to the exigencies of proof on such a charge, hearing 

in mind the place and position, discounting the evident exaggera­

tions, making allowance for obvious bias, and appreciating the 

major discrepancies between the statements of the three witnesses, 

would find himself wholly unable to accept a tinding of adultery on 

sin h c\ idence. This would appear to be the view of the Attorney-

I'encral and his advisers, and I quite agree to it. O n this ground, 

then, 1 think the appeal should be allowed and the intervener should 

be dismissed from the suit." 

From the decision of the Full Court Brown now applied for special 

leave to appeal to the High Court. 

Other materia] facts appear in the judgment hereunder. 

Fnliei/, for the applicant. The applicant is entitled, under see. 7 

of the Queensland Matrimonial Causes Act 1875, to intervene in 

order to bring before the Court certain matters which are alleged to 

have occurred after the decree nisi. Under sec. 7 the Court may-

allow any person, that is, any member of the public who is not a 
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A- party to the suit, to intervene on the ground of " material facts not 

having been brought before the Court." The words "material 

facts " include matters which arose subsequent to the decree nisi, 

and they may be brought before the Court at any time during the 

marriage. Such a right has been availed of by the Queen's Proctor, 

as a member of the public, on numerous occasions (Lautour v. Her 

Majesty's Proctor (1) and Hulse v. Hulse (2)). The words "not 

having been brought before the Court " in sec. 7 have the same 

meaning as the words " not being before the Court" which appear 

in the relevant section of the English Act. Under sec. 24 of the 

Matrimonial Causes Jurisdiction Act 1864 the marriage continues 

until the decree absolute. That section also imposes upon the 

Court the duty of inquiring into all the counter-charges, and to 

invoke the discharge of such duty it is sufficient on an application 

for leave to intervene to show a prima facie case only. The findmg 

of adultery on intervention is not a matter for the Judge but is one 

for the jury; and in this respect Kretzschmar v. Kretzschmar (3) and 

Narraeott v. Narraeott (4) were wrongly followed by the Full Court 

as different circumstances were present in those cases. As to the 

nature and extent of the evidence which should be before the Judge 

on an application for leave to intervene, see Howarth v. Howarth 

(5)). In granting leave to intervene the discretion of the trial 

Judge was not wrongly exercised, and therefore it should not be 

disturbed. [He was stopped.] 

Hart, for the respondent. The application for leave to intervene 

was not made within the time prescribed by sec. 7 of the Matrimonial 

Causes Act 1875 ; therefore it was not competent for the Court to 

deal with the application. 

[ D I X O N J. referred to Bowen v. Bowen (6).] 

The words " material facts not having been brought before the 

Court" in sec. 7 mean that a private person, such as the applicant, 

is limited either to collusion or to such facts as existed and might 

have been brought before the Court up to the time of the decree nisi. 

(1) (1864) 10 H.L.C. 685; 11 E.R. (4) (1864) 3 Sw. & Tr. 408; 164 E.R. 
1193. 1333. 
(2) (1871) L.R. 2 P. & D. 259. (5) (1884) 9 P.D. 218. at p. 226. 
(3) (1859) 28 L.J. (P. & M.) 128. (6) (1864) 3 Sw. &Tr. 530; 164 E.R 1381. 
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This is not a case for the granting of special leave to appeal. The H- '• m A 

ions upon which the application for leave to intervene is _'_ 

• A have been investigated by the Attorney-General as provided Baowx 

by sec. 7, and he has declined to intervene. To secure the aid of \\-A,,. 

this (-'ourt, the matter must rest on some quest inn of law : but here 

on a ipiestion of fact only. The intervener is the alia ego 

nl tin- wife ; t herefore the Court will not grant him leave to intervene. 

In the circumstances it would appear that he is not an independent 

intervener but, is acting in collusion with bis daughter, the respondent 

in the suit (Howarth v. Howarth (1)). Neither sec. 7 nor the Rules 

uf Court provide for leave to make applications for intervention, bul 

hy the latter a right to enter appearance is given. 

[EVATT J. referred to Supreme Court Pules (IL), Order X 1.111 . 

i. 2.] 

After deoree nisi a member of the public has no right to intervene 

in any way : the sole right is confined to the Attorney-General, who 

is charged with the duty of intervention. 

Fahey, in reply. Under rule 19 of Onb-r XII. of tin- Supreme 

Court Utiles any person other (ban the Attorney General must gel 

leave to intervene in a matrimonial action. 

GlVAN DUFFY C.J. We think that special leave to appeal should Nov. IT. 

he granted; and, the parties being ready, the appeal may now be 

proceeded with. 

Fahey, for the appellant. As to the suggestion that the appellant 

was the alter ego of the wife, the affidavits show that she was bis 

agent. This question was discussed in Howarth v. Howarth (1). 

The words " during that period " in sec. 7 mean the period between 

the making of the decree nisi and the pronouncing of it absolute 

(flower v. Flower (2), Rogers v. Rogers (3). Hyman v. Hyman (4) 

and Lautour v. Her Majesty's Proctor (5)). Rules 18 and 19 of 

Order XII. are reconcilable with rule 2 of Order XLIII. 

(!) (1884) 9 P.D. 218. (4) (1904) P. 403. at p. 406. 
(J) (1893) P. 290. (S) (1864) 10 B.L.G 686; 11 R R . 
(•) (1894) P. 161, at p. 168. 1193. 
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Hart, for the respondent. On the evidence before him the Judge 

was wrong in granting leave to intervene. The application was not 

made within the time prescribed by the Act. 

[ D I X O N J. referred to Crowder v. Crowder (1). 

[ E V A T T J. referred to Crown Solicitor (N.S.W.) v. Stubbs (2).] 

The words " material facts not having been brought before the 

Court" mean facts which existed prior to the decree nisi. After 

decree nisi the proper course is for the would-be intervener to inform 

the Attorney-General of the facts in his possession (Howarth v. 

Howarth (3)). The intervention referred to in rules 18 and 19 

of Order XII. of the Supreme Court Rules is an intervention under 

sec. 22 of the Matrimonial Causes Jurisdiction Act 1864, on two 

special grounds. Rule 2 of Order XLIII. applies to sec. 7 of the 

Matrimonial Causes Act 1875. 

Fahey referred to Attorney-General of Queensland v. Holland 

(4). 

Cur. adv. vult. 

THE COURT delivered the following written judgment:— 

On 24th April 1931 the Supreme Court of Queensland pronounced 

a decree or judgment nisi at the suit of the respondent to this appeal 

for the dissolution of a marriage solemnized between him and the 

appellant's daughter. The Court ordered and adjudged that the 

marriage should, upon motion to be made to the Court in that behalf, 

be dissolved unless cause to the contrary be shown unto the Court 

within three months from the date of the service of the judgment 

upon the Attorney-General for the State of Queensland. More 

than three months after service of the decree or judgment nisi 

upon the Attorney-General, namely, on 17th August 1931, it was 

moved absolute before Henchman J. But upon the hearing of the 

motion an application was made for leave to show cause, first by 

the wife, and then, when it was found that cause could not be shown 

by the wife, by her father, the appellant. The application was 

founded upon the allegation that the respondent had, since the 

(1) (1924) V.L.R. 28; 45 A.L.T. 86. (3) (1884) 9 P.D., atp. 224. 
(2) (1929) 42 C.L.R. 312. (4) (1912) 15 C.L.R. 46. 

H. C. OF A. 

1931. 

RROWX 
V. 

WALTERS. 
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decree nisi, namely, on 27th June 1931, committed adultery. The H-' • "» A 

application of the appellant wa- "ranted by Henchman J. on 21-t . J 

Augusl L931, and on 24th August the appellant entered an appear- Baowi 

aiirc III the Buit. Bul the husband appealed to the Full Court of \\.Ktl 

Queensland againsl the order giving Leave to show cause, and the Gav̂ iTDufly 

Full Court reversed it. The Court considered tbat the evidence in starke j. 
Dtxon J 

po ission of the applicant to prove the adultery lacked cogency 'jv»'« J 

and was disfigured by Borne discrepancies, and that the father was 

acting in the interests of bis daughter, whose place he took when it 

was discovered that sin- was not a competent intervenant. I'pon 

these grounds t he order of Henchman J. was discharged. An appeal 

to this Court is now brought againsl tbe order of the Full Court. 

The matter turns upon sec. 7 of the Queensland Matrimonial 

Causes Act l»7.r>, wbicb is founded upon sec. 7 of 23 & 21 Yi.-t. c 

111. Hefore these pros isions were enacted a decree pronounced for 

the dissolution of a marriage was linal in the first instance. Sec 26 

ofthe Matrimonial Causes J urisilietton Act 1H6I, which was founded 

upon sec. .'SI of 20 & 21 Vict. 0. 85, provided that in case the Court 

slum Id lie satislied on t be evidence that the case of tbe petitioner had 

been proved and should not find connivance, condonation or collusion, 

then the Court .should pronounce a decree declaring such marriage 

to lie dissolved: provided always tbat tbe Court should not be 

bound to pronounce such a decree if it should lind that the petitioner 

had during the marriage been guilty of adultery, or of other conduct 

constituting any of tbe familiar discretionary bars. 

The lirst paragraph of sec. 7 of the Matrimonial Causes Aet 1876 

is as foUows : "' Every decree for a divorce shall in the first instance 

IM- a decree nisi not to be made absolute till after the expiration of 

such time not being less than three months from the pronouncing 

thereof as the Court shall by general or special order from time to 

time direct and during that period any person shall be at liberty in 

such manner us tbe Court shall by general or special order in that 

behalf from time to time direct to show cause why such decree should 

not be made absolute by reason of the same having been obtained by 

collusion or by reason of material facts not having been brought 

before the Court." 

VOL. XLVl. 20 
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H. C. or A. The circumstances of this case raise several questions as to the 

î Ĵ operation of this provision, which, however, are more or less the 

B R O W N subject of authority :— 

WALTERS. (1) For the purposes of the proviso to sec. 26 of the Act of 1864, 

adultery after decree nisi and before decree absolute is adultery 

during the marriage, and therefore affords a discretionary bar 
Gavan Duffy 

CJ. 
Starke J. 

S I (Hulse v. Hulse (1); Ellis v. Ellis (2)). 
McTiernan J. (2) Cause m a y be shown against the decree absolute consisting 

of material facts occurring after the decree nisi not otherwise 

" brought before the Court." The expression " by reason of material 

facts not having been brought before the Court," in our opinion, has 

the same meaning as the expression in the British section " by 

reason of material facts not brought before the Court." W e think 

it should receive the construction placed upon it by Lord Penzance 

in Hulse v. Hulse (3), an interpretation which Cotton and Lindley 

L.JJ., but not Baggallay L.J., in Howarth v. Howarth (4), were also 

disposed to adopt. (Cf. Rogers v. Rogers (5).) This interpretation 

includes facts, not otherwise brought to the Court's knowledge, 

which have occurred after decree nisi, and are material to be known 

upon the motion for decree absolute. 

(3) In the course of the judgment which Macrossan J. delivered 

on behalf of the Full Court in this case he said :—" Again, a con­

sideration of sec. 7 would lead, I think, to the conclusion that a 

stranger to the suit w h o desires to take part therein on the ground 

of material facts which have occurred after the judgment nisi is 

limited to giving information thereof to the Attorney-General and 

that the Legislature has entrusted to that officer the exclusive right 

and responsibility in such a case to protect the process of the Court 

from abuse. Baggallay L.J., in Howarth v. Howarth (6), expressed 

that view when he said ' N o w I interpret the words " not brought 

before the Court " as meaning not brought before the Court at or 

before the time when the decree nisi is made.' Cotton L.J. held the 

opposite view. In view of these divergent opinions and of the state 

of the authorities (cf. Hulse v. Hulse (1); Lautour v. Her Majesty's 

(1) (1871) L.R. 2 P. & D. 259. and 224. 
(2) (1883) 8 R D . 188. (5) (1894) R, at pp. 167-168, per 
(3) (1871) L.R. 2 P. & D., at p. 261. Jeune P. 
(4) (1884) 9 P.D., at pp. 226, 230 (6) (1884) 9 P.D., at p. 224. 



46 C.L.R.] OF AUSTRALIA. 'J'.HI 

Proctor (I) ), it would seem very desirable to have an authoritative 

pronouncement on the section. For the purpose of this appeal it 

is not necessary for this Court to come to a final decision." In 

our opinion a stranger to the suit m a y show cause upon the 

ground that material facts have occurred since the decree or judg­

ment nisi was pronounced, and he is not limited to giving informa­

tion of such facts to the Attorney-General. 

(4) Cause m a y be shown after the decree or judgmenl nifli at any 

time until the decree or judgment absolute i< pronounced, notwith-

itanding the expiration of such time from the pronouncing of the 

decree or judgment nisi as tin- Court m a v by general or special order 

directed as the period within which cause m a y be shown, or 

niter which the decree m a y be m a d e absolute. The expression 

"(luring that period '* in t h e first p a r a g r a p h of sec. 7 of tin- Q u e e n -

land Matrimonial, Causes Act 1875 must, in our opinion, receive 

the same construction as that placed upon it in ̂ ee. 7 of the British 

Act in Bowen v. Bowen (2). (See Crown Solicitor (NJ3.W.) v. Stubbs 

(;*), and Howarth v. Howarth (I), and Poole v. Poole fi), and Clement* 

v. Clements (6), and Bruell v. Bruell (1).) The words " during that 

period" mean the period between tbe making of the decree nisi 

mid the pronouncing of it absolute. 

(5) No general discretion appears to be given to the Court by tin-

words "any person shall be at liberty in such manner as the Court 

•ball bv general or special order in that behalf front time to time 

direct to show cause." 

Upon application for a special order, it may. as Howurlh's ('use 

(8) appears to show, enter upon some consideration of the bona 

tides and purpose of the applicant, and possibly the sufficiency of 

his grounds. What m a v amount to a general order directing the 

manner in which cause m a y be shown has been m a d e in Queensland 

pursuant to sec. 7. It is Order X L l 11.. rule 2, of the Rules of the 

Supreme Courl. It is not clear that Order XII., rule 19, qualifies 

the operation of Order X L I I L , rule 2. Order XII., rules 18, 19 and 

H. ('. ..t \. 

IA8L 

BROW I 

\\ ll.TERS. 

Gavan Dut\\ 
CJ. 

M.nke J. 
Dixon J. 
I.\ ,n .1 
McTtemiii .1 

ill (1864) 10 I1.1..C. lis.".: 11 R R . 

noa. 
(•*) (1864)3 Sw. & Tr. 530; 104 K.K. 

IS81, 
i'l) (1939)42 C.L.R., at v. :;is. 
(4) (1884) '.> P.D., at P. 923, per 

Hit i), in IIn v L.T. 
(5) (189(i) 12 T.L.R. 509. 
(ii) (1864) :* Sw. & Tr. 394 ; lt'4 E.R. 

1327. 
(7) (1022) 39 N.S.W.W.N. 170. 
(8) (18S4) 9 R1X 2IS. 
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H. C. OF A. 20, appear to be directed rather to sec. 2 of the Matrimonial Causes 

v^J Jurisdiction Act 1864. Possibly the application for a special order 

B R O W N was unnecessary ; and an appearance might have been entered 

WALTERS, pursuant to Order X L I I L , rule 2. But this rule was brought to 

Gav~Duffy the attention of Henchman J. on the hearing of the application, and 
o.j. 

McTiernan J. 

starke j. he nevertheless thought it proper to m a k e an order granting liberty 
Dixon J. 

Evatt j. _ to show cause. 
W h e n the Full Court reversed his order, it intended to decide that 

the applicant ought not to be admitted to show cause. Indeed, by 

its order, the appellant, w h o in the meantime had entered an appear­

ance, was expressly dismissed from the suit. W e are unable to 

agree with the view of the Full Court. There is no reason to think 

that the father is a mere shadow of the daughter, and the fact that 

he is acting in her interests and forwarding her wishes does not 

disqualify him. In considering the veracity of the evidence of 

adultery and the probable result of the intervention at any rate 

upon the facts and circumstances of this case, the Court went beyond 

the discretion allowed to it upon an application for a " special 

order " under sec. 7. 

Henchman J. intended to decide that the applicant ought to be 

admitted to show cause, and w e agree with him in the conclusion 

that the applicant is entitled to show cause. Whether a special 

order was strictly necessary or not, it m a y have been convenient in 

the circumstances to m a k e an affirmative order to that effect rather 

than to allow the applicant to depend upon an appearance. 

W e think that the order of the Full Court should be discharged, 

and that of Henchman J. restored. 

The appeal should be allowed. 

Appeal allowed. Discharge order of the Full 

Court. Restore order of Henchman J-

Costs of appeal to this Court and to the 

Supreme Court to be costs in the cause. 

Solicitor for the applicant and appellant,,/. J. O'Connor, Brisbane, 

by McDonell dc Moffitt. 

Solicitors for the respondent, Leonard Power & Power, Brisbane, 

by Gill, Oxlade & Clegg. 
J.B. 


