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[HIGH COURT OF AUSTRALIA.] 

UI KM APPELLANT : 

APPLICANT, 

AND 

RICHARDSON RESI-OMIKNT. 

RESPONDENT, 

ON APPEAL PROM THE COURT OP BANKRUPTCY 
(DISTRICT OF sol "I'll AUSTRALIA). 

Hill uj Sale Assignment nj njter-acquired property—Description Sufficiency a , ,,, \ 
/till.-, „j Sui,- Aei 1886 (S.A.) (No. 889), tea. 9 (8), L'S. |(|... 

A bill of Hale nf certain personal rlialli-lH, which were spa ifii • 111\ » I forth ^r"' 

therein, oontained aln an Mnignmml by the grantor of "all othei personal ' ''" ' *"' • 
chattels whether nf a like nature or otherwise howsoever which I may .111T III_- Mar. I& 

the OOntinuanee of this lull of sale lie possessed nf ami which ina\ be in ami ., — 

II|KU\ nr about the said section ot any other laml whioh I maj hereafte upj 
or in- iii possession of whether brought then- in lubstitution for renewal of 
nr in addition to the said personal chattels or otherwise howsoever and all nrj i. ,\ ,, Dull 
rij;ht title claim ami demand to the same." SUrke Dlxdn 

llthl. that sec. L'S uf the B»Mi uj Salt Ad issi; (S.A.) did nol render nioh lull M 
of sale \uiil as against the trustee in bankruptcy of the grantor as tailing to 

"eontain or state a deaoription of the peraonal ohatteli in respeo' of after-
aoquired chattels comprised therein " as required by sec 9 (3) of the Act. 

Decision of the Court of Bankruptcy (District of South Australia) reversed. 

APPEAL from the Court of Bankruptcy (District of Soutb Australia). 

In duly 1928 John Alfred Green executed a bill of sale to the 

appellant, Frederick Henry W'unn, as security for a guarantee 

given by W'unn to tbe Union B a n k of Australia Limited for advances 

made to it bv Green. B y this bill of sale. Green transferred and 

assigned to W'unn certain personal chattels specifically set forth at 

the foot thereof "' which are situated on that section of land in the 

Hundred of Xapperby County of Victoria numbered 29 and also 

all other personal chattels whether of a like nature or otherwise 

howsoever which 1 m a v during the continuance of this bill of sale 
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be possessed of and which m a y be in and upon or about the said 

section or any other land which I m a y hereafter occupy or be in 

possession of w7hether brought there in substitution for renewal of 

or in additi on to the said personal chattels or otherwise howsoever 

and all m y right title claim and demand to the same, to have, hold, 

take and receive the said personal chattels unto the grantee subject 

to the provisoes, terms, covenants, conditions and agreements herein 

expressed or implied." This bill of sale was registered under the 

Bills of Sale Act 1886 (S.A.). In February 1931 the estate of 

Green was sequestrated, and the Official Receiver, Arnold Victor 

Richardson, who is the respondent, claimed that the bill of 

sale was void because of the provisions of the Bills of Sale Act 

1886. B y sec. 28 of that Act it is provided that " Every bill 

of sale in which there shall be any material omission or mis­

statement of any of the particulars required by the ninth section 

. . shall be void, as against—(a) The Official Receiver or 

the trustee in insolvency of the grantor . . . so far as regards 

the property in or right to the possession of any personal chattels 

comprised in such bill of sale which within three months before 

the insolvency . . . are in the possession, or apparent pos­

session, of the grantor." Sec. 9 (3) of the Act provides that 

" Every bill of sale shall contain or state . . . a description of 

the personal chattels comprised therein ; and in case of horses, 

cattle, sheep, or other animals, the brands or some other distinctive 

mark thereof." N o question arose in this case as to horses, 

cattle, sheep, or other animals. W u r m sought a declaration 

from the Court of Bankruptcy (District of South Australia) that 

certain specified chattels were his property inasmuch as they were 

after-acquired property within the meaning of the bill of sale and 

the Bills of Sale Act 1886. That Court held that the after-acquired 

property had not been sufficiently described in the bill of sale pur­

suant to the latter provision, and that the appellant was not entitled 

under the bill of sale to any of the after-acquired property of the 

bankrupt or to any of the proceeds of such after-acquired property 

against the Official Receiver, and that as against the latter the bill 

of sale was void. 

From this decision W u r m now appealed to the High Court. 

Travers, for the appellant. The description of the after-acquired 

property in the bill of sale was a sufficient description to comply 
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with sec. '.I of the Bills of Sale Aet 1886 (Davidson v. Carlton Bank H- r- «* A-

(1): Hooey v. Whiting (2); Taflby v. Official Receiver (?,): Lum ["* 

v. Thornton (I) ; Malick v. Lloyd (')) : Collyer v. Isaac* (»'j ). The \\ 

Official Receiver in bankruptcy is expressly deprived of any claim 

In tin- goods mentioned in the bill of sale by sec. 91 (e) of the 

Bankruptcy Act 1924-1930, and see. 28 of the Bills of Sole Aet 1886 

cannot operate in iinv w a y in conflict with that section (In re 

t'lu 11: Ex parte Ben nl more (7); Clyde Engineering Co. v.Cowburn 

(8); Inglis v. Dalgety dt Co and Official Receiver (9); Re Harrit ; 

.lolly v. Mayiiard (10) ). Even if the document purporting to be a 

hill of sale is not a valid bill of sale, it nevertheless operates* as a 

\,ilnl assignmenl in equity and the bankrupt holds the goods as 

trustee for the appellant (Collyer v. Isaacs (11): Holroyd V. Marshall 

(IS); Malick v. Lloyd; McDonald, Henry and Meek mi Australian 

Bankruptcy Law and Practice, at p. 193). 

There was no appearance for the OHieial Receiver. 

Cut. adv. full. 

The following written judgments were delivered : aprii te 

(JAVAN DUFF** C.J., R I C H , D I X O N A N D M C T I K H V W JJ. The 

liankriipt gave a bill of sale by way of security which contained an 

as&ignrnenl of after-acquired personal chattels of any nature of 

uliieh during the continuance of the bill of sale he should be 

possessed and which should be upon any land in bis occupa-

timi or possession. This bill of sale was registered under the 

Hills of Sule Act 1886 (S.A.). Nevertheless, by the decision under 

appeal, after-acquired chattels of which the bankrupt became 

possessed before bis bankruptcy and which were on land in his 

OOCUpation and the proceeds of such chattels have been held to 

vest in the OHieial Receiver as trustee. Apart from statute there 

can be no doubt of the efficacy of the instrument to create an 

eipiitable assignment which would operate upon chattels acquired 

hy the rrrivntor as and when they were brought upon land in his 

occupation or possession. The ground of the decision was that, 

(U (1898) l Q.B. 82, ai p. ss. (7) (1894) 2 Q.B. 393. 
(-) (1887) ll Can. s.c.R. .-.ifi. (si (1926) :!7 C.L.R. 466, at p. 489. 
(S) (1888) 13 App. Cas. .-ii'.'i. (9) (1930) '-' A.B.C 194. 
(4) (1845) 1 c.B. 379; 136 K.K. 687. (Id) (1930) 2 A.B.C. 133 
(6) (1913) Hi C.I..R. 4s:t (11) (1881) 19 ch. D., at p. 351. 

1881) inch. 1). 342. (12) (1862) 10 H.1..C 191 ; 11 E.R. 999 
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H. c. OF A. by reason of the provisions of sec. 28 and sec. 9 (3) of the Bills of 
19'^5 Sale Act 1886, the bill of sale was void against the trustee in relation 

W U R M t° the property in dispute. Sec. 9 (3) provides that every bill of 

sale shall contain or state a description of the personal chattels 

comprised therein and in case of horses, cattle, sheep, or other 

. c.J. animals, the brands or some other distinctive mark. Registration 

Dixon J. of a bill of sale is forbidden unless it contains the " particulars" 
McTiernan J. 

required by sec. 9. Sec. 28 provides that every bill of sale in 
which there shall be any material omission or misstatement of the 
particulars required by sec. 9 shall be void as against the trustee 

in bankruptcy of the grantor in respect of property which has been 

within three months in the bankrupt's possession. 

The decision proceeded upon the view that the after-acquired 

property clause in the bill of sale failed to give a description of 

the chattels it comprised sufficient to satisfy sec. 9 (3). There is 

m u c h difficulty in seeing h o w it is possible to apply to unborn 

animals the requirement of sub-sec. 3 that, in the case of animals, 

brands or some other distinctive marks should be given. Yet 

sec. 10 authorizes an assignment, to operate in law as well as in 

equity, of future progeny of live-stock comprised in a bill of sale. 

The true inference m a y be that sub-sec. 3 of sec. 9 has no operation 

at all in relation to after-acquired property and that "chattels 

comprised therein " m e a n chattels which at the time when the 

bill of sale is granted are comprised therein as existing things. But 

if the sub-section is to be applied to future chattels and an equitable 

assignment of such chattels requires registration, it necessarily 

follows that a wide meaning must be given to the words " a descrip­

tion of the personal chattels comprised therein." There is no 

reason to suppose that it was intended to m a k e any class of equitable 

assignment of after-acquired property no longer possible. Without 

doing so, no greater precision of description can be demanded than 

that which the parties adopt as the definition of the property to be 

caught by the after-acquired clause. In either view, the bill of sale 

n o w in question is not vitiated. 

W e think that the appeal should be allowed, and that so much of 

the order below should be discharged as determines and orders that 

the appellant is not entitled to any of the after-acquired property 

of the bankrupt, or to any of the proceeds of such after-acquired 

property as against the respondent, and that the bill of sale is void 

against the respondent. In lieu thereof it should be declared that 
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the appellanl is so entitled. The respondent should be ordered to rLCorA 

pav the appellants CO I oi this appeal and of the application in 

Ihe Courl below out of the estate. W U R M 

KlCHAKDSOSI. 

S I A K K K A M > K V A I I .1.1. In 1 'A'lH .bilm Alfred Green executed a starke j 

hill of sale to Frederick Henry W u r m as security for a guarantee 

m e n bv W u r m to t he I Inion Bank of Australia Limited for advai 

m;n|e bv it tn Green. By this bill of sale Green transferred and 

assigned to W u r m certain personal chattel- specifically set forth at 

the foot thereof " wbicb are situated on that section of bind in the 

Hundred nf Napperbj County of Victoria numbered ii'.' and also 

all other personal chattels whether of a lib- nature ox otherwise 

howsoever which I m.iv during the continuance "I this lull of sale 

In- possessed of ami which may be in and upon or aboul tin- said 

section or any other I.mil which I m a y hereafter occupy or be in 

possession of whether brought there in substitution for renewal oi 

or in addition lo I In- said personal c butt els or ot herwise OOWSOever 

aIUl all m y righl title claim mid demand to tin- same." 

An assignment of after-acquired property is not void merel] 

because it is wide. " A n assignmenl lor value, in terms presenl 

.mil immediate, has always been regarded in equitj .1- a contracl 

binding on t he conscience of t be assi-nor and BO binding I be subjed 

matter of the contracl when it comes into existence, if it is of such 

a nature ami so described as to be oapable of being ascertained and 

identified " (Tailby v. Official Receiver (1) ). So an assignment of 

goods and chattels now being or which shall hen-alter be in or 

about a messuage or bouse has always been held valid in equity 

(Hokoyd v. Marsh,ill (2); Ex parte Games; In re Bamford (3)). 

The assignmenl of bhe after-acquired chattels in the bill of sale 

now under consideration falls within these principles. The subject 

matter is oapable ol being ascertained and identified, and the 

document therefore operates as a valid assignment in equity. 

In February 1931 the estate of Green was sequestrated, and the 

Official Receiver insists that the bill of sale is void because of the 

provisions of the Bills of Sale Act 1886 of South Australia. B y 

(H (ISss) 13 App. CM., at p. 543. (2) (1862) 10 H.L.C. 191; HE.R.999 
(3) (1S70) 12 Ch. 1). 314. 

rot. i w i. -i 
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H. C. OF A. sec_ 28 of that Act it is provided that every bill of sale in which 

1^5 there shall be any material omission or misstatement of any of 

W U R M the particulars required by the ninth section shall be void as against 

RICHIRDSOM. the Official Receiver or trustee in insolvency of the grantor "so far 

starkT.i as regards the property in or right to possession of any personal 

Evatt J. g^a^teig comprised in such bill of sale which within three months 

before the insolvency . . . are in the possession, or apparent 

possession, of the grantor." Sec. 9, sub-sec. 3, declares that every 

bill of sale shall contain or state a description of the personal chattels 

comprised therein; and in case of horses, cattle, sheep, or other 

animals, the brands or some other distinctive marks thereof. The 

learned Judge of the Court of Bankruptcy (District of South 

Australia), Judge Paine, has held that the after-acquired property has 

not been sufficiently described in the bill of sale pursuant to this 

latter provision, and that accordingly the bill of sale is void as 

against the Official Receiver. 

A prior question, however, arises, namely, whether an assignment 

of after-acquired property falls within the Act at all. But, as it 

was not really dealt with in the Court below nor fully argued at 

the Bar of this Court, w e propose to say no more than that the 

question, despite the definition of " bill of sale " in sec. 2, will demand 

further consideration when the occasion arises. It would be 

necessary to consider the question here if the decision of the learned 

Judge in the Court below were right. But, in our opinion, the 

decision is erroneous. A description of chattels to be after-acquired 

can in most cases only be given by reference to the nature or class 

of goods or their location. A specific description of the chattels 

described in the bill of sale is not required by the section. If the 

bill of sale so describes the after-acquired chattels that they can be 

ascertained and identified when they come into existence, that in 

our opinion is a sufficient description for the purposes of the Bilk 

of Sale Act as well as for the purposes of an equitable assignment 

of those chattels. N o question arises in this case as to horses, 

cattle, sheep, or other animals, and it is unnecessary to consider 

what would be a sufficient description of after-acquired horses, cattle, 

sheep, & c , in view of the closing words of sec. 9 (3): "and in case 

of horses, cattle, sheep, or other animals, the brands or some other 
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..live marks thereof.' They may aid the argument thai the "'"F-'-

Act does not apply to after-acipiin-il property or from tbe I ,_^ 

of the case cannot be applied bo after-acquired horses, cattle, sheep, W C X H 

o,- oilier animal i-

The appeal should, in our opinion, be allowed, and •> declaration 

made that the appellant i- entitled to the after-acquired property 

IN tin- lull ol -ab- mentioned or to tie- proceeds thereof •>• againsl 

the 'Mlieial Receher. 

Appeal allowed. So much of tin unit, appealed from 

discharged os determines oml orders thai the appellant 

is noi entitled to 'inn of the after-acquired /no/,,,/,/ <-/ 

the btinkiupi or io any of il,e proceeds oj mch after' 

acquired property as against tin respondent oml thai 

tlw lull of sale is void against il" respondent', m lieu 

thereof declare that /In appellant is so entitled Let 

the respondent pay tin appellant's costs "(tins appeal 

oml of ihe application in th* Court Inline out of th, 

estate. 

Solicitors Eor tin- appellant, Villeneuv* Smith, hilly. Hagu* & 

Trovers. 
11. 1). \\. 


