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[HIGH COURT OF AUSTRALIA.]

CRAIG . . . . . : ? " . APPLICANT;

AND

THE KING . . . . ) : . . RESPONDENT.

ON APPEAL FROM THE COURT OF CRIMINAL APPEAL OF
NEW SOUTH WALES.

High Court—Appellate jurisdiction—Special leave to appeal—Grounds for granting H, C. or A.
or refusing—In criminal cases—Exceptional and special circumstances—Sub- 1933.
stantial and grave injustice. RSl

SYDNEY,

Criminal Law and Procedure—Appeal against conviction—Court of Criminal Appeal Ao i 5
ug. 1s, 21,
29.

(N.S.W.)—Miscarriage of justice—Discovery of fresh evidence—UEvidence
required to be cogent, plausible and relevant—Evidence calculated to remove cer-

tainty of guill—Consideration of probative force and nature of evidence adduced g,‘:g;l,%tggff’

at trial—Unreliability of proposed new witness. and Mg}‘iernan

Criminal Law and Procedure—Evidence—Onus of proof—Identification—Case
depending on identifying witnesses only.

The High Court will not grant special leave to appeal to a prisoner convicted
upon indictment unless (per Rich and Dixon JJ.) the case presents some special
features, (per Starke J.) it is shown that exceptional and special circumstances
exist, and that substantial and grave injustice has been done, (per Evatt and
McTiernan JJ.) it presents features of sufficient gravity to warrant a review
of the decision of the State Supreme Court.

Per Rich and Dizon JJ.: In an application to have a conviction set aside
upon the ground of fresh evidence, it cannot be said that a miscarriage of justice
has occurred unless the fresh evidence has cogency and plausibility as well as
relevancy. The fresh evidence must be of such a character that, if considered
in combination with the evidence already given upon the trial, the result ought,
in the minds of reasonable men, to be affected. Such evidence should be
caleulated at least, to remove the certainty of the prisoner’s guilt which the
former evidence produced.

VOL, XLIX 29
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CRAIG
v

TreE Kina.

HIGH COURT [1933.

Per Bvalt and McTiernan JJ.: Consideration of the weight to be attached
to the evidence of identifying witnesses where that is the only evidence impli-

cating an accused person.

Special leave to appeal from the Court of Criminal Appeal of New South
Wales (unreported) by majority, refused.

Apprication for special leave to appeal from the Court of Criminal
Appeal of New South Wales.

In June 1933 Eric Roland Craig was tried before Stephen J. and
a jury, at the Central Criminal Court, Sydney, for the murder, on
16th December 1932, at Kogarah, of a girl, aged sixteen years,
named Elizabeth Isobel O’Connor, commonly known as Bessie
O’Connor. The girl was discovered on some bush land during the
early hours of 15th December, badly battered about the head, and
she died on the following day as a result of the injuries. Craig was
convicted. He had been tried on the same indictment on two
previous occasions, in March and April 1933 respectively, but on
each of those occasions the jury was unable to agree upon a verdict
and was discharged. Craig appealed against his conviction to the
Court of Criminal Appeal on the ground that since his conviction
fresh evidence had been discovered which could not have been
obtained beforehand, and which might, if adduced before a jury,
bring about a different result. The nature of the fresh evidence
and also of the evidence given at the trial is sufficiently shown in
the judgments hereunder. Twelve affidavits were filed in support
of the appeal and each of the deponents was cross-examined. The
principal deponent, Walter Crothers, portion of whose evidence
referred to the discovery of a handkerchief alleged to belong to the
girl, admitted in cross-examination that he had an extensive criminal
record—including three convictions for false pretences and two
convictions for stealing—and had on previous occasions given
information to the police in regard to various crimes which upon
investigation was found to be false. He also admitted the forging
of a document, and that portion of the first of two statements made
by him relating to this matter was false. Another deponent,
Stanley William Oshorne, an associate of Crothers, also admitted
that he had served a number of long sentences for stealing and
receiving. At the conclusion of the reading of the affidavits filed on
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behalf of Craig, and the cross-examination of the deponents, affidavits H. C. oF A.
by members of the police force and others were filed and read in Lgf’i
Court on behalf of the Crown which, amongst other things, tended  Craws
to show inconsistencies in the various statements made by Crothers Tug it
and that he was unreliable. There was a conflict of evidence as to =
whether the murdered girl ever had such a handkerchief as was
referred to by him.

The Court, which consisted of Davidson, Halse Rogers, and Stephen
JJ., who, respectively, had presided at the three trials of Craig,
dismissed the appeal. Dawvidson J. said that Crothers was ““ generally,
such a type of person that when in contradiction with the police or
other reputable witnesses on any of the matters deposed to he could
not reasonably be believed unless he is strongly corroborated by
other circumstances. Moreover the improbabilities of his story in
essential respects are so great where it relates to the meeting with
the man ‘ George ’ and to the bundle left in the car that it must be
at once dismissed but for the added circumstance of the discovery
of the handkerchief. . . . The evidence of the handkerchief in
itself or taken in conjunction with everything else submitted was
not of such evidentiary weight that it would probably have had an
important influence on the result of the trial had it been produced
at the time. At the most it only amounts to evidence that the
handkerchief may have belonged to Bessie O’Connor. There is no
reasonable corroboration of Crothers’ story as a whole and without
corroboration it is quite beyond belief.”

From that decision Craig now applied for special leave to appeal
to the High Court, on the grounds that the Court of Criminal Appeal
was in error in holding that there was no evidence on which a new
trial should be granted ; and that the judgment was wrong in law.

Cwtis K.C. (with him Woodward), for the applicant. Having
regard to the weight of the evidence on which the applicant was
convicted the Court of Criminal Appeal was in error in holding that
the fresh evidence could not reasonably be believed by a jury, or
give a different result. It is not disputed that on the evidence
before them the jury could have convicted the applicant, but on
such evidence he should not have been convicted. In the fresh
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H.C.or A. evidence there are facts which are not in dispute. It would be
2?5’ tantamount to a usurpation by the Court of the functions of a jury
craic  1if such facts were not allowed to go before a jury for consideration.

e ?{ma. The evidence given against the applicant does not contain one fact,
) direct or circumstantial, that connects him with the commission of

the crime with which he was charged except that three persons
separately identified him as being the man seen by them in a
particular car with the victim of the murder, and one deposed to
having had a conversation with him. The evidence of identification
was unsatisfactory. Not only were there marked discrepancies
between the descriptions given of the man seen in the car and the
applicant—e.g., the height of the man seen was variously given as
five feet eight inches and five feet nine inches whereas the height
of the applicant is five feet six inches in his socks, but also, whilst
the applicant was in custody, Crown witnesses purported to
“identify ” him upon occasions—e.g., whilst he was in attendance
at the coronial inquiry—and under conditions—e.g., after wide
publication of his photograph in newspapers, by persons who had
previously failed to identify him or had been uncertain ; and also
after the lapse of many months from the time the man was seen by
the persons purporting to identify him—which render such identifica-
tion unreliable, and it should not be accepted as evidence against
the applicant (R. v. Betridge (height) (1); R. v. Morrison
(photograph) (2) ; R. v. Haslam (photograph) (3); R. v. Cartwright
(identified only when defendant in the dock) (4); and R. v. Gilling
(unreliability generally) (5) ). The Court is entitled to quash the
conviction if in its opinion the jury failed to give the applicant the
benefit of a grave doubt (R. v. Parker (6) ). As the evidence upon
which the applicant was convicted was so slight and unreliable it is
conceivable that any new fact, however slight, if brought before
a jury and believed by them, may bring about a different result,
therefore, at the least a new trial should be granted.
[STARKE J. referred to Brown v. Dean (7). ]

) (1914) 10 Cr. App. R. 219.
) (1916) 12 Cr. App. R. 131.
) (1911) 6 Cr. App. R. 285.
) (1910) A.C. 373.

(1) (1908) 1 Cr. App. R. 236. (
(2) (1911) 6 Cr. App. R. 159, at p. (
172, é

4
5
6
(3) (1925) 19 Cr. App. R. 59. ;S
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If the Court is of opinion that if the fresh evidence had been H-C.or A.

before the jury who convicted the applicant they might have
acquitted him, it should quash the conviction (R. v. Edwards (1) ).

[Evarr J. This is not new evidence at all, but old evidence
which was available at all three trials. It was contained in state-
ments which were in the possession of the police before the first
trial, and therefore at the time of the second and third trials. It
i8 not new evidence in the ordinary sense, although it only came to
your knowledge after the third trial.]

The applicant was prejudiced by the fact that relevant evidence
in the possession of the Crown was not disclosed to him at the
earliest possible moment, nor at the trial (R. v. Guerin (2) ). The
members of a Court of Appeal should not usurp the functions of a
jury by expressing opinions that the appearance of proposed new
exhibits was inconsistent with the fresh evidence proposed to be
adduced, especially in cases where that aspect is not brought under
their notice.

[Starke J. They must necessarily consider that to see whether
the new evidence is of such a character and weight that it would
warrant a new trial ; therefore they have to take the whole of the
facts and form an opinion about them.]

No matter how bad the record of Crothers may be; no matter
how untruthful he may have been to the police, his statements are
corroborated at many points by other persons, and a jury should
have an opportunity of deciding how far, if at all, they will accept
such evidence. Kven though he is not a credible witness it is
competent for the jury to accept the corroborated portions of his
evidence and to reject the residue. To a substantial extent the
affidavits filed in reply on behalf of the Crown do not touch the real
nature of the fresh evidence but are directed towards discrediting
Crothers. Such inconsistencies as may appear to be disclosed in
the fresh evidence are only in respect of immaterial matters, and
probably would not be relevant. In important features there is
ample corroboration to warrant the sending of the matter to a jury
for consideration by way of a new trial.

(1) (1912) 8 Cr. App. R. 38. (2) (1931) 23 Cr. App. R. 39.

1933.
\W'J
(CRAIG
v.

Tre Kixnag.
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H.C.or A [Srarkr J. referred to sec. 475 of the Crimes Act 1900 (N.S.W.)
E)VJ:”& which provides for the holding of a judicial inquiry on the question

Cratc  of a prisoner’s guilt.]
V.
TaE KinG.

s Mannwing K.C., A-G. for N.S.W. (with him MecKean K.C.), for
the respondent. None of the matters referred to on behalf of the
applicant afford any ground for disturbing the decision of the Court
of Criminal Appeal. The application for a new trial was made to
that Court on the ground only that fresh evidence had been discovered
since the conviction. The Court will hesitate to act upon statements
made by persons whose incredibility is so pronounced as to be
admitted by all. The record of Crothers over a lengthy period
shows that not only has he a craving for notoriety but also that
he has a penchant for affording information to the police for the
purpose of the detection of crime which information invariably has
been proved false. The two statements made by him to the police
at the beginning of 1933 are unreconcilable on many important
points, e.g., no mention of the handkerchief now produced appears
in the first statement made by him. It is not unreasonable to assume
that Crothers’ attitude in this matter was not unaffected by the
fact that he himself was in trouble in connection with an offence
against the law. The statements made relative to the handkerchief
are manifestly so full of inconsistencies and improbabilities that no
Court or jury would be justified in accepting or acting upon them.

[Evarr J. If a new trial took place, would counsel for the defence,
acting prudently, call Crothers ?

[Curtis K.C. He would not have to do so.]

That is an important test. Both the statements and the affidavits
contain much matter which is not admissible as evidence. Having
regard to the misleading, false and unreliable nature of the statements
made by Crothers, the police properly exercised their discretion in
not making such statements available to the applicant who was
thus prevented from being hampered and embarrassed in his defence
thereby. The fact that the statements of Crothers and his associate
Osborne—who is also known to the police—are corroborated i some
details, more or less minor, may be disregarded as being a usual
and intended feature of statements emanating from such a source,
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and designed for such a purpose. If the evidence proposed to he H-:C-oF A.
. . ; > 933.
given is unreliable it does not become more reliable by reason of {_fi
any weakness in the evidence given at the trial. As to the evidence  Craic
v

given at the trial the trial Judge and the jury had the important Tus Krse.
advantage of observing the demeanour of the various witnesses in ~ ~
the box (Whittaker v. The King (1) ).

[StaRkE J. referred to Ross v. The King (2), as to the functions
of a jury.]

As to whether a new trial should be granted on the ground of
fresh evidence, see Ross v. The King (3). The new evidence must
be such as is presumably to be believed (Brown v. Dean (4);
Meredith v. Innes (5)). Fresh evidence proposed to be given by
an unreliable witness should be disregarded (R. v. Stone (6)). A
prima facie case showing special circumstances has not been estab-
lished ; therefore special leave to appeal should be refused (In re
Eather v. The King (7) ). The Court will not grant special leave to
appeal in criminal cases unless matters of general public importance
are involved ; and upon such an application the Court will not
entertain a point not taken in the Court below (Millard v. The King
(8): White v. The King (9) ).

[Dixox J. referred to Peacock v. The King (10).]

The evidence of identification given at the trial by some at least
of the Crown witnesses was definite and positive and was not cut
down in any substantial detail. The jury arrived at its verdict
after having had the advantage of seeing all the witnesses. In regard
to the attack on the verdict of the jury none of the Judges constituting
the Court of Criminal Appeal made any adverse criticism concerning
it. This Court will not interfere with the judgment of the Court of
Criminal Appeal unless that Court has failed to detect a substantial
miscarriage of justice.

Curtis K.C., in reply. The only reason why certain points were
not argued before the Court of Criminal Appeal was a misapprehension

(1) (1928) 41 C.L.R. 230, at pp. 248,  (5) (1930) 31 S.R. (N.S.W.) 104.
259. (6) (1926) 26 S.R. (N.S.W.) 394.
(2) (1922) 30 C.L.R. 246. (7) (1915) 20 C.L.R. 147.
(3) (1922) V.L.R. 329, at p. 338; 43  (8) (1906) 3 C.L.R. 827.
ALT. 187, at p. 190. (9) (1906) 4 C.L.R. 152.
(4) (1910) A.C., at p. 374. (10) (1911) 13 C.L.R. 619.
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as to the intention and attitude of the Crown. In such circum-
stances the applicant should not be penalized. The various matters
raised by the new evidence are proper matters to go before a jury

for investigation.

Cur. adv. vult,

The following written judgments were delivered :—

Ricr anp Dixon JJ. This is an application for special leave to
appeal from an order of the Supreme Court, sitting as the Court of
Criminal Appeal, confirming a conviction of the appellant for the
murder, on 14th December 1932, of a young girl named Bessie
O’Connor. The evidence called at the trial clearly established that
the murdered girl had been driven in a Blue Essex Sedan motor car
from Redfern to the National Park by a man who had that evening
stolen the car, and that she had there been murdered by repeated
blows on the head, and had been stripped naked. The issue at the
trial was whether the prisoner was the man. The proof of his
identity depended upon the evidence of witnesses who had seen the
driver at two places at which the car stopped on its way to the
National Park and of witnesses who had seen him at a place where
he stopped on the return journey after the murder. The only
evidence implicating him in addition to the evidence of identification
consisted in a statement which one of the witnesses attributed to
the driver of the car. When, on the return journey, the driver of
the car stopped at Tom Ugly’s Point he said, according to this
witness, that he was on his way to Liverpool, that his name was
Stone and that he lived there in Station Street. There was evidence
that the prisoner knew a family named Stone and that he believed
they lived in Station Street. Perhaps it should be added that after
his arrest the prisoner was escorted to the scene of the crime when,
according to the testimony of a detective, he became very agitated
and said “ Don’t take me there.”

A new trial was sought upon the ground that fresh evidence had
been discovered tending to show that some other person and nob
the prisoner was the murderer. This evidence was laid before the
Full Court. It appeared that a man named Crothers, who was in
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custody on 12th January 1933 upon a criminal charge then made H-C.orA.
a statement to the police that at about 7.30 on the night of the &_,33'
murder, when driving a car in Granville, he picked up a man whom  Cramwe
he took to Darlinghurst where he left him promising to meet him at Tyug -

the same place at midnight and drive him back to Granville : that

Rich J.

he waited for the man at the arranged place from midnight to 2 a.m. ™%

when he came carrying a parcel : that he drove the man to Granville
where he dropped him : that he found the man had left the parcel
in the car and that, when he unrolled it, he found it contained a pair
of trousers saturated with blood and a motor tyre lever, and that
he had put these in a place of concealment at the motor garage
where he worked and that under the advice of fellow prisoners he
resolved to report it to the police as throwing light on the murder.
He described the man and said that, although he did not know his
name, he had met him in Parramatta Gaol in August or September
1931. Crothers was taken by the police to the motor garage where
he failed to find the tyre lever but produced a pair of trousers, which,
however, were not blood stained. This incident took place five
days after the arrest of Craig which was made on 7th January 1933.
On 14th February, shortly after Craig was committed for trial,
Crothers, who had in the meantime been released from gaol, again
communicated with the police. He said that Craig had not
committed the murder and he could tell more than he had at first
done. He then made a more elaborate statement, describing his
movements in detail, according to which, on the return journey to
Granville his passenger had said that he had been out to Sutherland
with a girl and had left her there. Crothers said that when he had
got to the garage he examined the things left in the car and found
a pair of trousers, a blood stained lady’s handkerchief wrapped round
the tyre lever which was also blood stained ; the handkerchief had
the letters B.0. embroidered in one corner. He said that he had
taken the tyre lever and handkerchief and hidden them under the
house of an acquaintance at Merrylands. He further said that two
days before making the statement he had met the man at Merrylands :
that he did not know his name but gave a description of him and of
the previous occasions when he had met him. On 15th February
Crothers called at the office of the Inspector of Police who said he

R
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would go with him to the address at Merrylands to get the articles
which had been placed under the house. Crothers then said “ No,
they are not there; I have shifted them,” but he refused to say to
what place he had moved them. He promised to bring them to the
Detective Office the following day, a promise which he did not fulfil.
On the 8th June the prisoner was found guilty of murder. On the
15th June Craig, who was in the Long Bay Prison, requested an
interview with his solicitor. Confined in the gaol with Craig was
a prisoner who had been closely associated with Crothers. He says
that he sent to Craig the name and address of Crothers as a man
who could give him valuable information. Craig communicated it
to his solicitor and as a result Crothers was sought out. On the
evening of 19th June the solicitor’s clerk and Crothers made a
search at the house under which Crothers says he had placed the
handkerchief and tyre lever, but neither of these things was
discovered. Crothers swears that after the solicitor’s clerk had left
he told the occupier of the house the object of the visit. The latter
thereupon called in his daughter who made a statement, to which
she afterwards deposed, to the effect that three or four months
before, when she was clearing out some rubbish, from under the
back of the house, she noticed among the rubbish what she believed
to be a lady’s handkerchief, that it looked very stained and dirty
and that she did not pay much attention to it, or remember what
became of it, but she thought it likely that it went on to the rubbish
heap. In consequence of this information, the solicitor’s clerk and
Crothers a few days afterwards made a further search, and a handker-
chief was discovered amongst some rubbish. It was produced in
Court bearing some stains which reacted to a blood test. In one
corner the initials B.O. are worked. This is a brief summary of
the fresh evidence relied upon.

By sec. 6 of the Criminal Appeal Act 1912 (N.S.W.) the Court of
Criminal Appeal is required to allow an appeal against conviction
if it is of opinion that the verdict of the jury should be set aside on
the ground that it is unreasonable or cannot be supported having
regard to the evidence . . . or that on any ground whatsoever
there was a miscarriage of justice. Sec. 8 provides that the Court
may order a new trial in such manner as it thinks fit if the Court
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considers that a miscarriage of justice has occurred and that having H-C. or A.
1933.
—~~
more adequately remedied by an order for a new trial than by any  Crawe

regard to all the circumstances such miscarriage of justice can be

other which the Court is empowered to make. Sec. 12 authorizes Tyug -3
the Court, if it thinks it necessary or expedient in the interests of
justice, to have witnesses examined before it. There is no power
conferred expressly to grant a new trial on the ground of the discovery
of fresh evidence. The authority to do so is contained in the power

Rich J.
Dixon J.

to set aside a conviction when a miscarriage of justice has occurred
and to order a new trial when the miscarriage can best be so remedied.
It is evident that the exercise of a power to direct a new trial because
fresh evidence is forthcoming must be attended both with danger
and with difficulty. It is the function of the jury to determine
questions of fact in a criminal trial. When they have found a
verdict they have performed that duty. If after a verdict of guilty
the mere fact that a prisoner produced further relevant evidence
required the Court to vacate the conviction and submit the question
of the prisoner’s guilt to another jury, then in a jurisdiction where
perjury is rife great abuses would ensue. A Court of Criminal Appeal
has thrown upon it some responsibility of examining the probative
value of the fresh evidence. It cannot be said that a miscarriage
has occurred unless the fresh evidence has cogency and plausibility
as well as relevancy. The fresh evidence must, we think, be of such
a character that, if considered in combination with the evidence
already given upon the trial the result ought in the minds of reason-
able men to be affected. Such evidence should be calculated
at least to remove the certainty of the prisoner’s guilt which the
former evidence produced. But in judging of the weight of the
fresh testimony the probative force and the nature of the evidence
already adduced at the trial must be a matter of great importance.
In the present case counsel for the prisoner very properly as a
preliminary to discussing the effect of the new evidence directed
our attention to the criticisms to which the evidence of the prisoner’s
identification was open. Before the Supreme Court it was not
denied that the verdict could be supported if the matter depended
only upon the evidence given at the trial. Before this Court,
however, the learned counsel submitted that whatever view was
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H.C.or A. taken of the fresh evidence, the evidence of identification was so
&_,33‘ unsatisfactory that a verdict based upon it should not be permitted
Cratc  to stand. It is convenient to discuss this submission before stating

TaE ?f{me. our opinion in reference to the new evidence.

It is unnecessary to set out in detail what the witnesses who
identified the prisoner stated. It is enough to say that none of
them had any prior knowledge of the prisoner, that each of them
saw the driver of the car for a short time only on the night of the
murder, and that of six persons who undoubtedly saw him four
swore at the trial that he was the prisoner and two were not able
to do so. Of the four who, at the trial, identified the prisoner as
the driver of the car, one was unable to pick him out from a row of
men among whom he was placed either as being the man or as being
like him. Another was unable to pick him out as being the man
but appears to have said he was like him, and a third picked him out
only after saying that he was the type of man so far as he could
recollect and the man was more tanned than this man was and
wanted a shave. The fourth did pick him out without qualification.
The evidence of each of them was criticized on other grounds which
were discussed during the hearing before us but which we do not
find it necessary to set out in detail. Evidence was also given by
a witness, called for the defence, who swore that not far from the
murdered girl’s dwelling, at or about the time it might be supposed
the car with the girl in it would leave Sydney, a sedan car stopped
in the street, a girl resembling the murdered girl left it and went
in the direction of the murdered girl’s dwelling and after an interval
returned, that he had a conversation with the man who drove the
car and that he was not the prisoner. About this time the murdered
girl did in fact return to her dwelling after having been out during
the earlier part of the evening. This witness knew Bessie O’Connor
and he swore that when he heard of the murder he concluded that
the girl was Bessie O’Connor. His credibility was attacked in cross-
examination, but no grounds for the attack appeared. This briefly
states the character of the evidence which coupled with that relating
to the allusion of the driver of the car to the name of Stone and
Station Street, Liverpool, and, perhaps, the evidence of the detective

as to the demeanour of the prisoner at the scene of the murder,

Rich J.
Dixon J.
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constitutes the evidence implicating the prisoner. In our opinion H. C. oF A.
it was within the province of the jury to estimate its weight and E)Y_,g&
force and under a proper direction, which they in fact received from  Cramw
the trial Judge, they were entitled, if it carried conviction to their Tgp LKmq_

minds to found a verdict of guilty upon it.

Rich J.
We turn to the examination of the course taken by the Supreme e

Court in relation to the application for a new trial in respect of the
fresh evidence. In doing so we agree that we should not be unmindful
of the nature of the evidence implicating the accused, but we think
that the learned Judges of the Supreme Court, who were all familiar
with that evidence, cannot have overlooked its character. In
estimating the value of the new evidence, the first and the dominant
consideration is the complete lack of personal credibility in the
witness Crothers. It is unnecessary to elaborate reasons for the
conclusion that no jury should place any reliance upon him as a
witness. The next consideration is that as to many important
circumstances of his story he has given three entirely contradictory
versions. Fxcept for the physical production of a handkerchief
bearing stains presumptively of blood and embroidered with the
letters B.O. these facts coupled with the inherent absurdity of the
story would disentitle it to any serious consideration. The only
manner in which his story can be presented as rationally deserving
the consideration of a jury is as that of a man who is attempting to
tell enough of facts within his knowledge to exculpate Craig whilst
protecting with clumsy and inconsistent falsehood some other person
whose guilt he knows or suspects. The story of the handkerchief,
even with the support—a slender support—of the evidence of the
girl that something she took to be a handkerchief was seen some
months before reeks with suspicion. We do not think it necessary
to enlarge upon the details of the story of the bundle, its varying
components,—trousers, tyre lever, handkerchief, the contradictory
accounts of the disposal of these articles, the intervals of time between
the accounts given and first search, and between that search and
the finding, or the many minor improbabilities of the narrative, nor
need we refer to the account of Crothers’ career which shows him
accustomed to the fabrication of sensations and given to seek
notoriety. It is enough to say that the learned Judges of the
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H. C. or A. Supreme Court investigated the matter, had the witnesses cross-

1933.
=

CRrAIG
v.

TrE King.

Rich. J.
Dixon J.

examined before them, and after considering what could be urged
in corroboration of some of the circumstances surrounding the
narrative arrived at the conclusion that the fresh evidence ought
not to be submitted for the consideration of another jury.

Our jurisdiction is to give special leave to appeal in criminal
matters with respect to which the Court, in the exercise of its
discretion, thinks an appeal fitting. A criminal case must present
some special features before our intervention is justified. The
outstanding fact in the course adopted by the Supreme Court is
their complete condemnation of the fresh evidence. We think there
is no ground upon which we, who have not seen the witnesses, could,
having regard to the character of the story, estimate its probability
at any higher value than their Honors did. At that estimate there
is, in our opinion, no departure from principle involved in saying
that, even when weighed with the criticisms offered upon the evidence
implicating the prisoner, the evidence now produced is not of such
a character as to require a new trial in order to avoid a miscarriage
of justice.

The case, in our opinion, presents none of the features which
would make it fit for the grant of special leave to appeal. We think
the application should be refused.

StarkE J. Motion on behalf of Eric Roland Craig for special
leave to appeal to this Court from the judgment of the Court of
Criminal Appeal of New South Wales dismissing his appeal against
his conviction on indictment for murder.

In my opinion this Court ought not to interfere with the course
of criminal justice unless it is shown that exceptional and special
circumstances exist, and that substantial and grave injustice has
been done.

The ground founding the present motion is the weakness of the
evidence connecting the prisoner with the murder, coupled with
fresh evidence laid before the Court of Criminal Appeal. The
evidence was given partly on affidavit, and partly on cross-examina-
tion before the Court itself. It was anxiously considered by the
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Court, which reached the conclusion that the evidence was untrust- H. C. oF A.

worthy. The greatest weight must be attached to the finding of
a tribunal which has seen and heard the witnesses : it has had an
opportunity of observing the demeanour of these witnesses and
judging their veracity and accuracy such as no other tribunal can
have. It would be dangerous, indeed it would be subversive of the
whole administration of criminal justice, if this Court intervened
and gave leave to appeal from a decision reached in such circum-
stances.

Evarr AND McTierNAN JJ.  The present applicant, Eric Roland
(raig, is under sentence of death, having been convicted by a jury
of the murder of a girl named Bessie O’Connor. Two juries to whom
he had been given in charge upon the same indictment failed to reach
an agreement. In his report, the learned Supreme Court Judge who
presided at the third trial stated that he anticipated a similar result
—disagreement.

From his conviction the applicant appealed to the Full Court of
the Supreme Court, sitting as the Court of Criminal Appeal under
the statute of 1912. The Court was specially constituted to consist
of the three Judges who had presided at the three trials. This course
was taken, we are given to understand, at the request of the
applicant’s counsel, because he intended to concentrate upon obtain-
ing the grant of a new trial owing to the discovery of fresh evidence,
the general effect of which was to implicate in the murder a person
other than the applicant. We are not aware of any precedent for
such a course, and sec. 11 of the Criminal Appeal Act seems to
suggest that the Judge of the Court of trial should not sit as a member
of the Court considering appeals from convictions before him. In
the present case the attention of the learned Judges was directed to
the authenticity and value of the new evidence, and diverted from
what is the outstanding feature of this case—the absence of any
evidence implicating the applicant in the crime, other than the
evidence, such as it was, directed to the question of identity.

The applicant now seeks to invoke the jurisdiction of this Court
to hear appeals from the judgments of the Supreme Court. That
Jurisdiction is undoubted. The Commonwealth Parliament has
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imposed one condition, and one condition only, upon its exercise in
criminal cases, viz., the grant of special leave (Judiciary Act, sec.
35 (1) (b)). That condition itself involves the remission to this
Court of the preliminary question whether any given case presents
features of sufficient gravity to warrant a review of the decision of
the Supreme Court. Whilst the decision of such preliminary
question necessarily carries with it an exercise of discretion, the
discretion cannot and should not be limited in advance by the
adoption of any general rule tending either to place an embargo
upon, or to facilitate, appeals in criminal cases. HEach case should
be left to depend upon its own peculiar circumstances.

If the preliminary question is answered in favour of granting
special leave, this Court is entitled, indeed it is bound, to pronounce
the judgment or order which the Supreme Court, acting as the
Court of Criminal Appeal, should itself have pronounced. In other
words, the High Court becomes, pro tanto, the Court of Criminal
Appeal. When, therefore, it is asserted that this Court * is not a
Court of Criminal Appeal,” the assertion is only true in the sense
that there is no appeal as of right to this Court in criminal matters.
If special leave is granted, the functions of the High Court are
assimilated precisely to those of the Supreme Court, i.e., the Court
of Criminal Appeal.

As will appear from our opinion, the present case is sufficiently
special in character to require the grant of special leave.

The murderer of Bessie O’Connor was, undoubtedly, the person
who, on the night of December 14th last, drove the Essex sedan car
to Sutherland, with her as a passenger. Later in the night the
murderer drove the car back to a lane near Centennial Park, Sydney,
distant about a quarter of a mile from the garage from which, early
in the evening, it had been unlawfully taken. The only real question
in issue was whether the Crown produced proof, sufficient to exclude
all reasonable doubt, that the driver of the car was Craig.

The learned trial Judge said to the jury, when directing them on
the question of the identification of the accused : “ There are no
outside circumstances which would assist you one way or the other
as pointing towards or away from the accused.” With this view

we agree.
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We consider that no inference of guilt could safely be drawn from H-.C.or A.
the evidence of the witness Brown to the effect that the driver of 13/433'

the car said that he was acquainted with a certain family and a  Crac

certain street in Liverpool, and gave his name as Stone. There is Tre Kixe.

only one other piece of “outside” evidence (to use his Honor’s gy s,
phrase) upon which the Crown sought to rely at the trial. Craig ——
was arrested on January 6th, and subjected to an interrogation at
police headquarters for many hours throughout the night and early
morning, the detectives conducting the examination in relays. On
the next morning he was taken with a large number of police officers
to the scene of the crime at Sutherland, being told, “ We are going
to where the girl Bessie O’Connor was murdered.” He was also told
where the pool of blood had been and the position where the body
was found. The evidence relied on as tending towards proof of
Craig’s guilty knowledge is that, as the police car was pulling up,
he was “ very agitated,” and exclaimed ““ Don’t take me there ! ”’

The police method employed was stated by a witness to be
“usual.” It is one thing to seek corroboration of the voluntary
confession of a person under arrest by taking him to the scene of
the crime so that he may be asked to point out in detail what he
has already admitted. But it is a very different thing to attempt
to extract an admission or confession when, as in this case, the
person under arrest has not made any admission of guilt. The
latter method may easily lead to abuse.

In the present case, we think that Craig’s exclamation ““ Don’t
take me there ! ” might well have been excluded from the consideration
of the jury. It is a statement which is quite consistent with the
natural revulsion of an innocent person against his being compelled
to visit the scene of a murder. This evidence was apparently relied
upon by the prosecution, the learned trial Judge saying to the jury :
“It is suggested by the Crown that it is some indication of guilt
on his part in some way.”

The main evidence implicating Craig was that given by certain
persons to the effect that he was driving the Essex sedan car on the
night of December 14th.

In criminal cases, where the only real issue is the identity of the

accused with the person who was performing some apparently
VOL. XLIX., 30
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H.C.orA. innocent act at a time long before the trial, all the surrounding
13:2_3; circumstances have to be carefully considered, for we at once enter
Crarc  what has been described as that branch of proof ““so notoriously

e 1f<ma_ delicate as proof of identity.” A short consideration will demonstrate

Evatt J. the truth of this description.

Metlernan 3. An honest witness who says “ The prisoner is the man who drove
the car,” whilst appearing to affirm a simple, clear and impressive
proposition, is really asserting : (1) that he observed the driver,
(2) that the observation became impressed upon his mind, (3) that
he still retains the original impression, (4) that such impression has
not been affected, altered or replaced, by published portraits of the
prisoner, and (5) that the resemblance between the original impression
and the prisoner is sufficient to base a judgment, not of resemblance,
but of identity. It therefore became necessary, in the present case,
to pay attention to the following circumstances :—(1) Whether the
witness was a stranger to the driver of the car, (2) whether the
driver had any special peculiarities which, at the time, impressed
themselves upon the witness, (3) the length of time which elapsed
between December 14th and (@) the time when the witness first
described the driver or (b) the time when the witness saw the accused
-person, (4) the description of the driver given by the witness before
seeing the prisoner, and (5) the circumstances under which the
prisoner was first seen and identified by the witness as the driver.

We think that these considerations are well illustrated by the
evidence of the witness Harvey. Harvey was a garage proprietor,
who gave evidence at the trial that the Essex sedan stopped at his
garage at Brighton-le-Sands, on the evening of December 14th.
According to him, the driver wanted water put into his radiator,
and drove off as soon as Harvey had performed this service. Harvey
said at the trial that the driver was Craig. But the most extraordinary
part of his evidence is his description of the girl, who did not leave

the car. He said
“ There was a girl sitting in the front seat of the car, on the left side. She
was a girl with a full face. She had rather bright eyes. She rather struck me
as being a happy sort of girl, rather wide mouth. She had a long mouth, I
would say. She gave me the impression that she was rather happy. She had
that look. I should say she was about 18 years of age. I have the impression
that she was wearing some beads around her neck. I could not say what

colour they were.”
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It seems reasonably clear that in giving this detailed description
Harvey is unconsciously relying upon the photograph of Bessie
O’Connor, which was published in the newspapers as early as
December 17th, or upon some other description of her, rather than
upon his real recollection of the girl who was in the car. He seems
to have had no occasion or reason for specially noting the features
or characteristics of the girl.  Although he saw newspaper photo-
graphs of the murdered girl, he refrained from volunteering informa-
tion about the girl in the car. On December 23rd, an offer of a
substantial reward was published. On January 6th Craig was
arrested. It was not until ten days later, on January 16th, that
Harvey placed himself in contact with the police as a prospective
witness, although, during the month which had elapsed since the
murder, officers of police had, from time to time, visited his garage.
The coronial inquiry did not take place until January 29th. Harvey
was not called as a witness. According to him “ the police sent
him home.” It was not till March 24th, more than three months
after the visit of the car to his garage on December 14th, and only
five days before the commencement of the first trial, that Harvey
was taken to the gaol to see if he could identify Craig. The latter’s
photograph had frequently appeared in the press since his arrest.
There was a ““ line-up ” which included Craig; and Harvey, pointing
to Craig, said “ This is the type of man so far as I can recollect
the man was more tanned then, and he wanted a shave.

After “ communing with himself,” as he called it, Harvey
asked Craig to speak, and his final opinion that Craig was the driver

”
.

was partly based upon the supposed resemblance of a voice as to
which no peculiar quality is suggested, and which Harvey had heard
only once in his life, for a very short time, and long before.

We are of opinion that it would be most unreasonable, indeed
highly dangerous, to allow a conviction to proceed upon the basis
of such evidence of identification.

With regard to the other witnesses, not one of them had any
prior acquaintance with the driver of the car and each one of them
saw him for a very short time on the night of December 14th, and all
of them must have known by December 16th, at the latest, that the
driver of the car was wanted, and whether any special impression
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on their minds had been made. The value of their evidence ig
greatly weakened by their lack of opportunity for observation,
their failure to record any peculiar characteristic of the driver, and
their all having seen published photographs both of the girl in the
car and of Craig. The witness Watson was not taken to identify
Craig until January 17th, but failed to identify him upon a “ line-up”
stating that he did not take particular notice on the night in question.
The witness Weeks did not identify until January 29th, when Craig,
who had been charged with the murder, was sitting at the bar-table
in the Coroner’s Court along with his solicitor. This was an unsatis-
factory identification, and clearly Weeks was in considerable doubt
about the matter, as is shown by his statement that he could not
“swear ” to Craig. Mrs. Watts was given, or sought, no opportunity
of identifying Craig hefore January 20th. She was in touch with
the police as early as December 16th, being taken out to identify
Bessie O’Connor. She made a statement to the police at once,
describing the driver in detail and as having “ fairly broad Irish
features.” But to such description, Craig would appear not to answer.

Whilst there is no other evidence implicating Craig, the evidence
of Brown, Stiff and Lawrence considerably weakens the conclusion
that Craig was the driver. Brown certainly had special opportunities
for observing the driver of the car. The witness Lawrence says
that he saw a girl, whom he believed was Bessie O’Connor, leave a
car near her home in Redfern and go towards her home, while the
driver got out and waited for her upon the pavement. He spoke
to the driver, and says that the driver was not Craig. He made a
statement to the police upon the day after the murder, which was
in accordance with his evidence, and he was taken to see whether
he could identify Craig on January Tth or 8th. The witness was
subjected to a somewhat harsh cross-examination at the hands
of the Crown Prosecutor, which, so far as the evidence discloses,
was quite unjustified.

The cases to which Mr. Curtis referred in his impressive argument
show clearly enough that, in England, the Court of Criminal Appeal
does not hesitate to set aside a conviction where there is a reasonable
possibility that witnesses as to identification have been mistaken.
The course of decision becomes the stronger when it is remembered



r

49 CLR.] OF AUSTRALIA. 449

that the English Court is not empowered to order a new trial, but H.C. or A.
must, if it intervenes at all, quash the conviction and terminate all 1H9H33.
proceedings upon the indictment. The reason for the special care  Crare
which the English Court has accorded to cases dependent upon Tgg %mg_

evidence as to identity is probably to be discovered in the historical ¢, 3.
McTiernan J.

fact that a proved instance of miscarriage of justice through honest
mistake in identification (the case of Beck) led to the establishment
of the Court of Criminal Appeal in England. So, too, in Scotland,
the Slater Case, in which evidence of identity played so important
a part, led to the establishment of the Scottish Court of Criminal
Appeal.

In our opinion, the summing-up of the learned trial Judge upon
the question of the identity of the driver with the prisoner, was
insufficient to bring home to the minds of the jury the possibility
or probability of mistake upon the part of the witnesses. Moreover
his Honor said: “ A witness can state his belief and if that is
supported by a sufficient number of other persons who also state
their belief, or if supported by outside circumstances, that is sufficient
for the jury to determine the matter upon.”

It seems to us, that, in this passage, his Honor indicated to the jury
that the absence of corroboration might be balanced by *“ a sufficient
number  of other witnesses. With all respect, this seems to us to
amount to an invitation to the jury to pay regard to the mere fact
that four persons gave their sworn opinion at the trial that the
driver of the car was Craig and to consider the matter upon the
footing that the evidence of each witness acquired -additional
probative value by reason of the presence of the testimony of the
other three. This was calculated to induce, and quite possibly had the
effect of inducing, the jury to aggregate rather than to analyse the
evidence of these witnesses and to diminish the significance of the
failure of other witnesses to identify Craig. The jury was not warned,
a8 we think they should have been, as to the special care with
which they should approach and weigh the evidence of identifying
Witnesses in cases where there is no other evidence implicating an
accused person. An illustration of such a warning is contained in
the charge to the jury of Lord Guthrie, who presided at the Slater
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(1929), pp. 238, 239). He said :—

“ Next we must consider the evidence of identification and its value. Not
a word too much has been said on that matter by the Lord Advocate and Mr.
M’ Clure. It is extremely important. I express the point thus—it would not
be safe to convict the prisoner merely on the evidence of personal impression
of his identity with the man seen flying from the house, on the part of strangers
to him, without reference to any marked personality or personal peculiarities,
and without corroboration derived from other kinds of evidence. My pro-
position involves a distinction between the identification, by personal impres-
gion, of a strange person, and the identification, by personal impression, of
a familiar person. Suppose that a father told ycu that his son, who was
resident in his house, had been seen by him in Princes Street yesterday. That
would be admirable evidence. But if a person who had only seen the son once
in his life told you that he had seen him in Princes Street yesterday, that
would be evidence of slender value, unless the son had a marked personality,
or unless he had some peculiarity about him, such as a very peculiar walk, or
unless there were corroboration, such as that the man, when spoken to, answered
to the name of the particular individual. . . . Then, again, people differ
as to the extent of a resemblance, or even whether there is any. You may
have seen a strong resemblance, but one of your friends says that he can see
no resemblance at all, and, when the two people are brought together, you see
that there is nothing but a very general similarity. That applies to the per-
sonal impression of a stranger in reference to a stranger.”

When, many years after the trial, the charge of Lord Guthrie came
to be reviewed before the Scottish High Court, under the provisions
of the Crimanal Appeal (Scotland) Acts 1926-1927, the validity of
this portion of the charge was sustained. In our opinion a warning
of a similar character was called for in the present case. It was not
given, and the jury’s attention was not expressly directed to the
importance of the various matters to which we have referred in this

judgment.

For the above reasons we think that the conviction should have
been quashed by the Supreme Court and a new trial ordered. As
has already been pointed out, on the appeal to the Supreme Court,
counsel for the prisoner devoted his efforts to the significance of the
new evidence which suggested that a person other than Craig was
implicated in the murder. The chief witness called to substantiate
this suggestion was one Crothers. He was cross-examined before
the Full Court, and the learned Judges gave no credence to his
evidence. A handkerchief alleged to have belonged to Bessie
O’Connor was produced to the Court, and there is evidence upon
which it might be found that the handkerchief did belong to
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her. The learned Judges did not, moreover, reject the possibility H.C. o A.
that the handkerchief was hers, but rather proceeded upon the Lg,_,g?"
basis that, even if it was hers, Crothers’ account as to how he came  Craw
by it, was not thereby corroborated. It is correct that the mere Tgg LI"(ING,
finding of the dead girl’s handkerchief, if such it was, would not g 7
corroborate Crothers’ account of the events of the evening of Yelreeey
December 14th. None the less, if the handkerchief did belong to

Bessie O’Connor, the conclusion that Crothers is an untrustworthy

witness would not necessarily destroy its importance and significance

in the minds of a jury. There is nothing suggested which would

account for the presence of Bessie O’Connor’s handkerchief at the

place and time it was found, except (1) a conspiracy to pervert the
course of justice, to which some person in possession of a handkerchief
of the dead girl was a party, or (2) Crothers’ having obtained
possession of the handkerchief under circumstances tending to
implicate either him or some other person, or both, in the crime of
murder, or of being accessory after the fact of such crime. A jury
might reject the former and accept the latter hypothesis.

There is another important aspect of this branch of the case.
On January 12th last, Crothers made a statement to the police, and
again on February 14th he made a signed statement to the police.
There was considerable inconsistency between the statements, but,
in the second statement he purported to disclose the existence of
a bloodstained handkerchief, with the letters ““ B.0.” embroidered
in the corner. The officers of police suspected Crothers’ bona fides
and undertook the responsibility of spending no further time in
investigating his story. They say that they inquired into the
movements of the person who, according to Crothers, deposited the
handkerchief in the car, and that, a satisfactory alibi being obtained,
they dropped the matter. By that time, of course, their efforts were
being directed towards proving that Craig was the driver of the car.
Crothers’ statement, for whatever it was worth, tended to implicate
someone else. Under such circumstances, we think Crothers’
statement should have been made available to those advising the
defence. It is quite possible, even probable, that Crothers would
not have been called for the defence, the success of which might have
been seriously imperilled by tendering evidence of such a character
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H.C.or A. from such a source. On the other hand, those advising the defence
Lgr_,%' are obviously the best judges as to whether it is desirable to call
Crarc  a witness, or, without calling him, to make an endeavour to use

THE %Im_ information obtained from him. Of that opportunity, whatever its
value would have turned out to be, the prisoner was deprived
by the officers of police failing to disclose Crothers’ statements,
having decided for themselves that his evidence was not to be
believed. Under analogous circumstances, which may easily be
imagined, such a decision on the part of those engaged in proving
that A is guilty of a crime, where the defence is that the crime was
committed by B, might lead to a serious miscarriage of justice.

This case is therefore quite distinct from the ordinary case in which
it is alleged that new evidence has been discovered after a conviction.
Here, on the contrary, most of the evidence was available before
the first trial of the prisonerin the form of statements in the hands
of the officers of police. Indeed, the first statement was made by
Crothers to the police before the coronial inquiry, and it seems to
us that the Coroner should have been afforded an opportunity of
deciding whether to call Crothers or not. As it turned out, the
substance of Crothers’ statements did not come to the notice of the
prisoner or his advisers until after conviction and sentence of death.

Whilst, therefore, expressing no opinion that the new material, of
its own weight and force, should produce a different result upon a
new trial, we are clearly of opinion that the circumstance of its
non-disclosure to the defence supports the conclusion to which we
come independently that this is a case where the Court of Criminal
Appeal should have ordered a new trial.

For the reasons we have given we think that the case warrants
the granting of special leave. The matter having been fully argued
on both sides, this Court should order that the conviction be quashed
and a new trial had.

Evatt J.
McTiernan J.

Application for special leave to appeal, by
majority, refused.

Solicitors for the applicant, C. Jollie Smith & Co.
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