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OF AUSTRALIA.

[HIGH COURT OF AUSTRALIA.]

! .
WALES AND OTHERS S APPELLANTS;

AXND
RESPONDENT.

“ charitable or benevolent objects benefiting in
particular young children ”—Certain denominational institutions indicated by
testator—Power lo irustees and widow to add other institutions—"* Public benevolent
institutions in Australia ”—*“ Fund ”—Bequest subject of other proceedings to
which Commissioner not a party—Estate Duly Assessment Act 1914-1928 (No.
22 of 1914—No. 47 of 1928), sec. 8 (5).*

A testator directed his trustees to stand possessed of one-half of his residuary
trust estate, and the income, less a one-tenth part, arising therefrom, * for
charitable or benevolent objects benefiting in particular young children.”
He desired his trustees to confer with his widow as regards the distribution of
the income between °‘ such charitable or benevolent institutions,” and after
her death they were, as far as practicable, to respect her wishes with regard to
those institutions, but, as an indication to his trustees and without restricting
his widow’s discretion to nominate other institutions in addition, he indicated,
““ as entitled to receive the income,” four named Church of England Homes
for Children ““ and any other homes for children founded by the Church of
England having for its objects the care and control of children,” with liberty
to his trustees to add, at the request of his widow, ‘‘ another or other institutions
benefiting young children.” On an originating summons taken out by the

trustees, the Supreme Court of New South Wales declared that one-tenth of

Sec. 8 of the Estate Duly Assessment
Act 1914-1928 provides :—* (5) Estate
duty shall not be assessed or pay-
able upon so much of the estate as
is devised or bequeathed for
religious, scientific, or public educational
purposes in Australia or to a public
hospital or public benevolent institution
in Australia or to a fund established

and maintained for the purpose of pro-
viding money for use for such institu-
tions or for the relief of persons in
necessitous circumstances in Australia.
- (8) In this Act, ‘ public educa-
tional purposes ’ includes the establish-
ment or endowment of an educational
institution for the benefit of the public
or a section of the public.”
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the half share must be held in trust for two charitable institutions to which
the testator had directed one-tenth of the income of the share to be paid,
declared charitable trusts, in favour of the four named Homes and such others
as might be admitted by the trustees under the terms of the will, as to half
the remaining nine-tenths and an intestacy as to the other half. In assessing
the estate to estate duty, the Federal Commissioner of Taxation included in
the assessable value the value of the half share of residue less one-tenth thereof.

Held that, whether the will was interpreted in accordance with the order
of the Supreme Court or independently of that order, the assessment was
correct, and sec. 8 (5) of the Estate Duty Assessment Act 1914-1928 did not
operate to exempt any part of the amount which the Commissioner had
included in respect of the half share.

Per Starke J.: As the Church of England Homes named by the testator
were not founded, organized or maintained by or under or in connection with
any public authority or managed by its representatives, they were not *“ public **
benevolent institutions within the meaning of sec. 8 (5) of the Hstate Duty

Assessment Act.

CASE STATED.

On an appeal to the High Court by the Public Trustee of New
South Wales, William Beaumont Small and Annie Rebecca Small,
executors and executrix of the will of William Paul Small deceased,
from an assessment made by the Federal Commissioner of Taxation
under the provisions of the Estate Duty Assessment Act 1914-1928 of
estate duty payable by them in respect of the estate of the deceased,
Evatt J., at the request of the parties, who admitted the facts set out
therein, stated for the opinion of the Full Court, a case which was
substantially as follows :—

L. William Paul Small died on 30th June 1929, having duly
made his last will on 11th June 1928,

2. Probate of his will was on 3rd October 1929 granted to the
Public Trustee of New South Wales, William Beaumont Small and
Annie Rebecca Small, the executors and trustees therein named.

3. Clause sixteen of the will was in the words and figures follow-
ing :—* Subject to the directions hereinbefore given to my trustees
with regard to the disposition of moneys and annuities out of my
residuary trust estate I direct my trustees after making due pro-
vision for all outgoings hereinbefore provided for to divide my
residuary trust estate into two equal shares and with regard to one
of such shares I direct my trustees to stand possessed of the same
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and the income derived therefrom for charitable or benevolent H-:C.or A.

objects benefiting in particular young children and I desire that
my trustees shall confer with my wife during her lifetime from time
to time as regards the distribution of income which is to be made
between such charitable or benevolent institutions, and after her
death shall as far as practicable respect her wishes and desires with
regard to such institutions but as an indication to my trustees and
without restricting my wife’s discretion to nominate some one or
more institution besides those hereinafter named to benefit in such
manner in the residue I now indicate the following institutions as
entitled to receive the income from one-half of my residuary estate
viz.: The Burwood Children’s Home, Weldon Street, Burwood,
conducted by the Church of England; The Church of England
Home for Children known as ‘ Havilah > near Wahroonga and the
Church of England Home for Boys at Carlingford and also the
Church of England Home for Girls now situate at Glebe but shortly
to be removed to Carlingford and any other homes for children
founded by the Church of England having for its [sic] objects the care
and control of children with liberty nevertheless if my wife shall so
direct and require my trustees to admit another or other institutions
benefiting young children to the list of such institutions to share in
such one-half of the income of the residue of my estate provided
always that at least one-tenth of the income to be derived from such
one-half residue shall at all times be divided equally by my trustees
amongst the following institutions : The Home of Peace for the
Dying, Addison Road, Petersham, and the Home for Incurables
Ryde and I authorise and empower my trustees to accept the receipt
of the matron trustees or superintendents for the time being of
such homes as a good and effectual receipt and discharge for the
income so to be paid for their benefit.”

4. The testator left him surviving the following children and no
more, namely, William Beaumont Small and Hilda Beaumont
Moginie.

5. Annie Rebecca Small, widow of the testator, on 4th December
1930, by her attorney William Beaumont Small, wrote to the Public
Trustee a letter which is, omitting formal parts, in the words and
figures following :—*“ Dear Sir,—Tentative Only—Estate of W. P.
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H.C.or A. Small (Decd.)—Regarding the sum of £700 of income for the year

}2,_,"54' ended 30th June 1930 to be divided amongst the benevolent institu-

Pusic  tions indicated in the will, I now return you the correspondence

?‘1\11{?\[;'; herein. The will provides that at least one-tenth of the income is
Feoera, divided equally between the Home of Peace for the Dying, and

S[(;O;;";IS(;F Ryde Home for Incurables—that is, £35 to each institution. If it
Taxaron. 18 within the ambit of the will, as I am personally very interested in,
and am on the committee of The Home of Peace, I would like to
allocate to them an extra £30. This means that £100 of the income
would be set aside for purposes other than for the benefit of children,
i.e., £65 to the Home of Peace for the Dying and £35 to the Home
for Incurables. It is necessary, however, for you to advise me
whether any distribution to these two institutions must be made in
equal moieties. As to the remaining £600, I desire it should be
allocated as follows :—The Church of England Home for Girls,
formerly at Glebe, now at Carlingford: £150. The Church of
England Home for Boys at Carlingford : £150. The Havilah Home
tor Children at Wahroonga : £150. The Burwood Children’s Home,
Weldon St., Burwood : £100. The Deaconess Children’s Home,
formerly at Marrickville, now at Albert Road, Strathfield : £12 10s.
The Diocesan Church Home, Goulburn : £12 10s. The St. Christo-
pher’s Church Home for Children, Young : £12 10s. Millewa Church
of England Home for Boys: £12 10s. I direct your attention,
however, to the letter from the Goulburn people, which infers that
they are entitled to receive (a share of) the income from that source.
I have always believed, and still do, that the actual institutions that
were to receive part of such annual sum should be determined by

my late husband’s trustees, after conferring with me. If this is
clear, then I will confirm the tentative allocation indicated for the
year ended 30th June 1930, but if there is going to be any fuss about
it, then the matter had better be referred to the Court. In respect
to the four Homes indicated above, but not specifically mentioned,
in the will, I have very happy memories both of Goulburn and Young,
in both, of which towns I have spent some time—as to Millewa, this
was the home of the late Mr. and Mrs. H. B. Pratten, with both of
whom I was well acquainted ; and the Deaconess’ Home is under the
control of the Committee who direct the Home of Peace for the
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Dying. I have every sympathy for the objects of the Junior Red H-:C.or A.

Cross Society, but in view of the small amount available this year,
have decided not to go outside such relevant objects which are
fostered directly by the Church of England. Next year, of course,
I may entirely alter the scheme of distribution.” The trustees of
the will of the above-named testator have accordingly distributed
the sum of £600 in the manner indicated in the letter, except that
after consultation with Annie Rebecca Small the sum of £100 was
divided equally between the Home of Peace for the Dying and the
Home for Incurables instead of in the proportion of sixty-five pounds
to thirty-five pounds as originally suggested by her.

5. (a) ‘By an order of the Supreme Court of New South Wales in
its equitable jurisdiction, dated 10th March 1933, made on an
originating summons No. 1001 of 1932 in which the plaintiff was the
Public Trustee of New South Wales and the defendants were William
Beaumont Small, Hilda Beaumont Moginie, Annie Rebecca Small,
Church of England Children’s Homes Burwood, the Venerable Arch-
deacon William Apedale Charlton, Alfred Ernest Finch, Dorothy
Mary Amiss, Mysie Margaret Amiss and His Majesty’s Attorney-
General in and for the State of New South Wales, the Court did,
m so far as the same is material, order and declare as follows :—
“ And this Court doth appoint the defendant Alfred Ernest Finch
to represent the Church of England Homes mentioned by name in
paragraph sixteen of the said will other than the Church of England
Children’s Homes Burwood and the Venerable Archdeacon William
Apedale Charlton to represent the Millewa Homes for Children
Brunswick Parade Ashfield, St. Christopher’s Church House Young,
Deaconesses’ Children’s Home Albert Road Strathfield and St.
Saviour’s Children’s Home Goulburn for the purposes of this Sum-
mons And this Court . . . . doth declare that one-tenth of the
one-half of the residuary estate of the testator in paragraph sixteen
of the said will mentioned must be held by the trustees in trust
for the two charities named in the said paragraph the Home of Peace
for the Dying Addison Road Petersham and the Home for Incur-
ables Ryde and that one-half of the remaining nine-tenths of the
said moiety will go as on an intestacy to the next-of-kin of the
testator and that the other one-half of the said nine-tenths must
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be held on trust for the four other charities named in the said para-
graph of the said will and therein described as < The Burwood Child-
ren’s Home Weldon Street Burwood conducted by the Church of
England ’ (being the defendant the Church of England Children’s
Homes Burwood) ¢ The Church of England Home for Children known
as Havilah near Wahroonga the Church of England Home for Boys
at Carlingford and the Church of England Home for Girls now
situate at Glebe but shortly to be removed to Carlingford * and now
situate at Carlingford and for such other charitable objects benefiting
in particular young children as may from time to time be or have
been admitted by the trustees as in the said clause of the said will
mentioned . . . And this Court doth further order and declare . . .
that the said four institutions mentioned in clause sixteen of the
said will and those institutions which may be duly admitted from
time to time in accordance with this order will be entitled to the
mcome of the said shares of residue in such shares and proportions
as the trustees for the time being of the said will may determine
after consultation with the said defendant Annie Rebecca Small.”
6. The Church of England Homes named in clause 16 of the will
other than the Burwood Children’s Home, Weldon Street, Burwood,
are governed according to the constitution of the Church of England
Homes Diocese of Sydney. The objects of the Homes as set forth
in the constitution are 3 (@) (b) (¢) and (d) hereinafter set forth, but
the Homes are only used for the purpose of carrying out the object
numbered 3 (a) (the provision for women having long since been
discontinued). ““3. (a) The establishment and maintenance of
Homes and Hostels for, and the care education and training of
orphans, neglected, necessitous or friendless children, and such other
children as may be placed in the charge of the Society by parents,
guardians or other persons having authority so to do. (b) The
establishment and maintenance of Homes for aged women in neces-
sitous circumstances. (c) To solicit collect and provide money for
the above purposes and for grants or subsidies to other similar
committees of the Church of England in the State of New South
Wales. (d) Such other work for the benefit assistance or uplifting
of women and children as the Committee of the Society may from
time to time determine.” The constitution came into force during
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the year 1930. Prior to that date and at the date of the death of H.C. or A.

the testator, the Church of England Home for Children known as
Havilah near Wahroonga was governed according to the constitution
of the Church of England Committee for Homes and Hostels for
Children. The objects of the committee include the following :
To establish and carry on homes for orphans, neglected, necessitous
or friendless children. Children of all denominations were admitted
to the Homes and were given instruction in the principles of the
Church of England. The Homes were founded by the Church of
England Temperance Society in 1885 and are managed by an
executive committee and officers who act in an honorary capacity.
A superintendent and matron are in charge of the Boys’ Home and
a matron is in charge of the Home for Girls. These officers are paid.
Portion of the income of the Homes and of all the Homes hereinafter
mentioned consists of sums paid by way of family endowment in
respect of those children whose parents do not contribute 5s. per
week to their maintenance. During the last three years about
£8,043 was received by the Homes from parents and about £7,729
from the Family Endowment Fund. The average weekly cost of
upkeep of children in the said home is 10s. 8d. per child. Amounts
received from parents and guardians during the last three years
have in no year averaged more than 10s. per week in respect of any
one child, but in respect of one child 15s. per week is being received
from the Repatriation Department. In respect of one hundred and
sixty-two children in the Homes payment is being made and in
respect of one hundred and eighty-three children therein no payment
is being made. At the Girls’ Home there is a modern fully equipped
school with three teachers. The school is inspected by Inspectors
for the Education Department of New South Wales.

7. At ““ Havilah,” Wahroonga, there is a Kindergarten with two
teachers for the younger children. The older boys at the Homes
attend the State schools. By or under the direction of the matron
the children at the Home at *“ Havilah ” are given at least ten hours
per week on Bible stories, singing of hymns and short addresses on
religious subjects which are given for terms of about twenty minutes
morning and evening as well as other times. Those children over
the age of six years attend the State schools. The remainder of the

VOL, LI, 6

1934,
—~~

PusLic
TRUSTEE
(N.S.W.)

v,
FEDERAL
Commrs-
SIONER OF
TAxATION.




82

H. C. or A.

1934.
—~

PuBLIc
TRUSTEE
(N.S.W.)

V.

FEDERAL
CoMmrs-
SIONER OF
TAXATION.

HIGH COURT [1934.

children maintained at the Home, who constitute three-fourths of
the whole, receive their education at the Kindergarten situated af
the Home. No charge was, or is, made for admission except where
a parent or some other person was in a position to make some pay-
ment. The Homes are supported mainly by subscriptions from the
public, contributions from parents and family endowment and by
the proceeds of entertainments given at the Homes and to some
extent by the sale of flowers, by rent of tennis court and by the
sale of live stock and with interest from investments. Such invest-
ments represent moneys bequeathed to the Homes from time to
time and consist of Government stocks and bonds and Australian
Gaslight shares.

8. The Burwood Children’s Home, Weldon Street, Burwood, is
and was at the date of the death of the testator incorporated as a
company limited by guarantee. Children of all denominations are
admitted to the Home ; the children attend the State schools in
the neighbourhood and the Sunday schools connected with the
Parish Church and are taught the principles of the Church of England.
At the Home the girls are trained in domestic duties and the boys
gardening. The Home is maintained by public subsecription, by
family endowment, by income from investments, which investments
represent moneys bequeathed to the Home from time to time, and
consist of Commonwealth bonds, money on fixed deposit and Metro-
politan Water Sewerage and Drainage Board debentures, and by
contributions from parents or relatives of children who are in a
position to make contributions; no charge is made as a rule but
where a parent is living he or she makes such contribution as he or
she is able, according to an agreement. For the twelve months
period ending on 30th September 1931 maintenance contributions
provided thirty-one per cent. of the total revenue and for the ensuing
six months twenty per cent. The Home is open to children of all
denominations who are in necessitous circumstances, and the children
are given instruction in the principles of the Church of England.
Before a child is admitted to the Home the parent thereof has to
sign an application form accepting the condition that the child shall
be brought up in the doctrines and practices of the Church of England
and to state what sum weekly he or she will pay for the support of
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the child. The objects of the Home are set out in the memorandum H. C. or A.

of association and include the following : “ 3. («) To take over and
carry on at Burwood near Sydney (and/or elsewhere) in the State of
New South Wales for boys and girls of poor or destitute circum-
stances the establishments and homes formerly known as The
Children’s Home afterwards as The Children’s Homes and as at
present carried on in Burwood aforesaid under the style of the
Church of England Children’s Homes Burwood and the properties
owned or used in connection therewith. (b) To provide board
lodging and attendance and all necessaries and conveniences for
children admitted to the said Homes. . . . (e) From time to
time as it may be thought desirable to found or take over and carry
on or amalgamate with any similar establishment for boys and girls
and if thought desirable to affiliate the Homes with any others of a
similar nature provided such establishment shall prohibit the
distribution of its income and property among its members to an
extent at least as great as is imposed on this association under or by
virtue of clause 4 hereof. . . . (k) To undertake and execute
any trusts the undertaking whereof may seem to be in the interest
or for the benefit of the association or in furtherance of the objects
thereof.” Amounts received from parents and guardians of children
for the support of any one child in the Homes ranged from nothing
to 12s. 6d. per week during each of the years 1931 and 1932, and
from nothing to 10s. during the year 1933. The number of children
in the Home during those years was 39, 36 and 32 respectively, and
m respect of those children payments were made by 24, 18 and 15
parents respectively. The average cost per week of the maintenance
of each child in the Home during those years was 16s., 12s. 3d. and
15s. 4d. respectively and, in addition to the above, friends of the
Home sent gifts of food and clothing of which no money value is
recorded.

9. The Church of England Home for Boys and the Church of
England Home for Girls, both of which are at Carlingford, are and
were at the date of the death of the testator Homes for boys and
girls in necessitous circumstances and carried on by the Church of
England in accordance with the constitution of the Church of
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England Homes Diocese of Sydney above mentioned. The super-
intendent is a licensed lay reader and religious instruction is given
by him and the matron. The boys at the Homes attend the State
schools in the neighbourhood, the girls receive their education at
the Homes up to the qualifying-certificate standard, being taught by
certified teachers. The boys and girls are educated in the principles
of the Church of England but children of all denominations are
admitted. The Homes are supported mainly by public subscription
and by the proceeds of entertainments given in aid of the Homes,
and by payments made by parents; also, recently, by income from
a pig farm which has since been sold. The average cost of main-
tenance per child is £26 per annum. Each parent who places a
child in the Homes is asked to contribute from 5s. to 7s. 6d. per week
but in a suitable case, if a parent is without means, a child is accepted
free.

10. Other than the Home at Burwood none of the Homes is incor-
porated. All are carried on under the supervision of the Church of
England and a religious education is given to pupils.

11. The Lisgar Children’s Home, which was established prior to
the year 1897, was in that year taken over by the Council of the
Deaconesses’ Institution and has since then been carried on by it
as the Deaconesses’ Children’s Home. The Deaconesses’ Children’s
Home is vested in the trustees of the said Deaconesses’ Institution
in accordance with an order of the Supreme Court of New South
Wales. It is a Home for girls, who are orphaned or who have only
one parent living, that parent being unable to look after the child.
Only destitute children are admitted. The Home is carried on in
accordance with the constitution of the Deaconesses’ Institution.
The Deaconesses’ Home is quite separate from the Children’s Home
and the funds thereof are kept separate. The objects of the Home
are as follows: “4. (¢) The training of women as Deaconesses and
Missionaries of the Church of England to engage in religious and
charitable work in Parishes in the Diocese of Sydney and elsewhere
and for missionary work in Australia and elsewhere. (b) To visit
minister to and relieve the sick and destitute. (c¢) To enter into
arrangements for assisting and assist the proprietors of ‘ The Lisgar
Children’s Home ’ in carrying on managing controlling and directing
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the said Home or any other Home for the care of children. (d) To H.C.or A.

assist the trustees in carrying on managing controlling and directing
the Home of Peace for the Dying, Marrickville, or any other Home
for the care of the sick and destitute. (e) To give secular and/or
religious instruction or education wherever opportunity may offer.
(f) Generally to undertake carry on or engage in all kinds of work
of a religious or charitable nature.” Children of any denomination
are admitted, but while in the Home are brought up in the faith and
taught the doctrine of the Church of England. The younger children
in the Home have their education in the Home, the teaching being
done by a certificated teacher, the girls of school age attend the
State schools and the older children are given a specialised training
in domestic work. There is no age limit except that infants in arms
and children over fourteen years of age are not received and the
children usually leave at fifteen years but occasionally remain in
the Home until they are eighteen years of age. Ex-students are
permitted to stay at the Home as a matter of grace when out of
employment. The Home is controlled by a matron, who is an
ordained deaconess of the Church of England, a sub-matron, child-
ren’s nurse and a lady gardener who is also a kindergarten teacher.
The rector is chaplain of the Home. The matron conducts prayers
and bible and confirmation classes daily at the Home. The Home
is maintained by public subscription and the subscribers elect the
committee of management. The average weekly cost of upkeep is
11s. 9d. per child. The average number of children in the Home is
between forty-nine and fifty. Contributions from parents are
expected where possible but are not a condition of admission to the
Home. Contributions by parents or guardians in respect of a child
are rarely at as high a rate as 11s. 9d. per week but sometimes are
at as high a rate as 12s. 6d. per week. In the year 1931 the average
of the maximum contribution in respect of any one child was
10s. per week, and in 1932 and 1933, 7s. 6d. per week. In 1931,
1932 and 1933 respectively the parents of 25 children out of 48
inmates, of 18 children out of 43 inmates and of 12 children
out of 39 inmates, contributed to the upkeep of their children in
the Home. The principal sources of income are public subscrip-
tions, payment from parents who can afford to make payments and
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payment by the State under the Family Endowment Act. The
children are trained for domestic service. For the twelve months’
period ended 30th June 1931 maintenance contributions provided
thirty-seven per cent. of the total revenue.

12. The Millewa Church of England Home for Boys is a home
for boys carried on at Brunswick Parade, Arthur Street, Ashfield.
Boys eligible for admission are boys between the ages of five and
fourteen years who have lost one or both parents and are in neces-
sitous circumstances, that is, that the one parent living is unable to
provide for the child or has left it not under parental control. Child-
ren of all denominations are admitted but religious training is the
teaching of the Church of England. Before admission the person
applying that a child be admitted to the Home is required to state
the amount offered in payment, but payment is not made a condition
of entry into the said Home. Four hours per week at the Home on
week-days are devoted to prayers and talks on religious subjects by
the matron, and the boys attend Sunday school. The Home is
carried on by a matron and sub-matron. The matron is under the
control of a committee of Church of England ladies who are elected
at the annual meeting. The matron supervises the moral and
religious training of the boys. The boys live at the Home but attend
the State school. About 20 children is the average number housed
in the Home. The sources of income of the Home are public sub-
scriptions, payments under the Famuly Endowment Act and pay-
ments from the parents of boys who are able to contribute something
to their support. During the last three years in respect of 14, 14
and 9 children respectively contributions were made, and in respect
of 7, 7 and 9 respectively no payments were made. At the last
annual balancing the proportion of contributions of parents or
guardians to the total revenue of the Home was twenty-two and
one-half per cent. No parent contributes more than the actual
cost of maintenance of his child, some contribute much less and some
nothing. The amounts received from parents during the fourteen
years of the existence of the Home is £4,320, averaging £18 per boy
annually. The cost of maintenance of the Homes for the same
period was £10,054 or £35 per boy. During the last three years
the cost of maintaining each child per week was 14s. 11d., 13s. 5d.
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and 12s. 4d. respectively, exclusive of the cost of any building H-C.or A.

repairs. In respect of one child during that period 12s. 6d. per
week was received at a time when that amount did not cover the
cost of maintenance. In respect of no other child was as much
paid. The Home is carried on in accordance with the constitution
of the Anglican Home for Children. The objects are as follows :—
“2. (a) To provide and carry on Homes and Hostels within the
Diocese of Sydney in connection with the Church of England, for
children of any denomination or religion, either temporarily or
permanently without homes, or not under parental control, where
they may be carefully trained morally and mentally and physically,
and instructed in the faith and doctrines of the Church of England.
To insure the requisite environment and family life and to avoid the
character of an institution each Home and Hostel is not intended to
accommodate, except in exceptional cases, more than twenty
children. (b) To provide and carry on country or seaside Homes
where children may be sent for change of air or convalescence or
special treatment or training, or where sick or delicate children may
be taken in for limited periods. (c¢) Should funds permit, to assist
in the establishment and carrying on of Homes for Children on the
above lines in any Diocese in the Province of New South Wales,
other than in the Diocese of Sydney, subject to the approval of the
Bishops of the respective Dioceses, by subsidising local efforts, or
by help in other ways, such Homes to be considered as Associate
Homes. While no financial responsibilities will be undertaken in
connection with such Associate Homes, they will be helped when
circumstances make it practicable or desirable. (d) To establish
and carry on propaganda work for the purpose of arousing members
of the Church of England to a sense of the importance of establishing
Church Homes, Hostels and Schools, but so that such propaganda
work shall be undertaken and carried on only by means of funds
specially contributed for that purpose. (e) To solicit, collect and
provide funds for the above purposes or any of them. (f) To acquire
in the name of the trustees or trustee by purchase, lease, or otherwise
lands and buildings or other property, real or personal, and to
sell, mortgage, lease, underlease, surrender, exchange, partition or
otherwise dispose of such real or personal property or any part
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H. C.or A. thereof, and to erect, add to, alter or pull down any buildings upon
1934.

' . :
Pustic  moneys, not immediately required for expenses, in such investments,

such lands as the executive committee may direct. (g) To invest

KES%E) and upon such securities (including fixed deposits in any bank or
Fepepar,  Panks) and for such terms and times, and to vary any such invest-

Comuis- — ments as the executive committee may decide. (k) To promote in
SIONER OF

Taxarron. any way which the Association may think desirable the moral and
" material welfare of any children who are without suitable homes,
or who are not under proper parental or other control, including
their training in farming, market gardening, fruit growing and
preserving, laundry work and/or other suitable industries, and
with power to deal with or otherwise dispose of the produce of such
industries.” The Home is used for the purpose of carrying out
the objects hereinbefore set forth, numbered 2 (a) to (7).

13. The Diocesan Children’s Home, Goulburn, is more accur-
ately described as “ St. Saviour’s Home for Children,” Goulburn,
in this State, and is and has been since January 1932 carried on
under the control of the Cathedral Council of Goulburn by members
of the order known as the Community of the Holy Name, which
is an Order of the Church of England and is open to destitute children
of any denomination, but it is not a condition of admission that
the parents of children shall be unable to provide for them. The
official visitor of the Home is the Right Reverend the Lord Bishop
of Goulburn. Religious instruction consists of attendance at
chapel night and morning and religious instruction for half an hour
five evenings a week. It is in charge of a sister of a religious order
of the Church of England who is appointed by mutual agreement
between the sisterhood and the Cathedral Council. The children
who are admitted to the Home attend State schools in Goulburn
but receive religious education in the Home. The object of the
Home is the care of children and the training of young women for
work in the Church of England in Australia and Tasmania. The
parents of children are not required to and do not sign any document
on the admission of their children to St. Saviour’s Home. It is
not a condition of admission to the Home that payment will be
made by their parents towards their upkeep. In 1931 contributions
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towards the upkeep of 4 children out of 17 inmates were received, in H. C. oF A.

1932, for 3 out of 13 and in 1933, for 4 out of 12, the maximum weekly
amount received in each year being 10s. in respect of any one child.
The total sum received from parents during the year 1931 was
£78 10s. and during the year 1932, £29 7s. The other sources of
income of the Home are subscriptions and donations, Government
subsidy and income from investments; the investments represent
moneys bequeathed to the Home from time to time and consist
of moneys on mortgage and stocks. The average weekly cost of
maintenance of each child is 8s.

14. St. Christopher’s Home, Young, is a home for young girls
conducted by and under the direction of St. John’s Parish Church
of England, Young, and is and has been since 1st December 1930
vested in the Church of England Property Trust, Diocese of Goul-
burn, upon trust that the same shall be used and occupied as a Home
for the care of children and for the training of young women for
work in the Church of England in Australia and Tasmania. The
Home was founded by Miss Alice Maria Kitchen about the year
1928, shortly prior to the death of the testator, and was managed
by her until shortly before her decease about April 1932. Until her
decease Alice Maria Kitchen resided at the Home and paid a part
of the expenses of the Home, the balance thereof being covered by
donations from the public and the parishes of the Diocese of Goul-
burn and subsidies under the Family Endowment Act. The Home
is used to train young girls for the service of the Church and to care
for homeless children who have insufficient parental care. Among
the children admitted to the Home are girls whose parents live in
the bush and are poor but not destitute and who desire such children
to go to school. The maximum amount contributed by parents
in respect of a child was £1 5s. per week in 1931 and 1932 and 15s.
per week in 1933. The revenue of the Home is derived from public
subscriptions and donations obtained from appeal to the public,
principally from members of the Church of England in Young and
other parishes and from payments made by parents. The annual
cost of maintenance of the Home is between £500 and £600 and the
estimated cost of maintenance of each child is £40. Parents are
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asked to contribute what they can afford but there is no fixed charge.
Some parents contribute nothing, others very little. At present
two parents only contribute anything and no parents contribute
more than the actual cost of maintenance. A small sum is also
received from the sale of articles made in the Home. The Home is
for Church of England girls, but if space is available any child is
taken in irrespective of their religion but all children are brought
up in accordance with the rites of the Church of England.

15. The estate of the testator has been assessed for Federal estate
duty by the Deputy Commissioner of Taxation at a net assessable
value of £157,243, on which duty has been assessed at the rate of
fifteen per cent.

16. The amount claimed for duty by the Deputy Commissioner is
£17,987, that is £23,586 9s., less an amount of £5,599 9s. being a
rebate allowed on the shares in the estate bequeathed to the widow
and children of the testator.

17. Included in the assessable value is the sum of £33,770, being
the value of one-half of the residuary estate of the testator less one-
tenth of the one-half, which one-tenth is bequeathed by the will to
the Home of Peace for the Dying, Addison Road, Petersham, and
the Home for Incurables, Ryde.

18. The executors and executrix, being dissatisfied with the
assessment, duly lodged with the Commissioner of Taxation an
objection against the assessment. They claimed that the amount
of £33,770, being one-half of the residuary estate less one-tenth
of the said one-half, should not be included therein and that the
assessment should be reduced by the amount of duty attributable
to the said sum.

19. The Commissioner for Taxation considered the objection and
disallowed the same.

The question stated for the opinion of the Full Court was :—

Whether estate duty is assessable or payable under the Estate
Duty Assessment Act 1914-1928 upon the one-half of the
residuary estate less one-tenth thereof in clause sixteen
of the said will mentioned or any part thereof and if so
what part ?
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Bonney K.C. (with him Nicholas), for the appellants. The decision H- C. or A.

by Long Inmes J. in the originating summons is not binding on
this Court because the Crown, the respondent in this appeal, was
not a party to the summons, which was brought to determine the
rights of beneficiaries inter se (In re Sassoon (1)). For the purpose
of determining the question of exemption under sec. 8 (5) of the
Estate Duty Assessment Act 1914-1928, this Court can disregard the
decision in the summons. Therefore, the question as to the true
meaning and effect of the will is open for argument by the parties
to this appeal. On the true construction of the will there is a gift
to public benevolent institutions in Australia within the meaning
of sec. 8 (5). That is one reason why the bequest as a whole is a
good charitable bequest. In this connection, the expression “ charit-
able or beneficial objects benefiting in particular young children ” as
used by the testator is very material. The words “in particular ”
show that the testator’s intention was to confer a benefit upon
children but, in particular, young children. It is apparent from the
will construed as a whole that the testator used the word ““ objects ”’

b

synonymously with the word “ institutions,” and wvice versa. The
provision in the will conferring a discretionary power upon the
testator’s wife and trustees was inserted as an aid to the interpreta-
tion of his wishes, and operates as an indication of the class to which
they must, in exercising their discretion, confine themselves. Even
if there were not any reference to children, the gift, being to charit-
able or benevolent institutions, would still be a good charitable gift.
Although a gift for charitable or benevolent purposes is not a good
charitable gift, a gift to charitable or benevolent institutions is a
good charitable gift (Perpetual Trustee Co. v. Federal Commissioner
of Tazation (2) ). The benefits conferred by the institutions specific-
ally named by the testator are exclusively for children, and to a
large extent are confined to young children. All those institutions
are situate within New South Wales and hence are “ in Australia.”
All the features associated with the gift are local in character. A
charitable gift which is not expressed to be for the benefit of persons
or institutions in other countries should be limited, in its application,

(1) (1933) Ch. 858.
(2) (1931) 45 C.L.R. 224, at pp. 232, 233, 235, 238-241.
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to local objects (see In re Murrlees’ Charity ; Mitchell v. Attorney-
General (1) and Glasgow and West of Scotland Society for the
Prevention of Cruelty to Animals v. National Anti-Vivisection
Soctety (2) ). For the purpose of exemption from duty it is sufficient
if the institution to which the gift is given is substantially an institu-
tion as described in sec. 8 (5) (Commassioners of Inland Revenue v.
Forrest (3) ; Institution of Ciwvil Engineers v. Inland Revenue Commas-
swoners (4) ; Minahan v. Commissioner of Stamp Duties (5) ).

Sir Thomas Bavin K.C. (with him A. M. Coken), for the respondent,.
The one question for the Court is whether there is, on the proper
construction of the will, a definable part of the corpus of the estate
which comes within the exemption provided by sec. 8 (5). The
matter of the construction of the will has been finally dealt with,
on the application of the appellants, the trustees of the will, by
another Court of competent jurisdiction, and the decision by that
Court has not been appealed from, but, on the contrary, has been
acted upon. In these circumstances this Court should be reluctant,
especially on the application of the appellants, to construe the will
differently from the way in which it was construed by the other
Court.

[Dixon J. referred to In re Sassoon (6).]

The appellants, who, other than the Public Trustee, are bene-
ficiaries under the will, are bound by the decision of Long Innes J.,
and it is not now open to them to argue that the whole of the property
bequeathed is a good charitable gift.

[Dixon J. referred to Verschures Creameries Ltd. v. Hull and
Netherlands Steamship Co. (7).]

The mere interpretation of the word “ objects,” as used by the
testator, as meaning * institutions,” and wvice verss, would not
render the gift a good charitable gift (Attorney-General for New
Zealand ~v. Brown (8)), as the trustees in their discretion might
apply the whole of the funds, in those circumstances, to purposes

(1) (1910) 1 Ch. 163. (5) (1926) 26 S.R. (N.S.W.) 480.
(2) (1915) S.C. 757. (6) (1933) Ch., at p. 872.
(3) (1890) 15 App. Cas. 334. (7) (1921) 2 K.B. 608, at p. 612.

(4) (1932) 1 K.B. 149. (8) (1917) A.C. 393.
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that were benevolent as distinguished from charitable (In re Jar- H.C. oF A.

man’s Estate; Leavers v. Clayton (1); Attorney-General for New
South Wales v. Adams (2)). A gift for charitable and benevolent
purposes, or objects, as here, is bad. The addition of the words
“benefiting in particular young children” does not make any
difference so far as the question whether the object is charitable or
not is concerned, as, under the terms of the bequest, it could be
applied, in the discretion of the trustees, to a very limited class of
children who need not necessarily be in necessitous circumstances
(In re Maeduff ; Macduff v. Macduff (3); Halsbury’s Laws of
England, 2nd ed., vol. 4, p. 122). There are institutions which,
although conducted for the benefit of children, cannot be classed as
charitable institutions, because they do not cater for a substantial
portion of the community ; also some of those institutions do not
cater for the education or religious training of the children.

[STARkE J. referred to Grumond (or Macintyre) v. Grimond (4).]

In effect the testator has allowed another person to make his will
for him. A general charitable bequest cannot be read into the
first words of the will merely because subsequent words indicate
institutions to be assisted. Although there may be a valid charitable
bequest to the four named institutions as to part of the residuary
estate, as found by Long Inmes J., such part of the residuary
estate as is not covered by a valid bequest goes to the next of kin
as on an intestacy (In re Clarke ; Bracey v. Royal National Lifeboat
Institution (5)). Whether the decision of Long Innes J. is right
or wrong this Court should not depart from that construction, as it
was made by a Court of competent jurisdiction and has been acted
upon. The decision that a part of the residuary estate went as upon
an intestacy cannot now be altered by a decision of this Court.
The sum of £33,770 referred to in par. 17 of the case stated is wholly
liable to tax. There is no definable part of the estate, as required
by sec. 8 (5) of the Act, devised or bequeathed for “ religious,
scientific, or public educational purposes in Australia, or to a public
benevolent institution in Australia ” within the meaning of that
sub-section, nor is there any bequest to a “fund” within the

(1) (1878) 8 Ch. D. 584. (3) (1896) 2 Ch. 451.
(2) (1908) 7 C.L.R. 100. (4) (1905) A.C. 124, at p. 126.
(5) (1923) 2 Ch. 407.
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meaning of the sub-section. The gift here was directed to institutions,
The exemption in sec. 8 (5) applies only to existing institutions.
The discretionary power conferred upon the trustees is wide enough to
permit of the inclusion by them of institutions not necessarily public
benevolent institutions, not necessarily in Australia, and whether
now in existence or not. Kven if the gift be good as regards the
four named institutions, no definable part of the estate has been
bequeathed to them either collectively or separately (Baker v.
Federal Commissioner of Taxation (1)). A public benevolent
institution is an institution for the relief of necessitous poverty
(Perpetual Trustee Co. v. Federal Commaissioner of Taxation (2)).
The question before the Court in In re Mirrlees’ Charity ; Mitchell
v. Attorney-General (3) was as to the construction of a scheme of the
Court, and not as to the construction of a will ; therefore that case
1s not applicable.

Bonney K.C., in reply. The order made by Long Innes J. in the
originating summons has no effect in these proceedings. As between
a taxing authority and the person or estate upon whom or which
tax is assessed, that authority is not bound by an interpretation
placed upon a will after the testator’s death in proceedings to which
it was not a party (In re Sassoon (4)).

[McTierNAN J. referred to Attorney-General and Humber Con-
servancy Commassioners v. Constable (5).]

The question remains open for decision by this Court, which is a
Court of much higher authority than the Court which heard the
originating summons.

[McTierNAN J. referred to Jones v. Jones (6).]

That is a case which comes within the accepted principles of
res judicata.

[Sir Thomas Bavin K.C. referred to Dexters Ltd. v. Hill Crest Oil
Co. (Bradford) Lid. (7).]

In that case the rights of the Crown were not concerned. Long
Innes J. was not asked to, nor did he, decide the question
whether the gifts were gifts to “ public benevolent institutions.”

(1) (1932) Unreported. [Noted, 6 (4) (1933) Ch., at pp. 880, 881, 893.
AT.3. 131 (5) (1879) 4 Ex. D. 172.

(2) (1931) 45 C.L.R. 224. (6) (1928) 40 C.L.R. 315.

(3) (1910) 1 Ch. 163. (7) (1926) 1 K.B. 348.
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Attorney-General for New Zealand v. Brown (1) and Attorney-General H. C.or A.

for New South Wales v. Adams (2) show that the expression ‘‘ benevo-
lent institution
meaning but one which may have a meaning changing with localities
or with the associations of the context in which it is found. The

latter part of clause 16 of the will is a definite indication of an over-

is an expression which has not a certain legal

riding charitable intention (Hunter v. Attorney-General (3)). Sup-
port for this proposition is found in In re Christchurch Inclosure Act
(4) which shows also (at pp. 530 et seqq.) whatis a sufficient ““ public
aspect. The children intended to be benefited constitute a sufficiently
substantial section of the community. Where a general charitable
intention is indicated, the words and expressions used by the testator
should be construed so as to maintain that charitable intention (In
re Ludlow ; Bence-Jones v. Attorney-General (5); see also In re
Douglas ; Obert v. Barrow (6) ). A gift, to be charitable, need not
necessarily be for the benefit of the poor to the exclusion of others
(Verge v. Somerwville (7) ).

[McTieRNAN J. referred to In re Clarke ; Bracey v. Royal National
Lifeboat Institution (8).]

The expression “ necessitous circumstances ”” in sec. 8 (5) is not
restricted to poverty; young children are of their very nature
necessitous persons. Provision is made in sec. 8 (8) for “ future ”
institutions ; the requirement in this respect is that the institution
must be established when the gift is made available to it. The
absence of an express contrary intention from the will shows that
the gift was to be applied for the benefit of ““local ” children, that
is to say, children ““in Australia ” as required by sec. 8 (5) (Tudor
on Charities, 5th ed. (1929), pp. 185, 186 ; Tyssen’s Law of Charitable
Bequests, 2nd ed. (1921), pp. 171-180).

Cur. adv. vult.

Gavax Durry C.J. William Paul Small by his will dated 11th
June 1928 directed his trustees to stand possessed of one-half share
of his residuary trust estate and the income derived therefrom on
certain trusts. The question for our consideration is whether estate

(1) (1917) A.C. 393. (5) (1923) 93 L.J. Ch. 30.
(2) (1908) 7 C.L.R. 100. (6) (1887) 35 Ch. D. 472.
(3) (1899) A.C. 309. (7) (1924) A.C. 496.

(4) (1888) 38 Ch. D. 520. (8) (1923) 2 Ch. 407,
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duty is assessable or payable under the Estate Duty Assessment Act
1914-1928 upon such one-half of the residuary estate, less one-tenth
thereof in respect of which no duty is claimed. The solution of this
question depends upon the interpretation of sec. 8 (5), which runs
thus : “ Estate duty shall not be assessed or payable upon so much
of the estate as is devised or bequeathed or passes by gift inter vivos
or settlement for religious, scientific, or public educational purposes
in Australia or to a public hospital or public benevolent institution
in Australia or to a fund established and maintained for the purpose
of providing money for use for such institutions or for the relief of
persons in necessitous circumstances in Australia.” Much argument
was addressed to us on two points, (1) whether the parties were bound
by a prior decision of Long Innes J. as to the meaning of the relevant
portions of the will, and (2) what was the true interpretation of the
will if they were not so bound. I think it is unnecessary to determine
either of these questions. Whether the meaning attributed to the
relevant portions of the will in the judgment of Long Innes J. or
that contended for by the appellants be adopted, the trust which it
creates is either entirely different from, or much larger than, those
which are protected by the sub-section. It is said that the will
contains a devise or bequest to public benevolent institutions in
Australia or to a fund established and maintained for the purpose of
providing money for use for such institutions within the meaning of
the sub-section, or, in the alternative, a devise or bequest for the
relief of persons in necessitous circumstances in Australia within the
meaning of the sub-section. In my opinion, the words of the
sub-section extend only to devises and bequests of specific sums of
money or other ascertained or defined portions of the estate to public
benevolent institutions in Australia actually in existence, and to
devises and bequests to a fund which has been established and is
maintained for the purpose of providing money for one or other of
two objects, namely, (1) for use for the prescribed institutions, and
(2) for the relief of persons in necessitous circumstances in Australia.
In my opinion, on any interpretation of the trust continued in this
will it is not within the exemption created by the sub-section.

The answer to the question submitted to us should be : Yes, to
the whole, less one-tenth, of the half of the residuary estate.
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Ricr J. I have had the opportunity of reading the judgment of H.C.or A.

my brother Dizon and agree with it.

StarRkE J. Case stated pursuant to the provisions of the Estate
Duty Assessment Act 1914-1928. Estate duty is imposed upon the
value of the estates of deceased persons dying after the commence-
ment of the Act. But sec. 8 (5) provides : * Estate duty shall not
be assessed or payable upon so much of the estate as is devised or
bequeathed . . . for religious, scientific, or public educational
purposes in Australia or to a public hospital or public benevolent
mstitution in Australia or to a fund established and maintained for
the purpose of providing money for use for such institutions or for
the relief of persons in necessitous circumstances in Australia.”

William Paul Small died in June 1928, and by his will made the
following bequest: “16. Subject to the directions hereinbefore
given to my trustees with regard to the disposition of moneys and
annuities out of my residuary trust estate I direct my trustees after
making due provision for all outgoings hereinbefore provided for to
divide my residuary trust estate into two equal shares and with
regard to one of such shares I direct my trustees to stand possessed
of the same and the income derived therefrom for charitable or
benevolent objects benefiting in particular young children And I
desire that my trustees shall confer with my wife during her lifetime
from time to time as regards the distribution of income which is to
be made between such charitable or benevolent institutions, and
after her death shall as far as practicable respect her wishes and
desires with regard to such institutions but as an indication to my
trustees and without restricting my wife’s discretion to nominate
some one or more institution besides those hereinafter named to
benefit in such manner in the residue I now indicate the following
institutions as entitled to receive the income from one-half of my
residuary estate viz. : the Burwood Children’s Home, Weldon Street,
Burwood, conducted by the Church of England, the Church of
England Home for Children known as Havilah near Wahroonga
and the Church of England Home for Boys at Carlingford and also
the Church of England Home for Girls now situate at Glebe but
shortly to be removed to Carlingford and any other homes for

Vo1, 11, 7
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children founded by the Church of England having for its objects
the care and control of children with liberty nevertheless if my wife
shall so direct and require my trustees to admit another or other
institutions benefiting young children to the list of such institutions
to share in such one-half of the income of the residue of my estate
Provided always that at least one-tenth of the income to be derived
from such one-half residue shall at all times be divided equally by
my trustees amongst the following institutions : the Home of Peace
for the Dying, Addison Road, Petersham, and the Home for Incurables
Ryde.” In proceedings instituted by originating summons in the
Supreme Court of New South Wales between the trustees of the will
and various parties interested under this bequest, the Court declared :
“ That one-tenth of the one-half of the residuary estate of the testator
in paragraph sixteen of the said will mentioned must be held by the
trustees in trust for the two charities named in the said paragraph
the Home of Peace for the Dying Addison Road Petersham and the
Home for Incurables Ryde and that one-half of the remaining
nine-tenths of the said moiety will go as on an intestacy to the
next of kin of the testator and that the other one-half of the said
nine-tenths must be held on trust for the four other charities named
in the said paragraph of the said will and therein described as ‘ The
Burwood Children’s Home Weldon Street Burwood conducted by
the Church of England * (being the defendant the Church of England
Children’s Homes Burwood) ‘the Church of England Home for
Children known as Havilah near Wahroonga the Church of England
Home for Boys at Carlingford and the Church of England Home
for Girls now situate at Glebe but shortly to be removed to
Carlingford > and now situate at Carlingford and for such other
charitable objects benefiting in particular young children as may
from time to time be or have been admitted by the trustees as in
the said clause of the said will mentioned.” And the Court further
declared : “ That the said four institutions mentioned in clause
sixteen of the said will and those institutions which may be duly
admitted from time to time in accordance with this order will be
entitled to the income of the said shares of residue in such shares
and proportions as the trustees for the time being of the said will
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may determine after consultation with the said defendant Annie H.C.or A.

Rebecca Small.”

The Federal Commissioner of Taxation assessed the estate of the
deceased Small to estate duty, and included in the assessable value
the sum of £33,700, being the value of one-half of the residuary
estate of the testator less one-tenth of the said one-half bequeathed
by the said will to the Home of Peace for the Dying, Addison Road,
Petersham, and the Home for Incurables, Ryde. The question is
whether estate duty is assessable or payable upon one-half of the
residuary estate, less one-tenth thereof in clause 16 of the will
mentioned, or any and what part thereof.

The executors of the will of the deceased insist in the first place
that neither they nor the taxing authorities are bound in these
proceedings by the decree of the Supreme Court (Sassoon’s Case
(1) ) : and, next, that the bequests in clause 16 of the will are valid
in law and exempted from estate duty by reason of the provisions
of sec. 8 (5) of the Estate Duty Assessment Act 1914-1928.

A trust to apply a particular fund for charitable or benevolent
objects benefiting, in particular, young children, does not, I think,
constitute a good charitable trust (In re Macduff; Macduff v.
Macduff (2); Attorney-General for New South Wales v. Adams (3) ).
It may be that the words in the will following this trust constitute
a gift to specific institutions and other unspecified institutions
benefiting children. Specific institutions—the Burwood Children’s
Home, the Church of England Home for Children, and the Church
of England Home for Girls—are named. But then the testator
“any other homes for children founded by the Church of
England,” and such other institutions benefiting young children as
the testator’s wife directs his trustees to admit to share in the gift.

includes

It is not necessary in the present case to say whether these directions
constitute a charitable trust, for the question is whether the bequest
falls within the provisions of the Estate Duty Assessment Act 1914-
1928, sec. 8 (5). It may be conceded that the institutions contem-
plated by the testator were homes for the care, education and training
of children, and, in Jarge measure, neglected, necessitous or friendless

(1) (1933) Ch. 858. (2) (1896) 2 Ch. 451.
(3) (1908) 7 C.L.R. 100.
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children. But the paramount or chief purpose of the gift is not a
religious, or a scientific, or a public educational purpose. It is not
religious, for, while religious instruction in the doctrines of the
Church of England was no doubt intended, the gift might quite
consistently with the will be applied to other purposes. It is not
a public educational purpose (cf. Act, sec. 8 (8), and Chesterman’s
Case (1) ), though education was no doubt intended ; in any case,
the gift might, quite consistently with the will, be applied to other
purposes. It is clearly not for scientific purposes, nor a gift to a
public hospital. Nor is it, in my opinion, a gift to a public benevolent
mstitution. This Court held, in Perpetual Trustee Co. v. Federal
Commissioner of Tazation (2), that that expression referred to
mstitutions organized for the relief of poverty, sickness, destitution
or helplessness. The institutions named by the testator or those
which may be admitted to share in the benefaction, do give relief
to the needy, the sick, and the helpless. But they are private
organizations conducted by or in connection with the Church of
England in Australia, and are not founded, organized or maintained
by or under or in connection with any public authority, or managed
by its representatives. The expression * public benevolent institu-
tion ”’ is not a term of art (see Gurls’ Public Day School Trust Lid.
v. Ereaut (3); Perpetual Trustee Co. v. Federal Commassioner of
Tazation). The denominational homes mentioned in the testator’s
will or which may be admitted to share in his benefaction are
not, in my opinion, within the expression. It is not unimportant
to remember that the non-technical words * public benevolent
institution ”’ were inserted in the Act in consequence of the decision
in Chesterman’s Case (4). The history of the matter may be found
in that case and in Swinburne v. Federal Commaissioner of Taxation
(5), Young Men’s Christian Association v. Federal Commaissioner of
Tazation (6), and Adamson v. Melbourne and Metropolitan Board
of Works (7).

Lastly, it was contended that the bequest of the testator was to a
fund established and maintained for the purpose of providing

(1) (1923) 32 C.L.R. 362, at pp. 385, (4) (1926) A.C. 128 ; 37 C.L.R. 317.
86. (5) (1920) 27 C.L.R. 377, at pp. 384-
(2) (1931) 45 C.L.R. 224. 386.

(3) (1931) A.C. 12. (6) (1926) 37 C.L.R. 351.

(7) (1929) A.C. 142.
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money for use for such institutions or for the relief of persons in H.C.or A.

necessitous circumstances in Australia.” The gift cannot be brought
within this exemption. Even if the gift be treated as establishing
a fund, then its purpose is not that of providing money for use for
any public hospital or for any public benevolent institution within
the meaning of the Act. Again, if the gift be treated as establishing
a fund, the purpose is not necessarily, or in any way exclusively or
chiefly, the relief of persons in necessitous circumstances in Australia,
though such purposes are no doubt within its objects.

The question stated in the case should be answered in the affirma-

tive.

Dixox J. The question for our decision is whether the will of
William Paul Small so disposes of half the residue of his estate that
it receives the benefit of the exemption from estate duty given by
sec. 8 (5) of the Estate Duty Assessment Act 1914-1928. That sub-
section provides that ““ estate duty shall not be assessed or payable
upon so much of the estate as is devised or bequeathed . . . for
religious, scientific, or public educational purposes in Australia, or
to a public hospital or public benevolent institution in Australia, or
to a fund established and maintained for the purpose of providing
money for use for such institutions or for the relief of persons in
necessitous circumstances in Australia.”

The trusts, upon which the half share of residue is given, are
expressed with much circumlocution and redundancy. The first
step in considering the application of the exemption is to determine
the effect of this verbiage. As among the beneficiaries and the
executors and trustees, the effect of the provision in the will has
already been declared by an order of the Supreme Court made on
originating summons by Long Innes J. But the appellants (the
executors) contend, on the authority of Sassoon’s Case (1), that in
these proceedings neither the estate nor the Crown is bound by that
order and that we must decide for ourselves what beneficial interests
were created by the will independently of the Supreme Court’s
decision. The reason given is that liability to estate duty arose at
the moment of death and all the facts and factors governing its

(1) (1933) Ch. 838.
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ascertainment were then fixed : a judicial decision interpreting the
will and declaring what beneficial interests devolved upon the
testator’s death operates as an estoppel nter partes and not otherwise,
and the Crown in right of the Commonwealth was not a party to
the proceeding in which the decision was given. In the present case,
the order of the Supreme Court declared that the trusts of nine
twentieth parts of the half share of the residue were void, with the
result that the next of kin were entitled to that portion of the
residue. It declared charitable trusts in respect of the remaining
eleven twentieth parts of the half share of residue. It may be said
that the order results in the actual devolution of property upon the
next of kin, and that more is involved in it than mere estoppel by
record or per rem judicatam. But, in my opinion, the claim for
exemption fails, whether it is based upon the will unaffected by the
order of Long Innes J., or as interpreted by that order. The pro-
vision of the will dealing with the half share of residue in question
opens with a direction to the trustees to stand possessed of the same
and the income derived therefrom for charitable or benevolent
objects benefiting in particular young children. In dealing with
this clause, Long Innes J. said :—*“ 1 am not prepared to hold that
a trust to apply a particular fund for °charitable or benevolent
objects benefiting in particular young children ’ is necessarily limited
to objects which benefit young children, nor that, even if it were so
limited, it would constitute a good charitable trust.” I entirely
agree with this view ; but, having regard to what follows this clause,
I think it should be construed as a general introductory statement
describing the nature of the trusts which the testator proceeds to
declare. These trusts are much more limited, and I do not think
their ambit is enlarged by the description with which they are intro-
duced. On the other hand, if and in so far as the trusts particularly
declared in what follows might otherwise be interpreted as going
beyond objects which are charitable or benevolent, I think the
preliminary statement should be treated as implying a restriction
to things answering that description. The somewhat involved
statement of trusts which follows this clause, when analyzed, amounts,
in my opinion, to a direction to the trustees to pay one-tenth of the
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income of one-half the residue to two named charities, and to pay H.C.orA.

the remaining nine-tenths to four named Church of England Homes
for children and to such ““ other homes for children founded by the
Church of England having for its [sic] objects the care and control
of children,” as the testator’s widow during her life should direct,
and, after her death, as the trustees should think fit, and to such
additional institution or institutions benefiting young children as
his widow during her life should direct and after her death as the
trustees should think fit. I think a further limitation upon the
description of institutions, which may be added to the four named
by the will itself, should be implied from the introductory clause.
They must, I think, come within the class indicated by the expression
“ charitable or benevolent objects.” There is much obscurity as to
the meaning of the clause relating to the discretion, after the widow’s
death, to add institutions, Church of England and others, to the
number benefiting. But, I think, it should be interpreted as vesting
such a discretion in them and as directing them in exercising it to
consider any wishes she expresses in her lifetime. The Commissioner
of Taxation concedes that the four named Church of England Homes
for children may be ‘ public benevolent institutions ™ within the
meaning of those words in sec. 8 (5) of the Estate Duty Assessment
Act. But he contends that  other homes for children founded by
the Church of England having for its object the care and control of
children ” is a description capable of including homes which were
not ““ public benevolent institutions ” within the statute. He
contends that, a fortiori, the category *‘ other institutions benefiting
young children,” even when restricted by the expression in the intro-
ductory clause “ charitable or benevolent objects,” extends far
beyond public benevolent institutions. The description “ public
benevolent institution ” has received an interpretation by this Court
(Perpetual Trustee Co. v. Federal Commussioner of Taxation (1) ).
It is to be treated as a compound expression referring to institutions
“ organized for the relief of poverty, sickness, destitution, or help-
lessness ” (per Starke J., at p. 232). The phrase I used was “ the
relief of poverty, distress, suffering or misfortune ”* (p. 233). Evatt

() (1931) 45 C.L.R. 224.

1934.
St
PuBLIC
TRUSTEE
(N.S.W.)
V.
FEDERAL
CoMMmIs-
SIONER OF
TAXATION.

Dixon J.



104

H. C. or A.

1934.
-~
PusLic

TRUSTEE
(N.S.W.)
v

FEDERATL
CommMmis-
SIONER OF
TAXATION.

Dixon J.

HIGH COURT [1934.

J. said (at pp. 235, 236) :— Such bodies vary greatly in scope and
character. But they have one thing in common : they give relief
freely to those who are in need of it and who are unable to care for
themselves. Those who receive aid or comfort in this way are the
poor, the sick, the aged, and the young. Their disability or distress
arouses pity, and the institutions are designed to give them protec-
tion. They are very numerous—° the nobler a soul is the more
objects of compassion it hath —and they have come to be known as
McT7iernan J. dissented on the ground

-1} |

‘ benevolent institutions.
that this was too narrow a meaning. Conceding that a gift to an
institution benefiting young children in a way which makes it a
charitable or benevolent object may be a valid disposition for charit-
able purposes, I nevertheless do not think that the institutions it
covers are confined to public benevolent institutions of the required
description. Institutions connected with the health, upbringing,
welfare, and education of young children coming within the legal
conception of “ charitable ” may be imagined to which no one would

13

apply the term “‘ public benevolent institution.” Nor would such
mstitutions necessarily come within any other of the categories
exempted by sec. 8 (5) from estate duty. They need not be religious.
They need not be public educational. They need not be public
hospitals. On another occasion I expressed the opinion that “to
obtain an exemption upon the ground of relieving persons in neces-
sitous circumstances in Australia there must be a devise or bequest
to a fund established and maintained for, or for the purpose of
providing money for, the relief of such persons. . . . This
construction is, I think, to be preferred to one which attaches the
words ‘for the relief’ etc. to ‘ devised or bequeathed.” In arrange-
ment the two expressions are separated by many alternative phrases ;
in meaning the exemption would be surprisingly large; and in
policy it would depart widely from that disclosed by the definition
of “public charitable institution ’ in sec. 14 of Act No. 32 of 1927
whence much of its phraseology is taken ”’ (Baker v. Federal Commis-
sioner of Taxation (1) ). 1 adhere to this construction, which, in
my opinion, makes it impossible to apply the last limb of the exempt-
ing provision to the trust. It follows that, besides the four named

(1) (1932) Unreported. [Noted, 6 A.L.J. 111.]
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outside the description exempted from duty. It may be true that
the four named institutions will be entitled to receive some of the
income and that it would be a breach of trust to apply all of it to
the added institutions, or all of it but an illusory amount. But the
trustees (subject to the widow's directions) have a wide discretion
in the application of income among the various institutions and no
definite sum is applicable to any of them. The whole income is
devoted to all which from time to time are among the number
benefiting, but no divisible or definable part of income or corpus is
given to any one of them. (Cf. Baker v. Federal Commassioner of
Tazxation (1).) In my opinion there is no separable part of the
estate of the testator contained in the disposition of the nine-tenths
part of half the residue that is devised or bequeathed for the purposes
or institutions described in sec. 8 (5). The same result follows if
the question is decided upon the basis of the declaration made by
Long Innes J. Clearly the nine twentieth parts of half the residue,
which under that order devolve on the next of kin, could not be
exempt. Of the remaining eleven twentieth parts two go, in any
case, to charities for which an exemption has been conceded. The
remaining nine-twentieths are declared to be held upon trusts for
the four named institutions and *“ for such other charitable objects
benefiting in particular young children as may from time to time be
or have been admitted by the trustees as in the said clause of the
said will mentioned.” The order further declares “ that the said
four institutions mentioned in clause sixteen of the said will and
those institutions which may be duly admitted from time to time
in accordance with this order will be entitled to the income of the
said shares of residue in such shares and proportions as the trustees
for the time being of the said will may determine after consultation
with the ” widow. For the reasons already given, the discretion
thus belonging to the trustees and the widow to add institutions
and distribute income among them prevents the trust operating as

3

a bequest and devise to or for ““ public benevolent institutions.”
For these reasons I think the question in the special case should

be answered in the affirmative.

(1) (1932) Unreported. [Noted, 6 A.L.J. 111.]
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McTierNAN J. In my opinion the question in the special case
should be answered in the affirmative.

Mr. Bonney contended, on the authority of In re Sassoon (1), that
the decretal order was not binding, in these proceedings, on the
appellant or the Crown. The appellant, the Public Trustee, was
the plaintiff in the suit in whjch the decretal order was made, and
the other appellants were some of the defendants. But the Crown
in right of the Commonwealth was not a party. In the present case
it is unnecessary to decide whether the appellant, notwithstanding
that it was a party to the suit, is free in these proceedings to contend
that the construction declared by the decretal order is erroneous.
(Cf. Templeton v. Leviathan Pty. Ltd. (2) ; Stuart v. Kingston (3).)

If the present case should be decided on the basis of the decretal
order, the appellants, in my opinion, fail. The decretal order
declares that the part of the estate with which the appeal is concerned
passes to the next of kin and the remainder must be held by the
trustees upon the charitable trust therein set out. It is unnecessary
to repeat the terms of this trust. Even if “ charitable objects”
should be limited to mean ‘ charitable institutions,” the trustees
have a discretion to appropriate part of the trust property to
mstitutions not answering the description of *“ public benevolent
although they are charitable according to the legal

D

mstitutions ’
meaning of the word. The essential characteristics of a * public
benevolent institution ~* within the meaning of sec. 8 (5) are deseribed
in Perpetual Trustee Co. v. Federal Commissioner of Taxation (4).
Furthermore, ““ no distinct and definable part ” of this share is given
under the will as construed by the decretal order, to the four named
mstitutions (Baker v. Federal Commassioner of Taxation (5)). The
part of the estate with which the question is concerned is, therefore,
not exempt from estate duty on the ground that it is devised or
bequeathed to a public benevolent institution, if the question falls
for decision on the basis of the decretal order. Sec. 8 (5) of the
Estate Duty Assessment Act also exempts from the estate duty “so

much of the estate as is devised or bequeathed . . . to a fund
(1) (1933) Ch. 858. (3) (1923) 32 C.L.R. 309, at pp. 324,
(2) (1921) 30 C.L.R. 34, at pp. 57, 325, 337, 355.

58, 77, 8. (4) (1931) 45 C.L.R. 224,

(5) (1932) Unreported. [Noted, 6 A.L.J. 111.]
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established and maintained for the purpose of providing money for
use for such institutions or for the relief of persons in necessitous
eircumstances in Australia.” In interpreting this part of the section,
Dizon J. said in Baker v. Federal Commassioner of Taxation (1) :—
“ Moreover, if the proper construction of sec. 8 (5) is that to ohtain
an exemption upon the ground of relieving persons in necessitous
circumstances in Australia there must be a devise or bequest to a
fund established and maintained for, or for the purpose of providing
money for, the relief of such persons, then the third trust altogether
fails to comply with its requirements. This construction is, I think,
to be preferred to one which attaches the words ‘ for the relief etc.’
to ‘ devised or bequeathed.”” T agree with this interpretation. In
the present case there is no devise or bequest to “a fund 7 as
described in the section.

On the assumption that the appellants were free to contend that
the decretal order was erroneous, Mr. Bonney contended that, upon
the true construction of the will, the part of the estate with which
the appeal was concerned was dedicated by the testator to valid
charitable uses, and accordingly no part thereof passed to the next
of kin and the whole of it was exempt as a devise or bequest to one

3

or more ““public benevolent institutions” or ““for the relief of

persons in necessitous circumstances ”’ within the meaning of sec.
8 (5).

A devise or bequest for the last-mentioned object is not within
this section (Baker v. Federal Commassioner of Tawxation (1)). It
would be otiose to refer again in detail to the language of clause 16
of the will. In order to test whether the appellant could succeed in
establishing that there is a devise or bequest of part of the estate to
one or more public benevolent institutions, if the question of what is
the true construction of the will is res integra, it may be assumed,
without deciding, that the material parts of clause 16 do confine
the discretion of the trustees to charitable purposes, and do not
fail to create a valid charitable trust because on their true construc-
tion the trustees are not vested with a discretion to select non-
charitable as well as charitable purposes. But this construction
would still leave trustees with a discretion to select charitable

(1) (1932) Unreported. [Noted, 6 A.L.J. 111.]
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in, agreeing to sell, or offering or receiv-
ing or exposing for sale, or having in
possession for sale, or sending, forward-
ing, or delivering for sale or on sale, or
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