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wealth—Duty of excise—Compulsory acquisition of flour—Resale to former
owner at increased price—Quwner’s alternative—Proceeds of sale received by
Minister— Application—Payment of compensation and administrative expenses
—DBalance for a governmental purpose—The Constitution (63 & 64 Vict. c.
12), sec. 90—Flour Acquisition Act 1931-1933 (N.S.W.) (No. 10 of 1931—

No. 18 of 1933), secs. 1 (3), 3 (2), (3), (8), 4 (1), (4), (7), 5 (1), (2), 6.*

The Flour Acquisition Act 1931-1933 (N.S.W.) purported to expropriate flour
coming into existence in New South Wales after the commencement of the Act
and to vest it in the Crown, and to convert all rights and interests therein into
claims for compensation. The amount of compensation was to be calculated by
the difference between * the fair and reasonable price >’ as fixed, without regard

* The Flour Acquisition Act 1931-
1933 (N.S.W.), which is entitled ““ An
Act to vest certain flour in New South
Wales in His Majesty; to authorize
the compulsory acquisition on behalf
of His Majesty of flour in New South
Wales ; to provide for the payment of
compensation in respect of flour so
vested and acquired, and for its sale
and disposal and for pur-
poses connected therewith,” provides:—
Sec. 1 (3): “This Act shall be read
and construed subject to the Common-
wealth of Australia Constitution Act,
and so as not to exceed the legislative
power of the State to the intent that

where any enactment herein would but
for this sub-section have been construed
as being in excess of that power, it
shall nevertheless be a valid enactment
to the extent to which it is not in excess
of that power.” Sec. 3:—“(2) All
flour other than self-raising flour coming
into existence in New South Wales
after the commencement of this Act
and before the first day of January,
one thousand nine hundred and thirty-
four, shall by virtue of this Act forth-
with vest in His Majesty (3)
Upon a vesting under this section the
flour shall become the absolute property
of His Majesty, free from any mortgage,
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to grade or quality, by a committee appointed under the Act, upon which officers
of the Crown preponderate, and a * standard price” fixed by the Governor in
Council. Unless and until possession was demanded by the Crown the flour was
left in the possession of the expropriated owner, who held it for the Crown
at his own risk. It was the duty of the Minister to sell any flour vested in the
Crown under the Act.

first right to purchase it from the Crown, and its sale or disposition by such

The expropriated owner of any flour was given the

owner was deemed an exercise of such right. In the case of flour for human

consumption the expropriated owner or other purchaser from the Crown was

@ ’

required to pay the * standard price ” as fixed by the Governor in Council.

The compensation was to be set off against the standard price and * the balance
of the purchase money,” after deductions for expenses, was to be paid into a
special fund for the relief of necessitous farmers.

Held that the Act imposed a duty of excise and, therefore, contravened
sec. 90 of the Constitution.

DeMURRER removed from the Supreme Court of New South Wales
under sec. 40 of the Judiciary Act 1903-1934.

In an information filed in the Supreme Court of New South Wales,
the Attorney-General of that State sued the defendant, Homebush
Flour Mills Ltd., for the sum of £8,479 3s. 9d., being the difference
at the rate of £1 10s. per ton, between the * fair and reasonable
price ” (fixed at £8 10s. per ton), at which during the period com-
mencing 30th November 1932 and ending 3rd December 1933, 5,652
tons 14 cwts. of flour were, under the provisions of the Flour
Acquisition Aet 1931-1933 (N.S.W.), acquired by the Crown in New
South Wales, and the *standard price ” (fixed at £10 per ton) at
which the defendant purchased or was deemed to have repurchased
the flour from the Crown. The defendant demurred to the informa-

tion, the principal ground being that the Flour Acquisition Act

charge, lien, pledge, interest, trust, or
encumbrance affecting the same, and
the rights and interests of every person
in the flour at the date of such vesting
shall, subject to this Act, be converted
into a claim for compensation in pur-
suance of the provisions of this Act

s (D) . the person in whose
possession the flour is at the date of the
vesting shall hold it on behalf of His
Majesty, but until possession of the
flour is taken . or until the flour
is sold or disposed of under this Act,
the flour shall be at the risk of the
previous owner, and in the event of
loss or destruction no compensation
shall be payable, and in the event of

damage compensation shall be payable
only as if the flour had been damaged
prior to its vesting in His Majesty.”

Sec. 4 :—*“ The Minister or an officer
of the public service authorized in
writing by the Minister . . may, by

order in writing under his hand served
upon any person being the owner of or
having the control or disposal of any flour
described or referred to in the order,
declare that any such flour is acquired
by His Majesty (4) Upon the
service of any such order the flour

shall cease to be the property of
the then owner thereof and shall become
and remain the absolute property of
His Majesty and the rights
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1931-1933 (N.S.W.) was invalid and beyond the competence of the
State Legislature, in that it contravened secs. 90 and 92 of the
Commonwealth Constitution.

Upon a motion by the defendant the demurrer was removed into
the High Court under sec. 40 of the Judiciary Act 1903-1934.

Mason K.C. (with him Louat and W. J. V. Windeyer), for the
The amount by which the

“ standard price ” exceeds the * fair and reasonable price ” is a tax

defendant in support of the demurrer.

on an article produced in Australia. The expropriation and
re-vesting of the flour is merely a guise under which the tax is levied
for a governmental purpose, that is, the relief of distressed farmers.
The provision of a fund for that purpose is the only object of the
Flour Acquisition Act 1931.
and contravenes sec. 90 of the Constitution ; therefore the Act is

The tax so imposed is an excise duty
invalid. There is a practical compulsion on owners to repurchase
from the Government flour expropriated from them. Failure to do
so would mean that the millers would be unable to carry on their
respective businesses. The features of a duty of excise are that it
is a tax in respect of goods produced in Australia, from the nature
of which it is intended that it should be passed on to the consumer,
and is, in that respect, an indirect tax (Peterswald v. Bartley (1) ; R.
v. Barger (2) ; The Commonwealth and Commonwealth Oil Refineries
Ltd. v. South Australia (3); John Fairfax & Sons Ltd. and Smith’s

Newspapers Ltd. v. New South Wales (4) ). The court should look at

and interests of every person in the
flour at the date of such service shall,
subject to this Act, be converted into
a claim for compensation in pursuance
of the provisions of this Act

(7) the person in whose posses-
sion the flour is at the date of acquisition
shall hold it on behalf of His Majesty,
but until possession of the flour is
taken or until the flour is
purchased in accordance with this Act
the flour shall be at the risk of the pre-
vious owner, and in the event of loss
or destruction no compensation shall
be payable.” Sec. 5:—“ (1) Subject
to this Act, the compensation to be

(1) (1904) 1 C.L.R. 497, at pp. 506,
508, 509.

paid for any flour acquired by or vested
in His Majesty under this Act shall be
the fair and reasonable price of flour
as fixed from time to time by a com-
mittee. . Such price may be
fixed at a uniform rate without regard
to grade or quality (2) The
committee shall consist of the Minister
together with a member appointed by
the Flour Millowners’ Associa-
tion of New South Wales, a member
appointed by the Master
Bakers’ Association, and two officers
of the Department of Agriculture
appointed by the Minister. The Minis-
ter shall be the chairman, and the

(2) (1908) 6 C.L.R. 41, at pp. 73, T4.
(3) (1926) 38 C.L.R. 408.

(4) (1927) 39 C.L.R. 139.
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the substance and not at the form of the legislation. The real nature
and purpose of the legislation and impost must be ascertained. If it is
found that the legislation is merely a device or expedient for exacting
payment from persons engaged, as here, in a business, a payment
which is arbitrarily fixed and which those persons are compelled to
pay, that payment is a tax notwithstanding that it may be disguised
in the form of expropriation, with compensation and revesting at
the option of those persons (R. v. Barger (1) ; The Commonwealth v.
Colonial Combing, Spinning and Weaving Co. Ltd. (2); Attorney-
General for British Columbia v. McDonald Murphy Lumber Co.
(3); Peanut Board v. Rockhampton Harbour Board (4); Crothers
v. Sheil (5)). What constitutes a tax was dealt with in Lower
Mainland Dairy Products Sales Adjustment Commuittee v. Crystal Dairy
Ltd. (6); Attorney-General for British Columbia v. Canadian Pacific
Railway Co. (7); The Commonwealth v. Colonial Combing, Spinning
and Weaving Co. Ltd. (8) and City of Halifax v. Nova Scotia Car Works
Lid. (9).

be subjected to an arbitrary fixation of prices.

Persons who carry on the business of millers should not
They should be
allowed to sell their flour in the ordinary way for market prices.

decision of a majority, consisting of
at least three, shall be deemed the

decision of the committee.” Sec. 6 :—
“(1) The Minister shall . . sell in
accordance with . . this section

any flour vested by or acquired under
this Act. (2) The owner of the flour
immediately prior to such vesting or
acquisition shall have the first right to
purchase the flour in his possession at
the time of the vesting or acquisition
or held at such time by any person
on his behalf. (3) The sale or dis-
position of the flour hy such person
shall be deemed to be an exercise of
such right, and if made he shall be
liable to pay the Minister for the flour
in accordance with this section. (4)
The price to be paid . . . by such
person for any such flour purchased or
deemed to be purchased by him shall
be—(a) in the case of flour for human
consumption in New South Wales, the

(1908) 6 C.L.R., at p. 65.

(1922) 31 C.L.R. 421.

(1930) A.C. 357, at p. 363.

(1933) 48 C.L.R. 266.

(1933) 49 C.L.R. 399, at pp. 408,
409.

(1
2)
(3)
)
5)

standard price in force at the date of
the vesting by or acquisition under this
Act of the flour standard price
means a price fixed from time to time
by the Governor (5) Any
compensation payable shall
be set off against the price payable to
the Minister and the balance
of the purchase money shall be paid
to the Minister in the manner and at
the times prescribed If such
balance of purchase money remains

unpaid ; the person liable to
pay such balance shall be guilty of an
offence Nothing in this pro-

vision shall affect any remedy of the
Attorney-General against the offender

for recovery of the said balance
of purchase money. (6) Any flour in
respect of which an owner does not
within the prescribed time exercise his
right to purchase may be
sold by the Minister at such times,

(6) (1933) A.C. 168, at pp. 172, 175,
176.

(7) (1927) A.C. 934, at p. 937.

(8) (1922) 31 C.L.R., at pp. 443-445.

(9) (1914) A.C. 992.
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E. M. Mitchell K.C. (with him Shand), for the informant. The
Flour Acquisition Act is effective to transfer to the State Government
the property in flour within the State. ~All transactions subsequent
to the vesting are between the Government as owners and other
persons. It is part of the sovereign power of the State to expropriate
property on its own terms, even without compensation ; therefore
the legal position is not affected by actual or probable hardships
(New South Wales v. The Commonwealth (1) ). The Act is an Act for
the compulsory acquisition of flour and the realization thereof at a
profit if possible. ~All other parts of the scheme are ancillary to that

2

purpose. The  substance ” of legislation, as of a transaction, is its
legal effect (Inland Revenue Commissioners v. Duke of Westmanster (2) ).
Here there was expropriation without payment, and, for that reason,
James v. Cowan (3) is distinguishable. Although an expropriation
which confiscates all property is, unless there is a saving clause, an
offence against sec. 92 of the Constitution (Peanut Board v. Rock-
hampton Harbour Board (4)), it does not necessarily follow that
such an expropriation is an offence against sec. 90. The price fixed
by the representative committee appointed under the Act is a * fair
The Act,

which otherwise is valid, is not rendered invalid merely by the

and reasonable price.” It is not an “ arbitrary ” price.
giving to the former owners of an option which they may or may
not accept. Even though the option be not exercised the continuance
of the operation of the Act would not be affected. Sub-secs. 2 and
3 of sec. 6 could be omitted from the Act with a like result.
inducement held out to the divested owners to repurchase cannot

A strong

be construed into a legal compulsion. The burden imposed is not

at such prices, and on such terms as
to payment or otherwise as to the
Minister seem proper the
compensation payable in respect of
the flour . shall not become pay-
able until fourteen days after the sale
by the Minister has been completed by
payment of the whole of the purchase
price. (7) The proceeds of any sale
received by the Minister shall
be paid into the Treasury and carried
to a special account. The moneys at
credit of such account shall be applied—
(@) for the payment of any compensa-

(1) (1915) 20 C.L.R. 54, at p. 77.
(2) (1936) A.C. 1, at p. 31.

tion under this Act; (b) for the pay-
ment of the expenses of any sale by the
Minister and of the administration of the
Act; and (c) any balance after such
payments to be carried to the credit of
the Relief to Necessitous Farmers and
Graziers Working Capital Account in
Special Deposits Account to be applied
for the relief of necessitous farmers in
such manner and subject to such con-
ditions and stipulations as are pre-
scribed. Any moneys repaid to such
last mentioned account shall from time
to time be applied for the like purposes.”

(3) (1932) A.C. 542 ; 47 C.L.R. 386.
(4) (1933) 48 C.L.R. 266.
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a tax, it is a mere incident in the regulation of an industry (Edye v.
Robertson (Head Money Cases) (1) ). This is within the competence of
the State. Pursuant to the Act property in flour passes to the
Government. The various matters provided for in sec. 6 are
privileges given to the divested owners which they may or may not
exercise. Those matters are not of the essence of the Act, they are
only one alternative way of working the Act which will have full
operation whether those provisions are taken advantage of or not.
If they are not taken advantage of the Government will probably
receive a greater financial return. The amount by which the

2

*“ standard price ”’ exceeds the * fair and reasonable price ” is not
in any sense a tax. None of the characteristics of a tax is present ;
on the contrary, several features clearly indicate that it is not a tax.

[STARKE J. referred to Attorney-General v. Wilts United Dairies
Ltd. (2).]

That case is not applicable. There a board by regulation imposed
a fee without express power to do so. The Act contains nothing
which is directly compulsory upon the owners of flour (Lower Main-
land Dairy Products Sales Adjustment Commattee v. Crystal Dairy
Ltd. (3) ) ; there is nothing which amounts to more than an inducement.
The scheme provided by the Act is similar to the scheme that was
before the Court in Crothers v. Sheil (4), where it was held that a
duty of excise had not been imposed. In determining whether or
not a duty of excise has been imposed the court should look not at
what could have been done but at what has been done ; it is not
sufficient that what has been done is equivalent to what could have
been done (Vacuum Oil Co. Pty. Lid. v. Queensland (5) ). If it be a
tax it is imposed, by sub-secs. 2 and 3 of sec. 6, indiscriminately on
all the flour which owners had in their possession, whether it was
produced or acquired here, and it is not imposed by reference to the
test whether it is produced or not (T'he Commonwealth and Common-
wealth Oil Refineries Ltd. v. South Australia (6)). An imposition on
articles as goods generally, whether produced in Australia or else-
where, is a sales tax, not an excise tax.

(1) (1884) 112 U.S. 580, at p. 594;  (3) (1933) A.C., at p. 175.

28 Law Ed. 798, at p. 802. (4) (1933) 49 C.L.R. 399.
(2) (1921) 37 T.L.R. 884; (1922) 38  (5) (1934) 51 C.L.R. 108, at pp. 118,
T.L.R. 781. 119, 124, 125.

(6) (1926) 38 C.L.R., at pp. 425, 426.
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Mason K.C. in reply. The particular scheme or method adopted
is immaterial ; if the element of compulsion is introduced, as here,
the imposition is a tax (The Commonwealth v. Colonial Combing,
Spinming and Weaving Co. Ltd. (1) ).

Cur. adv. vult.

The following written judgments were delivered :—

Lataam C.J. This action raises a question of profound constitu-
tional importance. The Commonwealth Parliament has exclusive
power to impose duties of customs and excise (Constitution, sec. 90).
In any coherent system of indirect taxation duties of excise bear a
definite relation to duties of customs. The effect of a customs duty
upon a particular class of goods may be varied, from the fiscal or
from the protective point of view, by the imposition of an internal
excise duty upon the same goods. Thus, if customs duties are
controlled by one parliament while excise duties can be imposed by
another parliament, conflict and confusion are almost inevitable.

The question which arises in this case is whether the Parliament
of New South Wales can validly legislate so as to raise money from
and in direct relation to the internal production or sale of goods.
This end is sought to be achieved by first vesting the goods in a
Minister by statute at one price and then allowing the owner of the
goods to buy them back at a higher price—with the option of being
content to allow them to be taken at the lower price and to go out
of business. The statute does not purport to impose a tax—it
purports to operate by voluntary agreement with, it is true,
unpleasant alternatives. On this occasion the procedure has been
limited to flour, but it could readily be applied to all goods, so that
the production or sale of any goods in any State could be made a
source of revenue. The result would be that the State could secure
all the effects of imposing excise duties, fiscally and commercially,
though the power of imposing such duties is an exclusive Federal
power. The question, as it comes before the court, is purely a
question of law. The only objection to the State legislation is that
it imposes an excise duty. If it does so, it is invalid. If it does
not, 1t is valid.

(1) (1922) 31 C.L.R., at p. 445.
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The plaintiff, the Attorney-General of the State of New South
Wales, sues the defendant, the Homebush Flour Mills Ltd. for a
sum of over £8,000, being the difference, at a rate of £1 10s. per ton,
between the * fair and reasonable price ” (£8 10s. per ton) at which
5,652 tons 14 cwts. of flour were acquired by the Crown in New
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per ton) at which the defendant repurchased or was deemed to have
repurchased the flour from the Crown. The claim depends entirely
upon the Flour Acquisition Act 1931 (N.S.W.) (amendments of the
Act made subsequent to 1931 are not material for the decision of
this case). The defendant demurred to the declaration, alleging
that the Act was invalid. The demurrer was removed into the
High Court under sec. 40 of the Judiciary Act 1903-1934. The only
question argued was whether the Act imposed a duty of excise
contrary to sec. 90 of the Commonwealth Constitution.

The Flour Acquisition Act 1931 (N.S.W.) is plainly an attempt
to evade the constitutional provision which prevents a State Parlia-
ment from imposing any duties of excise. It provides for raising
money from persons who manufacture or are in possession of flour
—the Government of the State receives the money, and the Govern-
ment spends it as directed by the Act. When the Commonwealth
Parliament passed the Flour Taz Assessment Act and the Flour Tax
Act in 1933 the State Act imposing an excise duty on flour ceased to
operate. While the State Act was in force a miller could not carry
on his business without paying money to the State Government.
After the State Act ceased to be in force and when the Commonwealth
Act was in operation, a miller could not carry on his business without
paying money to the Commonwealth Government. The commercial
and economic effect of the State legislation is precisely the same
in character as that of the Commonwealth legislation. But the
provisions of the State Act are entirely different from those of the
Commonwealth Act. Under the State Act flour is acquired by the
State (secs. 3 and 4) at one price called the fair and reasonable price
(sec. 5) and the miller or other owner is entitled to buy it back at

another price called the standard price (sec. 6 (2), (4)). The miller
is deemed to have repurchased his flour from the State if he deals
in the flour by selling it to anyone (sec. 6 (3) ). He has the option

Latham C.J.
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of not carrying on his business at all—when he has to store the flour
at his own risk and to take ultimately no more than the *fair and
reasonable price ” with deductions for deterioration (secs. 3 (8), 4
(7) ). If he buys flour inter-State, the Government may acquire it
and bring it within the Act (sec. 4). But the miller avoids all trouble
if he simply pays to the State the difference between the reasonable
and the standard price. He then carries on business in an ordinary
way. The fund created by millers’ payments to the State is to be
used for the relief of necessitous wheat farmers (sec. 6 (7) ). After
the Commonwealth entered the field the miller simply paid a direct
excise tax, as in the case of tobacco and intoxicating liquor, and
under other legislation the Commonwealth paid to the States money
for the relief of distressed and other wheat farmers. The question
1s whether this State legislation is valid or whether it is invalid as
Imposing an excise duty.

The Constitution provides, in sec. 90, that after *“ the imposition
of uniform duties of customs the power of the Parliament to impose
duties of customs and of excise, and to grant bounties on the produc-
tion or export of goods, shall become exclusive ” in the Common-
wealth Parliament. The Constitution does not provide that a State:
Parliament shall not, by any form of legislation, bring about the same:
results as would be accomplished by the imposition of an excise
duty. If the Constitution did so provide, there would be no doubt
about the decision in this case. It is transparently clear, upon the
face of the State Act, that the State Parliament was using powers,
which it believed or assumed itself to possess, for the very purpose
of evading the constitutional prohibition. But the existence of this.
objective does not establish that the State legislation is invalid.
The validity of what is done is determined not by its actual practical
result, but by its legal character. In this case the validity of the
State Act must be determined by what the legislation does as viewed
by a lawyer and not by its results, effects or consequences as viewed
by a miller. The commercial and fiscal results and consequences.
of the Act are the same as would follow from an excise duty upon
flour. But the State Parliament is not prohibited by the federal
Constitution from producing certain consequences—it is prohibited
only (so far as this case is concerned) from imposing duties of excise.
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The only question therefore is: Does the Flour Acquisition Act 1931 H.C. or A.
. R e 1936-1937.
impose a duty of excise ? -

It is contended that each part of the Act is within the power of A(’}I‘TORNEY-
the State Parliament. In the first place the Parliament has power (l\?bE{{‘A?
to pass a statute acquiring property (New South Wales v. The Common- o =
wealth (The Wheat Case) (1); James v. Cowan (2); Peanut Board FLOUE* Mires

TD.

v. Rockhampton Harbour Board (3); Crothers v. Sheil (4) ). Then, D &
it is said, the State can sell the property which it has acquired and.
if a profit is made. can receive and spend the money. By these
steps in reasoning the whole Act is said to be justifiable in law.
This analysis, however, leaves out of account some very important
elements. It is an analysis which, like the dissection of a living
thing, may destroy reality in professing to exhibit it.
It is true that a State Parliament can legislate for the purpose of
acquiring property. But this power is subject to constitutional
limitations. One of these constitutional limitations is to be found
in sec. 92. If the real object of the legislation authorizing the
acquisition of property is to make it possible to impose restrictions
upon inter-State commerce contrary to sec. 92. then the legislation
is invalid (James v. Cowan (5); Peanut Board v. Rockhampton
Harbour Board (6) ). Similarly, it must be held that, if the real
object of the acquisition of flour under the Flour Acquusition Act
1931 is to make it possible to impose taxation, and that taxation is
an execise duty. the legislation is invalid.
But it is objected that the Act does not involve any imposition
of taxation because a miller has an option of not paying money to
the Government. If a miller does not repurchase his flour from the
Crown—or if he is not “ deemed " so to have done by dealing in it
—he does not pay the difference between the ‘ fair and reasonable
price 7 and the ““ standard price.” In that event the Government
receives no money. and it cannot be said that any tax is exacted.
An examination of the Act, however, shows that the option is quite

illusory. A miller cannot sell his flour without being deemed to

(1) (1915) 20 C.L.R. 54. (5) (1932) A.C., at p. 558 ; 47 C.L.R.,
(2) (1932) A.C. 542, at pp. 558, 559 ; at p. 396.

47 C.L.R. 386, at pp. 396, 397. (6} (1933) 48 C.L.R., at pp. 274, 275,
(3) (1933) 48 C.L.R. 266. 280, 287, 294, 307-310.

i4) (1933) 49 C.L.R. 399.
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repurchase it (sec. 6 (3) ). Accordingly, if he does not repurchase
it, so as to become liable for the difference in the two prices, he must
go out of business. Even if he obtained other flour than that which
he gristed the Minister could acquire that flour under sec. 4. If
he does not repurchase his flour he can recover only the fair and
reasonable price or the amount actually realized, whichever is the
lesser amount (sec. 6 (6) ) at such future time as the Minister may
select for disposing of the flour (sec. 6 (6) ) subject to deductions for
loss or deterioration, and in the meantime he must store the flour
for nothing (secs. 3 (8) and 4 (7) ). It is obvious that it would not be
practicable to conduct any flour mill upon such a basis. Further,
the Act shows that it is intended that there shall be a difference
between a lower * fair and reasonable price ”” and a higher *“ standard
price ”” which shall produce a fund to be used for the relief of farmers
(sec. 6 (7)). Thus the apparent option is quite unreal and is
obviously intended to be unreal.

But, it is further argued that, when the miller agrees to repurchase
his flour (or is deemed so to agree), and accordingly becomes bound
to pay the difference between the two prices, it is by virtue of his
agreement that the liability arises, and, it is said, a sum paid under
an agreement cannot be regarded as a tax. This argument has at
least the merit of an ancient and hoary lineage. * Voluntary loans ”’
and “ gracious offerings” and * forced benevolences” are not
unknown in our history. When such transactions amount to the
exaction of money by a government in obedience to what is really
a compulsive demand, the money paid is paid as a tax (Attorney-
General v. Wilts United Dairies Ltd. (1) ; Commonwealth v. Colonial
Combing, Spinnwing and Weaving Co. Ltd. (2) ). 'Thus, in my opinion,
the difference between the two prices is something which the miller
1s in practice compelled to pay to the Government and amounts to
a tax.

The only question remaining is whether the tax is a duty of excise.
In so far as it is paid in respect of flour produced or manufactured
m New South Wales it is plainly an excise duty within the narrowest
definition of that term (Peterswald v. Bartley (3)). The flour in

(1) (1922) 38 T.L.R. 781. (2) (1922) 31 C.L.R. 421.
(3) (1904) 1 C.L.R., at p. 509.
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question in this case was gristed in New South Wales from wheat
grown in New South Wales. But though the flour is acquired upon
production (sec. 3 (2) ) the difference between the two prices becomes
payable by the miller only upon resale of the flour to him by the
Government (secs. 6 (3) and 6 (5)). But a tax payable on the
occasion of the sale of goods is also an internal revenue duty
by way of indirect taxation amounting to an excise duty (Zhe
Commonwealth and Commonwealth Oil Refineries Ltd. v. South
Australia (1) ). Isaacs J. (2) it is true, was of opinion that
a tax “1in fact unconnected with production and imposed merely
with respect to the sale of the goods as existing articles of trade and
commerce, independently of the fact of their local production ”
would not be an excise duty. But the negative proposition was not
essential to his judgment in that case. Higgins J. (3) analyses the
nature of the two forms of indirect taxation—customs and excise—
saying * customs duty is a duty on the importation or exportation
whether by land or by sea ; whereas excise duty means a duty on the
manufacture, production, etc., in the country itself ; and it matters
not whether the duty is imposed at the moment of actual sale or not,
or sale and delivery, or consumption.” Rich J. (4) and Starke J.
(5) take a similar view, holding that a duty on goods collected in
respect of the sale of the goods may properly be described as an
excise duty. In John Fairfax & Sons Ltd. and Smith’s Newspapers
Ltd. v. New South Wales (6) a State Act imposed a tax of one
halfpenny upon each copy of a newspaper issued for sale and actually
sold in New South Wales. The tax was payable, not upon pro-
duction merely, but upon sale. It was held that the tax was an
excise duty and that the Act was invalid. These authorities justify
the conclusion that, if there is an imposition of a tax in this case
(as in my opinion there is) this tax is an excise duty.

I entirely agree that the decision of this question should depend
upon the legal effect or character of the legislation in question and
not upon the results which it may happen to produce (See Vacuum
Oil Co. Pty. Ltd. v. Queensland (7), per Dizon J.). If a person can

(1) (1926) 38 C.L.R. 408. (4) (1926) 38 C.L.R., at p. 437.
(2) (1926) 38 C.L.R., at p. 426. (5) (1926) 38 C.L.R., at p. 439.
(3) (1926) 38 C.L.R., at p. 435. (6) (1927) 39 C.L.R. 139.

(7) (1934) 51 C.L.R., at pp. 124, 125.
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discover a lawful method of avoiding the application of a statute
he is entitled to do so: what he does must be judged in a court of
law by its legal effect and not by reference to the circumstance
that he has found a means of disappointing what may be assumed
to be the intention of a legislature (Inland Revenue Commissioners v.
Duke of Westmanster (1)). A similar principle applies in the case of a
parliament which is constitutionally limited as to its powers. Such
a parliament may discover a lawful means of avoiding. from a
practical point of view, a particular restriction upon its powers.
I do not accept any argument which, ignoring the form of the statute
now under consideration, contends that it is invalid because ‘in
substance ” it imposes an excise duty for the reason that the practical
effect of the legislation is the same as that which would follow from
a statute avowedly imposing an excise duty. My conclusion against
the validity of this Act is based upon the p_opositions that the Act
does impose a tax and that that tax is a duty of excise which cannot
validly be imposed by a State parliament.

Judgment should be given for the defendant upon the demurrer.

Rricu J. This proceeding arises out of an information filed by the
Attorney-General of New South Wales against a company carrying
on the business of flour milling for the recovery of a large sum under
the provisions of the Flour Acquisition Act 1931-1935 (N.S.W.).
The information contains two counts both of which were demurred
to. It is unnecessary to enter upon a discussion of the distinction
between the two counts because it is agreed that under each of them
the obligation to pay the money claimed by the Crown must depend
upon the validity of the statute. The defendant had challenged the
validity of the material provisions of the Act of Parliament upon the
ground that it contravenes the provisions of sec. 90 and sec. 92 of
the Commonwealth of Australia Constitution Act. In view of the
nature of this attack upon the constitutional validity of the legislation
an order was made under sec. 40 of the Judiciary Act 1903-1934
removing the proceedings into this court. The argument before us
was confined to sec. 90 of the Constitution. The defendant’s
contention is that, properly understood, the liability in respect of

(1) (1936) A.C. 1.
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which it is sued constitutes a duty of excise and that accordingly
the provisions of the Flour Acquisition Act 1931 which impose it
are an attempt to invade the exclusive power of the Common-
wealth Parliament to impose duties of excise. In The Common-
wealth and Commonwealth Oil Refineries Ltd. v. South Australia
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(1) I expressed the opinion that sec. 90 gives exclusive power to FLovr MirLs

the Commonwealth over all indirect taxation imposed immedi-
ately upon or in respect of goods, and does so by compressing
every varlety thereof under the term * customs and excise.” I
said that I was not aware of any authority which explicitly denied
the application of the word excise to duties upon goods collected in
respect of use, consumption or sale because the duty is not confined
to goods of home manufacture. These views I repeated in Jokn
Fairfax & Sons Ltd. and Swmith’s Newspaper Ltd. v. New South
Wales (2). But I said that I gathered from the opinions of the
majority of the court in the South Australian Case (3) that they
held that the expression ““ duties of excise” was used in the
Constitution with the restricted meaning, that is, restricted to
duties upon or in respect of goods of local production. I remain
of the opinion which I expressed in those cases, but the limita-
tion to goods of local production is of no importance in the
present case. The flour upon which the material part of the
Flour Acquisition Act 1931 operates is flour gristed from wheat so
as to come into existence in New South Wales. The real question
in the present case is whether the levy of money effected by the Act
constitutes a tax. If it does there can, I think, be no doubt that it
is a tax upon the production of flour in New South Wales and there-
fore an excise. The form of the Act is palpably dictated by the want
of power in the State Parliament to impose an excise. By sec. 3 (2)
all flour coming into existence in New South Wales is expropriated
and vested in the Crown. All rights and interests in the flour are
converted into claims for compensation (sec. 3 (3) ). The amount of
compensation is to be calculated at the fair and reasonable price of
flour as fixed by a committee upon which officers of the Crown
preponderate. The price is to be fixed at a uniform rate without

(1) (1926) 38 C.L.R., at p. 437. (2) (1927) 39 C.L.R., at p. 146.
(3) (1926) 38 C.L.R. 408,

Lrp.

Rich J.



404 HIGH COURT [1936-1937.

H.C.or A, yegard to grade or quality (sec. 5 (1) ). So far the legislation would
1935337' appear to be a mere exercise of the State’s eminent domain with a
Arrorxey- provision for proper compensation. But inspection of the other
((11\??\};\;“) provisions dispels the view that the acquisition of flour by the State
Hommpusy 1OT its own purposes was a real object of the legislation.  No govern-
FLO%‘;DMIL“S ment purpose for the acquisition or use of flour is suggested. If the
——  Crown is called upon to pay compensation, then the Crown is left
e with the flour on its hands. All the Crown had to do with the flour
is to sell it (sec. 6). Although property in the flour passes to the

Crown as it comes into existence, possession is not to be given to

the Crown unless and until it is demanded. The flour is left n the
possession of the miller who 1s to hold for the Crown at his own risk.

Further, if he forces the Crown to pay compensation he is not entitled

to payment until the flour has been resold by the Crown and then

he is to receive either the net proceeds which the Crown realizes or

the committee’s reasonable price, whichever is the lower (sec. 6 (6) ).

These provisions it will be seen leave the miller in a predicament, if

not an impasse. The Act, however, provides a way out for him and

there can be no doubt that the way out is the course which the
legislation intends that he shall be impelled to take. It provides

that he may buy back the flour at a fixed price and that if he sells

the flour which he had gristed he shall thereby be deemed to exercise

his right of purchase. It provides that the fixed price shall be set

off against the compensation and the difference shall be payable.

Thus the miller will remain in possession of the flour he grists and can

carry on his business and sell his flour as freely as before, provided

that he pays to the Crown whatever excess there may be of the price

fixed for repurchase from the Crown over the committee’s price on

which compensation is computed. The Act does not say that the

price fixed for resale to the miller shall be higher than the committee’s

price but it contemplates such an excess, for it provided that the

proceeds shall go to a fund for the relief of distressed farmers. The

price of resale is to be fixed by proclamation by the Executive (sec.

6 (4)). In fact prices have been fixed the difference between which

stood at 30s. per ton. The result was that the miller was compelled

either to cease gristing or to pay 30s. per ton to the Crown on the

flour which he gristed and sold or to hold the flour at his own risk
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and expense until the Crown should think fit to sell it to someone
else, when he would become entitled to the net proceeds or the
committee’s price, whichever was the lower. In my opinion statutory
provisions which create these alternatives and leave none other
really penalize a failure to pursue the course which the legislature
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was to obtain 30s. per ton on the flour gristed in order to apply it
to the relief of distressed farmers. Because sec. 90 of the Constitution
prevents the New South Wales legislature from saying in terms
to millers : * You shall pay 30s. per ton on all flour you grist and sell
and from giving all the usual remedies for the recovery of a debt due
to the Crown, a complicated set of provisions is adopted producing
the result that unless the miller does pay 30s. a ton to the Crown he
encounters very unpleasant consequences quite capable of proving
his ruin. I think it would be absurd for a court to say that because
the consequences of failure to pay the money are a more unpleasant
alternative which the party is free to choose and payment is not
enforced by means familiar as legal remedies, therefore the actual
constraint which they effectually impose to pay the money may be
ignored and the payment treated as voluntary or contractual and not
as an exaction. Of course when the miller sells the flour and so
avoids the unpleasant alternative he does incur a legal duty to pay
the excess of the one price over the other, viz., the thirty shillings.
The substance of the legislation is to impose a tax subject to a means
of escape which no one would adopt if he considered the business and
the pecuniary consequences. This in my opinion is taxation.
Indeed, it is more clearly taxation then the levies which in the Wool
Tops Case (1) were held to constitute taxation. The case has no
resemblance to Crothers v. Sheil (2) where an ordinary statutory
pool of a commodity—milk—was upheld. There, as it came into
existence, the commodity was made the property of a board. The
board sold it and distributed amongst the suppliers the net proceeds
in proportion to the supplies. In arriving at the net proceeds,
expenses of administration, contributions to sinking fund and
interest on advances or loans were to be deducted. It was contended
that because of these deductions there was a levy on milk. In

(1) (1922) 31 C.L.R. 421. ) (2) (1933) 49 C.L.R. 399.
VOL. LVI. 27
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answer to this argument I said:—“In my opinion there is no
substance in the argnment. The provisions of the Milk Act do not
exact any pecuniary payment from the dairy farmer. They do not
impose any liability in respect of the ownership, transfer, sale or
production of goods. They merely contain a scheme for the compul-

Frour MILLs sory acquisition of milk and the payment of the price or compensation

Lrp.

Rich J.

to be borne by the proceeds arising from the resale by the board.
The fact that these proceeds are subject to deductions would not
convert the scheme into one for taxation ”” (1). In the present case
there is an exaction of a pecuniary payment from the producer of
the commodity and a liability is imposed on the production and sale
of goods. In my opinion the provisions of the Flour Acquisition Act
are void as contrary to sec. 90 of the Constitution and judgment
should be given to the defendant on the demurrer with costs.

STARKE J. An information was filed in the Supreme Court of
New South Wales by the Attorney-General for the State of New
South Wales against the Homebush Flour Mills Ltd. (called the
company). It claimed nearly £8,500 against the company, under
and pursuant to the provisions of the Flour Acquisition Act 1931
of New South Wales and its amendments. The company demurred
to the information, and the demurrer was removed into this court
pursuant to sec. 40 of the Judiciary Act 1903-1934.

On the argument of the demurrer before this court, the company
contended that the Flour Acquisition Act 1931 and its subsequent
amendments imposed a duty of excise which, since the imposition
of uniform duties of customs by the Federal Parliament, was beyond
the legislative power of New South Wales. By sec. 90 of the
Constitution, it 1s enacted : ““ On the imposition of uniform duties
of customs the power of the Parliament to impose duties of customs
and of excise, and to grant bounties on the production or export of
goods, shall become exclusive.” The Chief Justice has stated in
detail the relevant provisions of the Flour Acquisition Act 1931 and
its amendments, and their repetition is undesirable. It is enough
for me to say that the Act compulsorily acquires all flour (other than
self-raising flour) coming into existence in New South Wales after

(1) (1933) 49 C.L.R., at p. 408.
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the commencement of the Act and the commencement of the Flour
Acquisition (Amendment) Act 1933, and converts the rights of every
person in the flour into a claim for compensation, which is not the
market value of the flour but “the fair and reasonable price of

2

flour ” as fixed by a committee under the Act, consisting of the
Minister, two of his officers, and two representatives of the Flour
Mills Owners’ Association of New South Wales and the Master
Bakers’ Association. The owner of the flour so acquired, however,
is given a first right to purchase the flour, and its sale or disposition
by such owner is deemed an exercise of such right. The price
which the owner must pay for the flour in the case of flour for human
consumption is what is called the ““ standard price ” fixed from time
to time by the Governor in Council. But the compensation is set
off against the ““ standard price,” and any balance is payable under
penalty to the Minister of Agriculture, one of His Majesty’s Ministers
in New South Wales. If the owner does not choose to exercise his
right to purchase the flour acquired from him, the Minister may sell
it, and the owner then gets his compensation, or the amount realized
less expenses, whichever is the lesser amount. The proceeds of any
sale received by the Minister are payable into the Treasury, and are
applicable for payment of compensation, and of the expenses of
realization and administration, and any balance, after such payments,
for the relief of necessitous farmers, in such manner as may be
prescribed. It is in this last provision that the purpose of the Act
is disclosed—the creation of a fund for the relief of necessitous
farmers. It can only be achieved if  the fair and reasonable price ”’
—the compensation fixed by the committee for flour for human
consumption— is less than the “standard price.” Thus in the
present case, the information alleges that “ the fair and reasonable
price ”” was fixed at £8 10s. per ton, and the “ standard price ” fixed
by the Governor in Council was £10, or a difference of £1 10s. per
ton. The owner is compelled to pay this difference if he wants his
flour, or else he gets ““ the fair and reasonable price,” or less. The
difference between  the fair and reasonable price” and the
“standard price,” or its equivalent in value, is levied upon or
extorted from the owners of flour. The intention of the legislature
can only be gathered from its language and the effect in law of that

407

H. C. or A.
1936-1937.
HFJ
ATTORNEY-

GENERAL
(N.S.W.)
v,

HoMEBUSH
Frour MiLLs
Lrp

Starke J.



408

H.C.or A

1936-1937.
o

ATTORNEY-
GENERAL
(N.S.W.)
)

HomEBUSH
Frour MiLLs
Lrp.

Starke J.

HIGH COURT [1936-1937.

language. Here the effect and operation of the Act is to levy upon or
extort from the owners of flour a sum of money or its equivalent in
value, not in exchange for any service rendered to them but for
a government purpose, namely, the relief of necessitous farmers.
Such a charge is properly described as a tax or duty (See Attorney-
General v. Wilts United Dairies Ltd. (1) ; The Commonwealth v. Colonial
Combing, Spinning and Weaving Co. Ltd. (2) ). But is it a tax
or duty of excise ? Excise duties have often been described as
inland imposts levied upon articles of manufacture or sale, and
also upon licences to pursue certain trades or deal in certain
commodities. But this court, in Peterswald v. Bartley (3), denied
that the words were used in this extended sense in the Constitution :
the Constitution limited the words to duties charged upon goods
produced or manufactured in Australia itself or upon a sale of such
commodities. Thus Griffith C.J. (4) said of the term “ excise duty ™ :
“It is intended to mean a duty analogous to a customs duty
imposed upon goods either in relation to quantity or value when
produced or manufactured, and not in the sense of a direct tax or
personal tax.” (See also The Commonwealth and Commonwealth
Oil Refineries Ltd. v. South Australia (5).) Crothers v. Sheil (6)
was relied upon during the argument. But upon the true con-
struction of the legislation there involved, the court held that it
did not impose any liability in respect of ownership, transfer, sale
or production of goods, but merely carried into effect a scheme for
the compulsory acquisition of milk and the payment of the price
or compensation out of the proceeds arising from its resale by the
milk board. But the Flour Acquisition Act 1931 and its amendments
levy a charge upon flour coming into existence in New South Wales,
amounting to the difference between  the fair and reasonable
price 7 and the “standard price ” or its equivalent in value. In
my judgment such an imposition is properly described, and operates,
as an excise duty.
The demurrer should be allowed.

(1) (1922) 91 L.J. H.L. 897; 37 (3) (1904) 1 C.L.R. 497.
T.L.R., at p. 885, per Bankes L.J. (4) (1904) 1 C.L.R., at p. 509
(2) (1922) 31 C.L.R., at pp. 443-445. (5) (1926) 38 C.L.R. 408

(6) (1933) 49 C.L.R. 399.
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Dixox J. The question for decision is whether a sum of money H.C. or A.

claimed by the Crown in right of New South Wales under the Flour 193&,1_'?,37'
Acquisition Act 1931 of that State is a duty of excise. ATTORNEY-

Under sec. 90 of the Constitution the power of the Parliament ((}1\??%“)
of the Commonwealth to impose duties of excise is exclusive. P S

The imposition upon those producing flour of an ordinary legal FLOUE ;V[ILLS
TD.
obligation to pay a sum of money to the Treasury of New South

Wales was not part of the plan of the material provisions of the
Flour Acquasition Act. But the statute made elaborate provisions
under which flour millers were put in such a position that it was
impracticable for them to grist and sell flour systematically unless
in respect of every ton of flour sold a fixed amount was paid to a
special fund in the Treasury. The system ceased when the Common-
wealth Parliament imposed a tax upon flour by the Flour Tax
Assessment Act 1933 and Flour Tax Act 1933 and passed the Wheat
Growers Relief Act 1933. But, while it remained in operation, a
practical constraint lay upon every miller to pay an amount per ton
depending upon the determination of the Executive of the State,
an amount which, during part if not the whole of the period, was
fixed at thirty shillings. The legislation required that two prices
should be fixed for flour. A committee was established to fix one
price. The committee consisted of the Minister, two officers of his
department, a representative of the millers and a representative of
the master bakers. Their duty was to fix a fair and reasonable
price of flour at a uniform rate without regard to grade or quality.
The other price was called ° the standard price.”” The duty of
fixing that price was reposed in the Governor in Council ; it was
to be notified by proclamation published in the Gazette. The statute
contains no express provision requiring that the standard price
should be higher than the first price, but in fact it was fixed at thirty
shillings in excess of that price and it is evident that this accords
with the policy of the legislation. As and when flour was gristed in
New South Wales the statute vested it ipso facto in the Crown. All
interests in the flour were converted into rights to compensation.
The compensation payable was to be the fair and reasonable price
fixed by the committee, but this was subject to a qualification later
appearing. It was the duty of the Minister to sell any flour vested
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in the Crown under the Act. The owner of the flour immediately
prior to its so vesting, that is, the miller, was given the first right of
buying the flour. But he must buy it at the standard price. If he
did, the two prices were to be set off and he became liable to the
Crown for the difference. There was no need for him to exercise
his option to buy expressly. It was enacted that the sale or
disposition by him of the flour should be deemed an exercise of his
right to buy and that, if he made a sale or disposition, he should be
liable to pay the Minister for the flour. At times prescribed by
regulations the miller must send in returns of the flour coming into
existence in his hands. The regulations provided for fortnightly
returns and prescribed forms of return which all assumed that the
miller would sell the flour and thus become liable for the standard
price.

In accordance with the statutory provisions which so far I have
summarized, if the miller made the returns and paid the difference
between the two prices, he could carry on his operations of gristing
wheat and selling flour with no change. This difference went to a
special fund established under the Audit Act called the ““ Relief to
Necessitous Farmers & Graziers Working Capital Account.” The
Flour Acquisition Act provided that the fund should be applied to
the relief of necessitous farmers. The difference went to the fund
because the statute provided that the proceeds of any sale received
by the Minister should be paid to the Treasury and carried to a
special account the balance of which, after payment of any com-
pensation payable under the Act and of expenses, should be applied
to the fund. Thus, if millers carried on their trade by selling the
flour they gristed, a levy for a public purpose would be made upon
them at a flat rate per ton. On selling the flour the miller would
incur a legal liability to the Crown at that rate. But the statute
did not impose upon the miller any obligation enforceable at law to
re-acquire the flour he gristed. What would be his position if he
did not? He would then claim compensation at the fair and
reasonable price fixed by the committee. But his right to that
compensation was qualified. The Minister could sell the flour when
and at such price and on such terms as he chose. If the sale produced
less than the price fixed by the committee, the statute enacts that
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the miller should get only the net proceeds of the sale so made by
the Minister. If it produced more, he would get compensation
according to the price fixed by the committee. In the meantime
the miller would hold the flour on behalf of the Crown, but at his
own risk so that, in the event of loss or destruction, he would receive
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to hold the flour until the Minister sold it, unless the Minister thought
fit to take possession of it. If he had made forward contracts he
could not fulfil them out of his own flour, and, if he bought flour
from other millers in New South Wales or from other States, it would
be open to the Minister to acquire it under a particular power of
acquisition conferred by the Act and to do so at the rate fixed by
the committee.

It is apparent that the situation in which these provisions of the
statute placed the miller afforded a strong incentive to him to take
the step of selling whatever flour he gristed and of thus incurring
the obligation of paying the rate per ton by which the standard
price exceeded the fair and reasonable rate. He might stop milling.
If he did, there would have been no flour and for that reason no
payment. In the same way an avowed excise might operate to
prevent the production of a commodity, and when there is no produc-
tion then there would be no levy payable. But, if the miller produced
flour, he then came face to face with a dilemma created by the
statute. The dilemma consisted of alternatives prescribed by or
under the statute. The one, namely, sale, involved the levy of a
tonnage rate. The other involved loss of his power of disposal of
the flour, storage of the flour at his own risk and expense for as long
a period as the Executive Government chose, and a title to no greater
sum than the net proceeds of the flour when and if sold by the Crown
and perhaps to less. It involved also the suspension of the miller’s
ordinary business. The disadvantages thus artificially created form
a strong deterrent under the influence of which he would be extremely
unlikely to reject the alternative involving payment of the subvention
to the special fund at the ascertained rate per ton. It is evident on
the face of the statutory provisions in question that they could
achieve no purpose except raising the fund. For, except for the
statistical value of the returns of flour milled, the elaborate clauses

Dixon J.
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appear capable of producing no other useful result. It is reasonably
clear, therefore, that the desired end is sale by the miller and payment
of the subvention. Thus, although it is true that the statute does
not impose an ordinary legal duty to pay enforceable by judicial
process, it makes the raising of money its purpose and seeks to secure

FLOIE‘ Miiis fylfilment of that purpose by imposing a clear detriment upon the

TD.

Dixon J.

miller who refrains from paying. This appears to me to be indis-
tinguishable from a sanction incurred by failure to pay. Suppose
the statute had required the miller under penalty to buy back from
the Crown at the standard price the flour on his hands which had
vested in the Crown as he produced it by milling. The result would
have been that, unless he disobeyed the provision and incurred the
penalty, a compulsory acquisition and re-acquisition would have
taken place at different prices and the excess of the second price over
the first would have been payable by the miller to the Crown. As
performance of the legal duties in that case imposed by statute
would produce no other effect than direct liability to the Crown
in a money sum calculated at a rate per ton on flour produced, and
to be applied to public purposes, it would, I think, clearly have
amounted to a tax in spite of the process of acquisition and
re-acquisition and set off of prices by which the result was achieved.
Having regard to its incidence the tax would have been a duty of
excise on flour. But, instead of compelling the miller under penalty
to re-acquire the flour at the standard price, the statute left him at
liberty to take compensation for his flour without re-acquiring it.
but imposed upon him conditions or exposed him to consequences
calculated to deter him from adopting such a course. The difference
between, on the one hand, the express imposition of a legal duty to
take a given course with penal consequences for breach, and, on the
other hand, the requirement that the party shall pursue either that
course or some other course exposing him to greater burdens or other
worse consequences lies in the form of the sanction, its nature and
the mode of imposing and enforeing it, rather than in the substantial
result. When, for the purpose of securing conformity to a prescribed
course of conduct, legislation creates for those who do not conform
a situation involving greater pecuniary or other burdens, it adopts
a method of penalizing departure from the rule it lays down.
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The course of conduct in the present case consists in no more than
the regular payment to the Treasury of money calculated according
to a defined or ascertained measure. Upon the face of the statute and
the proclamations considered together, and indeed of the statute
considered alone, it appears that it was the purpose of the provision
now in question to obtain such payments from millers of flour in
New South Wales. When the desired contributions are obtained
not by direct command but by exposing the intended contributor,
if he does not pay, to worse burdens or consequences which he will
naturally seek to avoid. the payment becomes an exaction. The fact
that no legal obligation to pay is imposed enforceable by direct
legal remedies, civil or eriminal, will not, in my opinion, prevent
the exaction fulfilling the description of a tax ; because in truth it
is exacted by means of sanctions designed to that end, sanctions
consisting in the detriments arising from the adoption by the tax-
payer of the alternative left open by the legislation.

That the only alternative left open involves detriments so substantial
as to form a powerful deterrent to its adoption I am unable to doubt.
That it was intended to have such an effect appears from an examina-
tion of the statute and from the difficulty of discovering any other
object it was designed to achieve. There are thus three features present,
viz., a course left open to the producer of flour involving contributions
to the Treasury for a public purpose, an alternative course, the only
alternative if production continues, which involves detriment to
the producer who takes that course, and a purpose of so inducing
him to make the contribution.

If all this had been done by the State legislature itself, I should
have thought that it amounted to the imposition of a duty
of excise. But an essential part of the plan is the adoption
of a standard price that exceeds the fair and reasonable price
fixed by the committee and the duty or power of fixing the
standard price is delegated to the executive. It sufficiently
appears from the Act itself that it contemplates the adoption of
a standard price in excess of the committee’s price. For it assumes
in its provisions that there will be a difference payable to the
Minister by the miller and that there will be a resulting fund
for farmers’ relief. But, in any case, as the act of the Executive
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must depend upon the power conferred by the legislation, if it is the
Executive determination which completes the plan that results in
the imposition of an excise, the attempt to confer the power so to
complete the plan must infringe upon the exclusiveness of the federal
legislative power to impose duties of excise. It is, perhaps, needless
to add that the complicated scheme of State enactment is to be
accounted for by the absence of power to impose duties of excise.
It is an attempt to raise a fund by contributions obtained as flour
is milled and sold, contributions working out at a rate per ton. The
fact that it is an attempt to secure the same result as would have
been obtained by a duty of excise if such a duty fell within the
legislative power of the State Parliament does not necessarily mean
that the attempt fails. The same ends may be attainable by different
means. Some means may be within power, others may be outside
it. But it does explain what otherwise might appear the strange
form and policy of the enactment. It explains why it is that on a
close examination of the statute and a consideration of its actual
operation, 1t turns out to be a means of imposing what in truth is a
duty of excise.

For these reasons I am of opinion that judgment in demurrer
should be given for the defendant.

Evarr J. Sec. 6 (5) of the New South Wales Flour Acquisition
Act 1931 imposes upon an owner of flour the obligation to pay to the
Minister for Agriculture a sum of money euphemistically called the
“ balance of the purchase money.” The question raised by the
present demurrer is whether such obligation is a duty of excise
within the meaning of sec. 90 of the Commonwealth Constitution.
If it is such a duty, the imposition is rendered void by sec. 90 of the
Commonwealth Constitution, which takes away from the State
Parliaments all power to impose duties of customs or excise, or to
grant bounties on the production or export of goods, and gives such
power exclusively to the Commonwealth Parliament.

It 1s plain that the question is one as to the limits nter se of the
constitutional powers of the Commonwealth and the State of New
South Wales so that, although the demurrer was entered in the
Supreme Court of New South Wales, it would, in any event, have
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fallen to be determined by this court in pursuance of the provisions
of secs. 38A and 404 of the Judiciary Act. As it was, an order under
sec. 40 of that Act was made bringing the matter to this court before
any hearing in the Supreme Court.

The true nature of the ‘ balance of the purchase money” in
sec. 6 (D) of the New South Wales Act is illustrated by examining
the claim made against the present defendant by the Government
of New South Wales. The claim is for a balance of purchase money
amounting to the sum of £8,479 3s. 9d. The sum is calculated as
follows : after the commencement of the operation of the Flour
Acquisition Act, 5,652 tons of flour were produced by the defendant—
a flour milling company. By the operation of sec. 3 (2) of the Act,
such flour became vested in the Crown. The rights of the defendant
as prior owner of the flour became converted into a claim for compen-
sation under sec. 3 (3). Such compensation is assessed on the basis
of the “ fair and reasonable price of flour,” which is fixed by a
committee under sec. 5 (1) of the Act. In the present case, such
price was fixed at £8 10s. per ton. Subsequently, the 5,652 tons of
flour were again vested in the defendant pursuant to sec. 6 of the
Act, which provides for an automatic repurchase by the miller of
the expropriated flour upon the miller’s selling his flour in the course
of his business, i.e., selling the flour, which, until the moment of sale
is the property of the Government. The * price ” payable on such
“ repurchase ” is fixed by the Government itself under sec. 6 (4) of
the Act, and is known as the “standard ” price. In the present
case, the price operating in respect of the subject flour was £10 per
ton, and £8,479 3s. 9d. is the price arrived at by charging £1 10s.
per ton in respect of each of the 5,652 tons of flour.

It is obvious that the legislative scheme operated as a levy upon
the defendant of £1 10s. per ton of flour produced, i.e., the difference
between the two prices of £10 and £8 10s. Sec. 6 (5) of the Act
shows that the imposition of this levy is a direct object of the Act,
because it provides that the so-called * compensation ”” money shall
be set off against the price payable to the Minister under sec. 6 (4),
Le., the so-called ““standard” price. The sub-section then goes on
to provide that, after such compulsory set-off, the so-called *“ balance
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of the purchase money ” shall be paid to the Minister “ in the manner
and at the time prescribed.”

What is “ prescribed ” also illustrates the nature of the scheme
of taxation which is so patent on the face of the Act itself. The
regulations under the Act provide that *“ the balance of the purchase
money to be paid to the Minister in accordance with sub-sec. 5 of
sec. 6 of the Act ” shall not only be paid in a certain way, but that
(a) returns shall be made by flour owners in a form which shows
that there will be a balance against the owner, measured by the
difference between ““ compensation ”” and *“ standard price ”’ in respect
of each ton of flour, and (b) that flour owners must enclose the cheque

)

for the ““ balance of the purchase money ” with each return.

By its title, the Act describes itself as one which authorizes the
compulsory acquisition of flour in New South Wales, and which
provides for compensation in respect of such flour and for its sale and
disposal. But such a title only attempts to conceal or camouflage
the reality of the matter. The absence from the Act of any
permanent machinery for administration shows that it was never
intended that the Government should enter into the business of
flour merchant. While sec. 6 (1) compels the Minister to sell all
flour acquired under the Act, it hurries on to provide that the owner
of the flour immediately prior to the acquisition, “ shall have the
first right to purchase the flour in his possession at the time of the

acquisition.” Further, no provision is made for an owner
desiring to exercise a right of purchase in respect of part only of
the flour taken from him. The owner who, in the typical case,
may be regarded as identical with the miller who produces the
flour, is not even expected to notify the Government that he is
exercising his so-called right of repurchase, because sec. 6 (3) states
that, if an owner sells or disposes of the flour he produces, that in
itself is deemed to be an exercise of the right of repurchase. This
is the automatic repurchase already illustrated by reference to the
facts of the present case. Further, no change of possession of the
flour 1s contemplated by the Act. The normal working of the Act
assumes (see sec. 3 (8)) that the owner or producer of it is to hold
it on behalf of the Crown, and, unless the Minister takes possession
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of the flour or the owner exercises his option of repurchase, the flour
is to be at the risk of the former owner.

All this roundabout machinery is designed to carry out one
scheme, 1.e., to compel producers of flour in New South Wales to pay
to the Government a sum of money called the “ balance of the
purchase money.” The amount of that sum is really fixed by the
Government upon the basis of each ton of flour produced, for the
“ balance ” per ton is always the difference between the compensation
per ton fixed by the committee under sec. 5 (1) and the * standard
price ” fixed by the Government under sec. 6 (4) of the Act. The
latter will always be the higher, because the compensation is always
to be set off against it. The Act also contemplates that a fund
for necessitous farmers will be created.

What is the answer to the defendant’s contention that the
obligation to pay the balance under sec. 6 (5), which obligation is
sought to be enforced in the present action, is a duty of excise within
the meaning of sec. 90 of the Commonwealth Constitution ? First,
it was said that no obligation to pay any balance could come into
existence unless a miller thought fit to repurchase the flour produced
by him, and there was no obligation to repurchase. This argument
is not convincing. In the case of a flour miller, the only alternative
to repurchasing the flour is to give up his business altogether. If
he desires to continue in business, he simply must retain or regain
the property in the flour which he has produced, and then proceed
to sell it at a profit in the ordinary course of his business. Indeed,
the Act also intends that the New South Wales flour miller will
continue to produce and sell flour in the ordinary course of his
business, because it makes such selling an automatic repurchase by
the miller of his own flour. When we investigate the real nature of
the obligation to pay the ““ balance of the purchase money,” it stands
revealed as a levy, a charge or a tax upon the production of flour.
In other words, it is an ordinary duty of excise.

Then it was argued that the State has power to expropriate the
flour within its borders and to sell such flour. But all the powers
of the parliament of a State, including the power of expropriation,
are subject to the Commonwealth Constitution, and no parliament,
whether State or Commonwealth, can avoid any of the over-riding
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mandates of the Commonwealth Constitution by attempting to
disguise the real nature and effect of its enactments. A striking
illustration of this qualification upon the general power of expro-
priation was provided by James v. Cowan (1), which shows that such

o wsy Power cannot be used to infringe sec. 92 of the Constitution (Cf.

HomEeBUS

Frovr Miis R v, Vizzard ; Ex parte Hill (2) ). And what is true of sec. 92 is also

Ltp.

Evatt J.

true of sec. 90 or any other over-riding constitutional provision.
During argument, I inquired whether any miller had, during the
period of the operation of the Act, failed to exercise the option of
repurchase. It was stated at the Bar that no such case had ever
been known. This is not surprising, because the Act and regulations
contemplate that no such case shall ever occur. I am strongly
of opinion that, where the court has to investigate the question
whether a State enactment imposes a duty of excise, it may be
necessary to enquire into the actual operation of the enactment.
In such cases, a demurrer may be a very inconvenient form of
proceeding. It is to be noted that in the Privy Council case of
Attorney-General for British Columbia v. McDonald Muwrphy Lumber
Co. (3), Lord Macmillan, dealing with a question in some respects
analogous to the present, referred to the actual way in which the
relevant enactments operated as ‘ the best evidence that the tax
was intended to be to all intents and purposes an export tax.”
Had the present question been, in my view, susceptible of doubt,
I would have favoured an investigation into the operation of the
present Act upon the milling business—an investigation which this
court could have directed. The annual reports of the Auditor-
General of New South Wales would have found a place upon such a
hearing. By way of illustration, in the report for the financial
year ending 30th June 1932, the Auditor-General thus referred to
the results of the Flour Acquisition Act: “ To 31st December 1931,
the charge collected was at the rate of £2 15s. per ton; from. Ist
January 1932, the rate was reduced to £1 10s. per ton” (p. 63).
In the report of the financial year ending 30th June 1933 the
accounts were set out with the comment that “ the original levy of
£2 15s. per ton was reduced as from 1st January 19327 (p. 191).

(1) (1932) A.C. 542; 47 C.L.R. 386.  (3) (1930) A.C., at p. 383.
(2) (1933) 50 C.L.R. 30, at p. 93.
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Finally, in the report for the financial year ending 30th June 1935,
the Auditor-General gave a summary showing that the Government
had collected £277.518 2s. 2d. from the Act, and added : ° the
original levy of £2 15s. per ton was reduced to £1 10s. as from Ist
January 1932, and operated until repeal of the Act on 3rd December

419

H. C. orA.
1936-1937.
H(.J

ATTORNEY-
(GENERAL
(N.S.W.)

v

HoMeBUSH

19337 (p. 176). And it appears from such official accounts that Frour Mrris

no miller ever failed to exercise his so-called ‘‘ option,” and that
the obligation to pay * the balance of the purchase money ” was

2

universally regarded as a “levy ” or a “ charge ” upon the millers
in respect of each ton of flour produced by them.

In my opinion, evidentiary material of the character summarized
above might be of decisive significance if the true nature of the
present statutory ° obligation” were in doubt. But it seems to
me that the present question is not attended with sufficient doubt
to require reference to such material.

One further matter may be mentioned. I think that counsel for
the State of New South Wales was right in insisting that, as a body,
the millers have little or nothing to complain of in respect of the
imposition we are here considering, and that any suggestion of
hardship is fanciful. But the reason for that is that the Act intends
that the millers will pass the tax on to their customers to the intent
that the public of New South Wales, as the ultimate consumers of
bread, will bear the real burden of the charge or levy. And this
fact itself reinforces the conclusion that the  obligation to pay the
balance,” which is in truth a charge or levy or tax on New South
Wales flour producers, is a “duty of excise,” a well-known
characteristic of which is that it will be passed on to the consumer.

The demurrer of the defendant should be upheld and judgment
in the action entered for the defendant with costs, here and in the
Supreme Court.

McTierNan J. The validity of the Flour Acquisition Act 1931,
enacted by the legislature of New South Wales, is called in question
by the defendant which demurred to an information filed by the
Attorney-General of New South Wales in the Supreme Court of the
State in an action brought on behalf of His Majesty to recover from
the defendant moneys alleged by the informant to be due and payable

1ant

Evatt J.
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by it under the above-mentioned Act. One of the grounds of the
demurrer is that the Act invades the exclusive powers of the Parlia-
ment of the Commonwealth to impose duties of excise and that the
information is therefore bad in law. The question for decision is
whether the moneys sought to be recovered are an excise duty on
flour.

The Act provides that the Crown shall sell all flour which was
vested in or acquired by it under the Act. The rights of all persons
divested of property under the Act are converted into claims for
compensation according to the rate fixed under its provisions. The
Act obliges them to hold the flour after its expropriation for the
Crown and exposes them to the risks incident to property in the
flour as if it had not passed to the Crown. The Act gives a
discretionary power to the Crown to take possession of the whole
or any part of the flour. It says that the expropriated owner of
any flour shall have the first right to purchase it from the Crown,
and by a peculiar provision declares that he may exercise this right
by selling the flour, and if he does, he shall be deemed to have
purchased it. The Act sets up machinery for fixing a standard
price to be paid on the purchase of the flour from the Crown. It
directs that there is to be set off against the moneys, the amount of
which is based on the standard price, payable to the Crown by any
person, who either bought or is deemed to have purchased flour from
the Crown, the compensation payable in respect of the expropriation of
the flour. The excess of the purchase money over the compensation
is cloaked under the title of ““ the balance of the purchase money.”
It is payable to the Crown by the purchaser or the presumed pur-
chaser, as the case may be. The moneys paid in discharge of the
liability are directed to be applied by the Executive for the relief of
necessitous farmers.

It follows that a miller could sell any flour which he produced
in his business and to which the Act applied, notwithstanding its
acquisition from him by the Crown: such sale took effect as a
purchase from the Crown by the miller as well as a sale by the miller
to his buyer ; the miller became liable to make a contribution to the
revenue, and the liability was dependent on the sale which he made
to the buyer of the flour. Now the Act did not lay the miller under a
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legal obligation to exercise this power of disposing of the flour after H.C.or A.

its acquisition without expressly purchasing it from the Crown. 193&237'
But legal compulsion to do an act to which liability to pay moneys Arrorsey-
GENERAL

to the Crown attaches, is not necessary to make such liability taxation. (n.s.w.)
It may be an exaction aithough there is no legal compulsion to do .
the act to which it attaches. A liability becomes an exaction if FLOUETIIKLU‘IS
the legislature attaches it to an act which a person is constrained to do

in order to avoid loss or inconvenience to his business or other serious
detriment. The miller was confronted with the alternative of holding

the flour or purchasing it from the Crown or selling it to his customers

without actually purchasing it from the Crown. If he merely held

the flour, his possession of it would be regulated by provisions which

indeed were calculated to deter an expropriated owner from such a

course. Moreover, it is manifest that the intention of the Act was that

the flour should be sold in order to enable the Crown to derive revenue.

It was not necessary for the miller to purchase the flour from the Crown

to qualify himself to sell it, and if he purchased it the Minister could
compulsorily resume the whole or any part of the stock. Further,

by purchasing the flour he became liable to pay the excess of the

purchase money over the statutory compensation payable in respect

of the first expropriation ; a subsequent acquisition from him of the

same flour could be made by the Minister at the rate fixed by the

statutory committee. The legislature has however contrived to ,
enable the miller to sell any flour which had been expropriated as

if there had been no expropriation. But it has attached to any sale

made under this power the liability of contributing money to the

revenue, the expropriation being the means to an end. In my

opinion this liability is a tax or an exaction levied on the miller by

the Act. For if he were to refrain from exercising the power to sell

the flour without expressly purchasing it and made all his sales to
customers from stocks actually purchased from the Crown, he would

McTiernan J.

forgo valuable immunities and advantages and expose himself to
serious interference by the Executive in his business. The occasion
for levying the liability created by the Act on a miller or any person
exercising the power to sell any flour is the sale of such flour. In

my opinion the liability is therefore an excise tax on flour (See
VOL. LVI. 28
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Judgment upon the demurrer should be given for the defendant.
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Judgment for defendant wpon the demurrer with

costs including costs of motion to refer to
High Count.

Solicitor for the informant, J. E. Clark, Crown Solicitor for New

South Wales.

Solicitors for the defendant, D. R. Hall & Co.
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Workers’ Compensation—=Statutory compensation— Payment into office of commission
by employer of deceased worker—Money paid in—Application by widow—
Payments out to widow—Action by widow wnder Compensation to Relatives Act
1897-1928 (N.S.W.)—Further payments out after issue of writ—Allernative
remedies—Option—Knowledge of widow—Proof—*“In such case’— At his
option ”—*“ Proceed ”—Workers' Compensation Act 1926-1929 (N.S.W.) (No. 15

of 1926—No. 36 of 1929), sec. 63*.

* Sec. 63 of the Workers Compensa-
tion Act 1926-1929 (N.S.W.), provides
as follows :—* Nothing in this Act
shall affect any civil liability of the
employer where the injury was caused
by the personal negligence or wilful
act of the employer or of some person
for whose act or default the employer

(1) (1904) 1 C.L.R. 497.

is responsible. (2) In such case the
worker may, at his option, proceed
under this Act or independently of
this Act, but he shall not be entitled
to compensation under this Act, if he
has obtained judgment against his
employer independently of this Act.”

(2) (1926) 38 C.L.R. 408.

(3) (1927) 39 C.L.R. 139.



