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Sees. 77 (2) and 85 of the Licensing Act 1932-1936 (S.A.) do not authorize 

the forfeiture of a licence unless the person holding or deemed to be holding 

the licence has within three years been convicted three several times of offences 

for which a licence is liable to be forfeited. 

Pursuant to the Licensing Act 1932-1936 (S.A.) a limited company was the 

holder of a publican's licence in respect of a hotel. M. had been approved by 

the Licensing Court as manager of the licensed premises for the purposes of 

the Act, and was accordingly, under sec. 85 (3) of the Act, deemed to be the 

* The Licensing Act 1932-1936 (S.A.) 
provides : — B y sec. 77 (2) : " If any 
person holding a licence is within a 
period of three years convicted three 
several times of" certain " offences 
. . . the special magistrate or jus­
tices by w h o m that person is convicted 
for the third offence or the court shall 
declare the licence to be forfeited." 
B y sec. 85:—"(1) A company incor­
porated under the laws of the State, 
and with the sole object of carrying on 
the business of a licensed victualler, 
m a y hold a publican's licence in respect 
of one hotel only. . . . (2) LTpon 

applying for any such licence the com­
pany shall submit to the court the name 
of a person as its manager of the licensed 
premises. . . . The licence shall 
state the manager's name, and the 
approval in writing of the special magis­
trate constituting the court shall be 
necessary before any change of manager 
will be recognized for the purposes of 
this Act. (3) For the purposes of this 
Act the manager of the licensed prem­
ises shall be deemed to be the person 
licensed in respect of the premises or 
the holder of the licence thereof; and 
the premises shall be deemed to be his 
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holdei nl the licence. M. was within three years convicted three several time6 H. C of A. 

nl i.hi in < foi which a licence was liable to forfeiture under sec. 77 (2) of the 1940. 

Ail, bul, although the third offence was committed while he continued as 

manager, ho was not convicted for that offence until after he had ceased to be 
° NATIONAL 

managei andanen manager had been appointed and approved by the Licensing H O T E L L T D . 
( null. 

MCNALLY. 
Held that, as m llii time of the third conviction M. had, with the approval 

nf the court, ceased to be manager, he was DO longei deemed to be licensee 
nil the licence could not be forfeited by reason oi oil conviction. 

Decision of the Supreme Court of South Australia (Full Court): Inter­

national Hotel Ltd. v. McNally, (1940) S.A.S.B. 21, reversed. 

APPEAL from the Supremo Court of South Australia. 

International Hotel Ltd. was the holder of a publican's licence in 

respect of the International Hotel at Port Pirie. It held this licence 

pursuant to the Licensing Act L932 1936 (S.A.). On 30th August 

L933 OIK- Mullins was duly approved as manager oi the licensed 

premises on behalf of the company. He continued a- manager until 

L8th September 1939. On thai date one Morris was approved u 

manager of the licensed premises by the special magistrate con­

stituting tlic Licensing Court, and be thereafter acted as such 

manager. During Mullins's term as manager, lie committed three 

offences which were of such a kind as to renders licence liable to 

forfeiture under sec, 77 (2) ol the Act. He was convicted of the 

first two offences on 23rd September L938 and 8th February L939 

respectively. In respect of the third offence, which was committed 

mi I7ih July 1939, be was convicted on 3rd October 1939. The 

substitution of Morris for himself as manager "I the hotel thus 

occurred between the commission of the third offence and tin- date 

of the conviction of .Mullins therefor. 

The Licensing Court declared the licence to be Forfeited under 

sec. 77 (2) of the Act, and. on an appeal by the company, the Full 

Court of the Supreme Court of South Australia held that the licence 

was liable to forfeiture for the commission of the three offences. 

notwithstanding that the conviction for the third offence occurred 

lioensed premises or the premises in 
reepeol oi whioh he is licensed or holds 
a hoeni c. 11) In addition to the man 

i in- oompanj shall be liable to paj 
the amounl ol anj fines or penalties 
incurred or inflicted in oonsequence ol 
anj offenoe upon the lioensed premises 
againsl tins Art.'' 

See. 23 ol the Acts Interpretation Act 
1916 1936 (S.A.) I'ION ides : " Ever} 

A.t. and everj provision or enactment 
thereof, shall U deemed to be remedial, 
and shall accordingly receive such fair. 
large, and libera] construction and 
interpretation as "ill best ensure the 
attainment of the object of the Act 
ami of such provision 01 enactment. 
according to their true intent, meaning. 
and spirit." 
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H. c. OF A. after the manager's dismissal : International Hotel Ltd. v. McNally 
1940. (1) \ 

From this decision the company appealed to the High Court. 

Travers (with him J. E. Kelly), for the appellant. In Roenfeldt 

v. Flecker (2) it was held that a limited company could not hold 

a licence under the Licensing Act of South Australia then in force. 

A company was empowered to hold a licence by the amending Act 

of 1908, which contained the equivalent to the present sec. 85. 

Sec. 77 or its equivalent dates back to 1859. Having regard to the 

history of the legislation, sees. 77 and 85 do not have to be read 

together. Moreover, without sec. 77, there are adequate sanctions 

for proper behaviour by a company licensee : See sees. 85 (2),. 

(4), 76 (2) (a), (b). For a valid forfeiture it is necessary, first, 

that there is at the time of forfeiture an existing licence, and, 

secondly, that a person has been thrice convicted while he held that 

licence. In this case, when forfeiture was declared, an unconvicted 
manager of an unconvicted company was holding the licence. If 

a limited company cannot be prosecuted for licensing offences, it 

cannot be a person three times convicted within the meaning of 

sec. 77 (2). If it can be prosecuted, the answer to the forfeiture 

here is that it has not been. The manager is deemed to be the 

holder of the licence, and forfeiture on account of his convictions 

merely forfeits what he is deemed to hold : See sees. 77 (4), 51, 66. 

In fact no forfeiture was ordered against Mullins. H e would not 

be disqualified, because no order for forfeiture was made against 

him. O n the true construction of sec. 77 (2), for a forfeiture to be 
effective the manager must be manager at the time of each convic­

tion. Sec. 79 shows that, if manager B were to succeed to the 

convictions of manager A, the Act would have expressly said so. 

The Supreme Court of South Australia held on the authority of 
Coppen v. Moore [No. 2] (3) that the company was not liable to-

conviction for acts of its manager. It is submitted that it is a fortiori 

regarding forfeiture of the licence. If the company is otherwise 

responsible for penalties, sub-sec. 4 of sec. 85 is superfluous. If, 

however, that sub-section is necessary to render the company 

liable, a similar provision is necessary in sec. 77 if a company's 

licence is subject to forfeiture under that section. [He also referred 

to Mellor v. Lydiate (4) ; Pharmaceutical Society v. London and 

Provincial Supply Association Ltd. (5).] 

(1) (1940) S.A.S.R. 21. 
(2) (1903) S.A.L.R. 136. 
(3) (1898) 2 Q.B. 306. 

(4) (1914) 3 K.B. 1141, at pp. 1153, 
1160. 

(5) (1880) 5 App. Cas. 857. 
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Huiiumi K.C. (with him Pickering), tot tine respondent. It is H ' • 

unlikely thai the legislature intended fcoconfei on a companv licensee ",4"-

any greater immunity than thai enjoyed by a physical licensee. . 

For the purposes of this Act" in sec. 85 (3) refers to tie kind of SATHMAL 

provision, mostly contained in Part VI. of tie- \d. which relates to "'"^ '-T"' 

rights, duties and liabUities of licensees. Sec. 86 makes it clear MCNALLY. 

that the licence and the luisiness are the company's. Sec. 57 and 

• mber of other ections which refer to the licensee must refer to 

the companv. " Person holding a licence " m sec. 77 (2) means 

the company. Imt. Mullins being deemed to lie the licensee, tie 

company's licence becomes vulnerable because ol his three convic­

tions. Tin- company comes within sec. 77 (2) because .Mullins, 

qua manager, has heen thrice convicted. Then- i- only "in- licensee, 

the companv. and three indorsements have heen made on the 

company's licence pursuant to sec. 257. This is the rational 

construction; any other construction would confer on a company 

licensee immunity from forfeiture for three Convictions. At tie-

least, see. 77 (2) is satisfied by three convictions of persons deemed 

to he the holder of the licence lit the time of the otVellce. The 

companv is vicariously liable for tin- offences committed by its 

manager so as to make the licence subject to forfeiture (Acts Into 

pretation .let L915-1986 (S.A.), see. 22). 

Tracers, in reply. See. 77 (2) is so ambiguous thai ii ought to 

he construed against forfeiture (R. v. Attains (I) : Bond v. Denton 

(2) ). 
('ur. adv. cult. 

The following written judgments were delivered : on. n. 

RlOH J. This appeal involves the question whether the forfeiture 

of the licence of the appellant company is valid or not. The special 

magistrate ordered that it should be forfeited, and the Supreme 

Court of South Australia upheld that order. 

Before the alteration in the law effected in 1908 which is now 

expressed in sec. 85 of the consolidating statute the Licensing Act 

1932 L936 of South Austraha it was held, m Rut >,/< 1,1/ v. Linker 

(3), that neither an incorporated company nor any person on its 

behalf could hold a licence. Sec. 85 (3), which provides that the 

manager of an incorporated companv shall be "deemed to be"' 

the licensee, contains the machinery for making the Act effective 

where a licence is granted to such a companv (Bond v. Denton (4) ). 

ih (1838) 53 C.I..K. 663, at p. 567. 1903) S.A.L.R. 136. 
12) (1933) S.A.S.R, 82, at p. s: : (4) (1933) S.A.S.R., at p. 85. 

(1933) S.A.S.R 112, at p. IIS. 



28 HIGH COURT [1940. 

. . OF A. " rpr^ w o r (j ' deemed ' introduces an artificial definition which, in 

L J m y view, is only intended to be applied as long as the conditions 

INTER- exist to which it is intended to apply " (per Sankey L.J., as he then 
NATIONAL was, in Leitch v. Emmott (1) ). N o w , what are the conditions in 
tiOTEL L T D 

„ ' the instant case ? The admitted facts are that one Mullins had 
M C N A L L Y . been convicted three several times of offences for which a licence is 
B,ich j. liable under sec. 77 of the Act to be forfeited. At the date of the 

first two convictions this person was the manager of the appellant's 
hotel, but on the occasion of the third conviction he had been 
replaced by another manager duly approved by the Licensing Court. 

B y sec. 85 (3) the manager of an incorporated company is to be 

deemed to be the holder of the licence belonging to the company. 

This licence becomes forfeitable under sec. 77 (2) when the manager 

in his artificial capacity is thrice convicted. But at the date of the 

third conviction an approved change of managership had been 

effected and " the conditions no longer existed to which the artificial 
definition is intended to apply." 

For these reasons I think the appeal should be allowed. 

STARKE J. The North-Eastern Licensing Court of South Austraha 

m a d e an order that the licence of the International Hotel Ltd. 

should be forfeited. A n appeal is n o w brought to this court from 

a judgment of the Supreme Court of South Australia affirming 
that order. 

The facts are not in dispute. The appellant, the International 

Hotel Ltd., was the holder of a publican's licence under the Act in 

respect of the International Hotel at Port Pirie. One Mullins had 

been approved by the court as manager of the licensed premises for 

the purpose of the Act. H e was, within three years, convicted of 

three several offences for which the licence was Hable to be forfeited 

under the Act, namely, on 23rd September 1938, 8th February 

1939 and 3rd October 1939. But between the date of the commission 

of the third offence, namely, on 17th July 1939, and the date of 

conviction for that offence, 3rd October 1939, Mullins ceased to be 

manager of the licensed premises, and on 18th September 1939 one 

Morris was approved by the special magistrate constituting the 
court and thereafter acted as manager of the hotel. 

The question depends upon the interpretation of some confused 

sections in the Licensing Act 1932-1936 of South Australia. By 

sec. 77 (2) it is provided that, if any person holding a licence is within 

a period of three years convicted three several times of certain 

(1) (1929) 2 K.B. 236, at p. 24S. 
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offences, the special magistrate or justice by whom that person is H 

convicted for the thud offence or the Licensing Court shall declare 

the licence to be forfeited. B y sec. 4 "licensed person" or 

" licensee " means a person holding a licence which is for the tine 

heme in force and authorizes the act or matter referred to. And 

sec 85 provides: "(I) A company incorporated under the laws 

of the State, and with the sole object of carrying on the business of 

a licensed victualler, m a y hold a publican's licence in respect of one 

hotel onlv. . . . (2) Upon applying for any such licence, the 

companv shall submit to the court the name of a person as its 

manager of the licensed premises, and for the purpose of objections 

that person shall be deemed the applicant. The licence shall 

the manager's name, and the approval in writing of the special 

magistrate constituting the court shall be necessary before any 

change of manager will be recognized lor the purposes of this Al I 

(:>) For the purposes of this Act the manager of the licensed premises 

shall be deemed to be the person licensed in resped ol tin- premises 

or the holder of the licence thereof; and the premises shall be deemed 

to be his licensed premises or the premises in resped of which In- is 

licensed or holds a licence. (4) In addition to the manager, the 

company shall be liable to pay the amount of any lines or penalties 

incurred or inflicted in consequence of any offence upon the lioensi d 

premises against this Act." Perhaps I should add a reference to 

a curious seelmn in the Acts Interpretation del 1915-1936 (8.A.). 

It is see. 22 and provides: " Every Act. and every provision oi 

enactment thereof, shall be deemed to be remedial, and shall 

accordingly receive such fair, large, and liberal const nut mn and 

interpretation as will best ensure the attainment of the object ol 

the Act and of such provision or enactment, according to their true 

intent, meaning, and spirit." 

Now. the Act allows companies incorporated in South Australia 

to hold publicans' licences, but it recognizes that an abstraction in 

law such as a company can only operate through agents. So the 

Act requires that it shall operate through a manager approved by 

the court, who shall be deemed to be, though he is not in fact, the 

person licensed in respect of the premises or the holder of the liceni e 

thereof. However. 1 agree with the learned judges of the Supreme 

Court that the Act docs not impose a dual responsibility which 

allows a company to be prosecuted for offences committed by its 

manager. It is the manager who is responsible for the observance 

of the provisions of the Act. and who is subject to the sanctions 

imposed by it. subject to the provision, however, that in addition 

the company shall also be liable to pay the amount of any fines or 
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H. C. OF A. penaities incurred or inflicted in consequence of any offence upon 

I^4^; the licensed premises against the Act. 
The question comes back to sec. 77. The company was the 

holder of the licence, but even a vicarious responsibility for its 

manager could not bring it within the words of the section, for it 

was never convicted. 
That leaves for consideration the question whether a person 

deemed to be holding the licence was, within a period of three years, 

convicted three several times of offences for which a publican's 

licence is liable to forfeiture. If such a person were so convicted, 

there is no difficulty in concluding that the licence of the hotel is 

forfeited, for the licence is, for the purposes of the section, his, or 

deemed to be his, licence. The learned judges of the Supreme 

Court said that, if the act (the third offence) was an offence when 

it was done, the manager (Mullins) was liable to conviction in that 

capacity, notwithstanding his subsequent retirement or discharge. 

In this I agree, but still the words of the section only enable the 

court to declare the licence forfeited " if the person holding," which 

includes a person " deemed to be holding," the licence, was con­

victed within the prescribed period three several times of offences 

for which a licence is liable to forfeiture. Mullins, the former 

manager, however, was not within a period of three years convicted 

three several times of offences for which a licence was liable to for­

feiture. H e had ceased to be the manager and to hold or to be 

deemed to hold the licence before the third conviction. The con­
ditions prescribed for the declaration of the forfeiture of the hotel 

licence did not therefore exist. The words of the Act itself are the 

only guide to its " true intent, meaning, and spirit," and that must 

especially be so in the case of forfeiture of publicans' and other 
licences. 

The appeal should be allowed. 

D I X O N J. The judgment under appeal affirms an order of a 

Licensing Court which adjudges that the publican's licence held by 

the appellant company in respect of the premises called the Inter­

national Hotel at Port Pirie should be forfeited. The ground of the 

forfeiture is that the person w h o was the approved manager of the 

hotel was convicted three several times of offences for which, under 

the Act, a licence is liable to forfeiture. In fact he was so convicted, 

but between the time of the commission of his third offence and of 
the conviction therefor he had been replaced by a new manager 

and the change had been approved by the Licensing Court. 



Hi C.L.R.] OF AUSTRALIA :;i 

In m y opinion the tut that, at the date ol the conviction, he was H- ' "y A 

no longer manager and someone else, with the approval of the court. 

held that place is fatal to the ground on which forfeiture of the itmBr 

company's licence \, based, viz.. three convictions operating against SATTI 

its licence. The reason for this opinion depend- upon tie- manner 

in which the provisions of the Licensing Act 1932-1936 (S.A.) affecting MCNALLY. 

companies as licensees -mil those governing Forfeiture for repeated |,ixon., 

convictions operate in combmat ion. 

The general provisions of the Act, are framed as if only natural 

persons could be licensees, but a special provision of later origin 

specifically authorizes the holding of licences bv companies and 

-tales how the law is to apply to companies a- licensees. This 

specific provision is sec. 85. The lir-t -ub section authorizes com­

panies to hold licences, but the company must be incorporated in 

Smith Australia and must not hold a publican's licence in rasped 

of more than one hotel. The second sub-section requires thai the 

company musl submit the name of u manager ol tin- hotel. Mis 

name is to appear on the licence, and for the purpose ol ul.j.-i leu 

he is lo be deemed the applicant lor the licence. The eomp.Hi 

cannot change the manager of its hotel except with the approval ol 

the licensing magistrate. So far the section makes i1 cleai 'hat the 

holder of the licence is to be Ihe companv and the manager 18 to 

he its servant by w h o m it conducts the hotel. Then the third 

sub section casts upon him the liabilities and protects hun with the 

privilege ol a licensee by enacting that he shall for lie- purposes of 

the Act be deemed lo be the holder of the licence. So milch turn 

upon this subsection that it will be necessarv to state it- exacl 

terms. There are two further subsections, however, of I--

significance. The fourth, in furtherance of the policy of the pro eding 
.subsections, makes the companv additionally liable to pa v fines 

and penalties imposed on the manager for breaches of the licensing 

laws; and the tilth validates licences granted to or held by or on 

behalf of a company at the passing of the Act. 

The third subsection of sec. 85 is in the following terms: ""(3) 

for the purposes of this Act the manager of the Incused premise-

shall be deemed to be the person licensed in reaped of the premises 

or the holder of the licence thereof; and the premises shall be 

deemed to be his licensed premises or the premises in respect of 

which he is licensed or holds a licence. ' 

The decision of the appeal depends upon the result produced 

when this provision is combined with that which governs the 

forfeiture of licences held by natural persons w h o are thrice convicted 
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c- OF A- under the Act. It is to be found in sub-sec. 2 of sec. 77 and is 

. ' expressed as follows : "If any person holding a licence is within 

INTER- a period of three years convicted three several times of such offences 
NATIONAL as aforesaid, the special magistrate or justices by w h o m that person 
FiOTKT T TT) 

y ' is convicted for the third offence or the court shall declare the licence 
M C N A L L Y . to be forfeited." The reference in the expression " such offences" 
Dixon J. is to the offences described in the preceding sub-section, which 

confers a discretion to forfeit the licence of a person convicted twice 
of " offences for which his licence is liable to be forfeited as provided 
in this Act," and a long list of those offences is contained in sub-sec. 8. 

Though sub-sec. 2 might appear to require the special magistrate 
or justices when convicting to forfeit the licence, the ensuing sub­

sections make it clear that a separate proceeding is necessary; it 

must be by complaint m a d e within a specified time, and the holder 

of the licence must be notified of the time and place of hearing. 

H o w , then, does sub-sec. 3 of sec. 85 operate upon sub-sec. 2 of 

sec. 77 in reference to the facts of this case ? There has been much 

discussion of the general effect of sec. 85 (3) in the application to 

companies and their managers of the Licensing Act considered at 

large. While that discussion has its value in illustrating not only 

the variety of the consequences flowing from the provision but the 

difficulty of m a n y of its suggested applications, the precise problem 

before us can be better solved by considering the particular operation 

of the terms of sub-sec. 3 of sec. 85 upon the terms of sub-sec. 2 of 

sec. 77 than by an attempt to determine the general scope of the 
former sub-section. If this course is pursued, it will, I think. 

appear clearly that a company holding a licence under sec. 85 (1) 

whose approved manager while occupying that position is convicted 
three times forfeits its licence. For, although in law and in fact 

the company holds the licence and is not convicted within the 

meaning of sec. 77 (2) considered alone, yet by sec. 85 (3) the manager 

is to be deemed to be the holder of the licence in respect of the 
premises, that is, of the licence which belongs to the company. 

It is that licence which under sec. 77 (2) is to be forfeited when he. 

as the person w h o for the purpose of sec. 77 (2) is deemed to hold it, 
suffers a third conviction. I see no difficulty in this. The crux of 

the case appears to m e to lie in the special circumstance that, when 

the third conviction was imposed here, the person convicted was no 

longer manager. With the approval of the licensing magistrate 

a change of manager had taken place between the time of the 

commission of the offence and of the conviction. N o w , it appears 

to m e that once that change was m a d e the operation of sub-sec. 3 

of sec. 85 on events occurring after the change was to " deem " the 
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new manager and not tie- old to In- the holdei ot tie- licence. X o H 

doubi the old manager ••••> rightly convicted ol the offence even 

though it was one that onlv a licensee could commit. For at th<-

time oi ii commission le- was -nil manager and therefore to be « 

deemed the holder ol the licence. Mut at tie- 11111- • of the conviction 

not he. but someone else, was deemed to hold the company 

licence for the purpose ol sec. 77. If therefore under sub-sec. 2 

ol that eel ion it is necessarv that the person convicted -liould still 

be the holdei ol the licence at the very time of conviction and the 

licence is not liable to forfeiture if it ha- passed from him in the 

meantime to someone else, it would appear to follow that no com 

pulsory forfeiture was incurred by the company. And in m v 

opinion sec. 77 (2) does mean that at tin- tune ol conviction Un­

person convicted must hold the licence ol which a forfeiture is 

claimed. The expression " if anv person holding a licence i- within 

. . . three years convicted "is not, I think, grammatically capable 

of any other construction. It cannot mean that ii i- enough 'hat 

before or after conviction he was or became the licensee. An 

analogous provision is contained in sec. 7<i (I), which Bays that if 

any person holding a licence is convicted of felony his licence shall 

immediately thereupon be forfeited and void. Surely il a licensee 

commits a Eelony and then transfers Ins licence, the licence doe- not. 

in Ihe bands of all subsequent transferees, remain liable to forfeiture, 

if the felony should be discovered and Ins coii v nt m n secured, s,. 

•Vi (i) and 56 (I) (6) confirm the v iew that no such consequence is 

intended. A m o n g the objections open to a proposed transfer, se* 

56 (I) includes the ground that the licence is liable to forfeiture; 

and sec. 56 (I) (l>) provides that when a certificate of transfer is 

issued the transferor shall cease to be a licensed person in reaped 

of the premises, though remaining liable for acts or omMMOnfl alreadv 

done or made. A natural person, therefore, who commits three 

offences but succeeds m completing the transfer of his licence before 

his third conviction is not within tin- Operation of sec. 77 (2), and 

the licence is not forfeited in the hands of the transferee. As the 

former manager when convicted was no longer deemed to be the 

licensee, the prima facie coiiseipience is that his conviction did not 

bring the licence within the operation of sec. 77 (2). 

To escape this consequence it was urged for the complainant that 

the true meaning of the legislation is that the companv sustains all 

the burdens thrown on the manager as presumed licensee, so that 

through bim the companv suffered three convictions ; that is to say. 

that in his person the companv committed the three offences 

VOL. LXIV. 3 
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vicariously and in his person, as the actual offender in fact, the com­

pany in law suffered the convictions. In aid of this argument sec. 22 

of the Acts Interpretation Act 1915-1936 was relied upon as requiring 

the court to give " such fair, large, and liberal construction and inter­

pretation as will best ensure the attainment of the object of the Act 

and of such provision or enactment, according to their true intent, 

meaning, and spirit." Such a metaphysical conception as that 

involved in the argument does not appear to m e to represent 

either the object or the true intent of the provisions of sec. 85 (3) 

applied to sec. 77 (2). The basis of the former provision is the 

representation of the company by its manager so long as he holds 

that position, and, of the latter provision, the liability to forfeiture 

of a licence in the hands of a person convicted three times. If the 

Licensing Court thinks fit to approve a transfer before conviction 

in the case of a natural person or to approve a change of manager 

in the case of a company, then the licence escapes forfeiture on the 

ground of three convictions. 

The law m a y have been so framed because it was thought enough 

to get rid of the licensee or manager who proved himself prone to 

offending, reliance being placed on the licensing authorities not to 
approve the transfer or the change of manager if it appeared but 

a device to preserve the licence and at the same time secure a persist­

ence in offending. But in any case I do not think that the legislation 

.should be given the operation contended for by the complainant. 
I think the appeal should be allowed. 

MCTIERNAN J. I agree that the appeal should be allowed. 
The declaration of forfeiture made against the appellant's licence 

was, in m y opinion, wrong, not because a publican's licence is 

immune from forfeiture under sec. 77 (2) if it is held by an incor­
porated company, but because the conditions which that sub-section 

requires to support a declaration of forfeiture were not fulfilled in 

the present case. 

The first question is whether the condition that the person con­

victed should be a person holding a licence was satisfied. In my 
opinion, the three convictions of the manager, if made within the 

period and otherwise as required by the sub-section, would be 

sufficient to satisfy its provisions. This conclusion is justified by 

the provisions of sec. 85 (3), which say that the manager of the 

licensed premises of a company is deemed to be the holder of the 

company's licence. A manager deemed by the Act to be the holder 

of a licence is included in the class " any person holding a licence " 

mentioned in sec. 77 (2). 
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The next question is whether the person upon whose convictions H-

reliance is made to support tie- forfeiture was within a period of 

three years convicted three several times of the offences for which | 

a licence is liable to forfeit m e It is shown that a person was • 

within that period convicted two several time- of such offences 

when he was the appellant\s manager and, therefore, at such times Mi 

respectively deemed to be a person holding its hcence. It is shown 

also that he was convicted of one such offence after he ceased 

to be such manager and was. therefore, not then deemed to be a 

I., i on holding the licence. Thus, all that is shown is that a person 

holding the licence was convicted not more often than twice. The 

intention of the sub-section, according to its ordinary Luammatical 

meaning, is that the ground of forfeiture should be three convictions 

of a. person holding a licence, each conviction taking place at the 

tune he was holding the Licence. That const met m n i- supported bv 

other provisions <>l the Act; for example, sec T'"> (1). It follows 

that there are only two convictions available which satisfy tin-

requirements of the subsection and that the conditions 00 I 

to support the declaration of forfeiture do ool exist. 
It is sought to overcome this delect in the material upon which 

the declaration was made by the argument that upon tie- true 

construction of the Act each of the three convictions is m point 

of law a conviction of the appellant and. as it was truly holding 

the licence at the tune of each of tin- convictions, the case fo] the 

forfeiture of the licence was complete. It does not seem to m e 

that it can be necessarily implied in the Act that, where a III.III.IL- I 

of the licensed premises is proceeded against for an olfeiice for which 

the licence is liable to forfeiture, it. is the intention of the Act that 

he should stand in the situation of a representative party for the 

company and that his conviction would bind the companv as if it 

had been summoned to appear; or that, although the conviction 

may entail penal consequences to the company, it should not 1»- a 

conviction of the manager only but should ipsofacto be a conviction 

of the company as well as of the manager. Sweeping as are the 

provisions of sec. 22 of the Acts Interpretation .let 1916-1936, I 

cannot even with their aid gather the intention from the Act that 

the conviction of the manager should be regarded as a conviction 

of the company. 

Appeal allowed with costs. Judgment of tin 

Full Court of the Supreme Court of Soutli 

Australm discharged and in lieu thereof 

appeal front tht special magistrate of the 

http://iii.iii.il
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Licensing Court to the Supreme Court of 

South Australia allowed. Respondent to pay 

the costs of the appeal to the Supreme Court 

of South Australia to the appellant within 

twenty-one days of the taxing master's 

certificate or allocatur. Order of the special 

magistrate of ihe Licensing Court set aside. 

Solicitors for the appellant, Kelly. Hague d Travers. 

Solicitor for the respondent, A. J. Hannan. K.C. Crown Solicitor 

for South Australia. 
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