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[HIGH COURT OF AUSTRALIA.] 

BENNETT AND OTHERS .... APPELLANTS; 
DEPENDANTS, 

AND 

MURRAY AND OTHERS .... RESPONDENTS. 
PLAINTIFFS AND DEFENDANTS, 

ON APPEAL FROM THE SUPREME COURT OF 
NEW SOUTH WALES. 

Company—Directors—Retirement — Articles of association — Test of seniority — 

Method of determining who should retire—Lot—Estoppel. 

Article 38 of the articles of association of a company provided : " At each 

annual meeting the two directors who have been longest in office shall retire, 

but shall be eligible for re-election. If more than two directors have been in 

office an equal length of time, the two to retire shall be decided by lot." Of 

the three senior directors in office at the time of the annual meeting of the 

company, one had been longer in office than the other two, who had held office 

for an equal length of time. 

Held that the object of article 38 was to secure the retirement of two directors 

annually, to use seniority as the ground of settling the order of retirement, 

and when seniority failed to do it by lot. Although the literal words of the 

article did not cover the precise case which had occurred, there was a plain 

implication that as between the two directors who had been in office an equal 

length of time only one should retire and the choice of that one should be by lot. 

The two directors w h o had been in office an equal length of time, on being 

informed that their seats would become vacant, offered themselves by circular 

and otherwise as candidates for re-election, but before the poll, though after 

the ballot-papers had been printed and posted, they disputed the view that 

they both retired and drew lots between themselves. The plaintiff was one 

of the two, and the drawing was in his favour. A poll for the election of three 

directors was held, and upon the counting of the votes thereat the plaintiff 

was not amongst the three candidates w h o secured the greatest number of 

votes. The returning officer reported the number of votes cast but did not 
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l.rrKcol to il.. I.H .ne. nd no resolution was submitted H 

.1 pawed on Ins report, but the three oandidatee irho secured the greatest 

iniiiil.er nl votes proceeded to as, and the plaintiff was excluded 

from io acting rhen were irregularitie in the conduct of the pott othei than 
In i. ipeot ol the Dumber ol director! to l>e elected. 

II,1,1 that the plaintiff'i conduct did DO* amount to •. n i and that 

In- n i not attopped from impugning the ralidity <>f the election. 

ion ..I the Supreme ' ourl oi New South Wales (Nicholat < I. in Eq.) 

i i l i i i n . - I 

\I.|.|.,\L In 111 the Supreme Courl ol New South Wales. 

\ mi wa broughl in the equitable jurisdiction oi the Supreme 

Courl "I Neu South \\ ilea by Thomas George Murray, Patrick 
Moore MacMahon, Michat I Stanislaus Veech Jame I harles Hughec 
Ormond Joseph McDermott, Matthew John O'Neill, Hew 
Christian MclntyTe and Walter Patrick McGrath, against William 
Bennett, Cyril Basil Kearney, Roberl J. Taylor, Prank EJdgar Wall. 

George Edward Bryant and the City .Mutual Life durance Society 
l,t 11 [or declarations: (a) that the plaintiff McDermott wasadirectoi 

oi the societj . (6) that the ballot conducted prior to the annual 
meeting ol the society mi Huh April 1940 was abortive and void 

and that there was no valid election ol directors in pursuance thereof; 
and (c) that tin- defendants Bennett, Kearney and Taylor were Dot 

directors oi I be society. 
The COUrt was asked In lesl la ill (l) the deleiula lit - I'.eini. 

Kearney and Taylor Erom acting in the affairs and business oi the 

Bociety as directors, and (ii) the defendants Bryant, Wall. Bennett, 
Kearney and Taylor Erom preventing the plaintiff McDermott from 
acting as a director of the society and from having access to the 
hunks of the BO( id v access to which a director is liy law entitled to 

have, and from going into and using the directors* room at the head 

office of the society. 
Tin- court was nsked to direct that the defendants Bryant and 

Wall jniti with the pla int ill .Mel 'erniot t m calling a inc. tine 0f rnem-

bers of the BOI iety for the purpose ol choosing two further directors 
oi the society, or. alternatively, the court itself (till a meeting of the 

members for that purpose. 
Tin- plaintiffs .sued on behalf of themselves and all other members 

oi the societ) who did uol vote at the ballot mentioned above in 
favour of the defendants Bennett, Kearney and Taylor. 

The print ipal point at issue involved the proper construction of 

article 38oi the society's articles of association. Article *3S provided. 

SO tar as material, as follows : " At each annual meeting the t w o 
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H. c. OF A. directors w ho have been longest in office shall retire, but shall he 

1940. eligible for re-election. If more than two directors have been in 

B E N N T °ffice a n eotual length of time, the two to retire shall be decided by 
™ T J lot." 

M U R R A Y . ^ e (Jirect0rs in office at the close of the year 1939 were the 

defendants Bryant, Wall and Bennett and the plaintiffs O'Neill and 

McDermott. Bryant was the chairman, and Bennett was the 

managing director of the society. Bennett had been longest in 

office. O'Neill and McDermott had been in office an equal length 

of time and, with the exception of Bennett, had been in office longer 

than any other director. At a meeting of the board of directors 

held on 7th February 1940, O'Neill said that Bennett and either 

McDermott or he, O'Neill, would retire in accordance with the pro­

visions of article 38. McDermott and O'Neill drew lots for the purpose 

of determining which of them should retire at the annual meeting. 

The result of the draw was that O'Neill should retire with Bennett. 

Bennett, however, said that he had counsel's opinion, which he 

produced, that, in the circumstances, all three should retire, where­

upon the board resolved that the annual meeting be held on 10th 

April 1940, to receive the annual report and balance-sheet and to 

elect three directors in the place of Bennett, McDermott and O'Neill, 

who would retire but were eligible for re-election. The notice con­

vening the annual meeting contained these notifications. It was 

also notified that nominations for the positions had also been received 

from Kearney and Taylor. The annual report also set forth that 

Bennett, McDermott and O'Neill " retired in accordance with the 

articles of association . . . all of w h o m are eligible for re-elec­

tion, and offer themselves accordingly." All the candidates for the 

office of director had given due notice of their candidature. As soon 

as the board received the nominations of Kearney and Taylor, 

Bryant was appointed presiding officer to conduct the ballot. A 
form of ballot-paper was approved by the board and ballot-papers 

were forwarded, about 18th March 1940, to policy holders of the 

society. 
There was not any book or books kept by the society which was or 

purported to be a register of members ; what were kept were policy 

register cards or books. According to the general accountant it was 

" almost impossible," with this system, " within the time available, 

to investigate and ensure that the rightful owner of each pohcy was 
posted a ballot-paper." The procedure adopted in connection with 

the ballot was as follows :—In N e w South Wales, envelopes were 

prepared from the card index, by means of an addressograph machine. 

O n these envelopes were placed particulars as to the name and address 
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oi each pohcy holder and the sum assured. The number ol 
tn which each policy holder was entitled was calculated and marked 

in pencil "ii the ballot paper. V- to other States, 'he branches there 
prepared envelopes showing thereon particulars ol the names 

and addresses oi policy bolders, and the sum assured, which was 

"marked in pencil inconspicuously, generally on the lower left-hand 
comer.'' Officers at the head office thu- calculated the number ol 
votes each police holder would lie entitled to according to the 

articli ol a ociation and marked it in pencil on the ballot-papei 

Instead of sending their ballot paper- to the head office very great 
numbers nl members sent them to branch offices. There, apparently, 
they were opened and sent in bundles to the head office. Not a few 
ballot papers showed a Itera t Ions or delacetiient ol the figure* III the 

du ner indicating tin- number of votes. In sending out the envelopes 
many mistakes were made as to the person entitled to vote particit 
lall\ III the ease ol assignees whose a BSig II Incut B wen- |),,| absolute. 

Ii mas, however, denied that the errors were sufficient in numbei 
in affect the result of the poll. 

On imli April 1940 the board met before the time appointed for 
the annual meeting and Bryant submitted to it a report to the effect 
ihat the form of the ballot papers did not give effet I to the artit lei 
and thai he was satisfied thai w hat was done did not afford sufficient 

safeguards to take a ballot ; that, having conferred with counsel, 
In- hek 11 lie \ low thai only two directors should retire, and accordingly 
that tin- poll was on the wrong liasis and informal, abortive ami 

void, and that, therefore, he had refrained item Mr«.miT.mg the 
ballot papers but had preserved them intact and carefully Sealed up 

the boxes containing the ballot papers so as to have them safely and 
Securely under control. The hoard, by a majority, adopted the 
reporl and declared the ballot abortive. At the annual general 
meeting, which was held immediately afterwards, a resolution was 

carried that the meeting be adjourned to loth April and that the 

jiicsiiliiie officer, Bryant, be requested to count the ballot-paper- in 
US custody and to report the result of such ballot to the adjourned 
meeting. Bryant presented a report to the directors which was 
wad at the adjourned meeting. It was expressed thus: ** I have 

to report that following upon the resolution passed at the aimual 

BMeting . . . but without departing from the view as to the 

ballol being abortive already expressed by me. I have examined the 
ballet papers, and these papers, omitting the informal ones, show 

that votes were recorded as mentioned in the schedule hereunder." 

•he schedule showed that, of the five candidates, the number of 

votes credited to each of the other three was considerably in-eater 
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than either those credited to O'Neill or those to McDermott. No 

resolution was submitted or passed upon this report. Thereafter 

Bennett, Kearney and Taylor, together with Bryant and Wall, 

acted as directors of the society and McDermott was excluded from 

meetings of the directors. 

Nicholas C.J. in Eq. overruled a demurrer made on behalf of the 

defendants Bennett, Kearney, Taylor and the society as to the right 

of members of the society to sue although the society was not a plain­

tiff, and held that upon a practical interpretation of article 38 the 

number of directors to retire in each year was two and that when two 

were of equal seniority the one to retire should be decided by lot. His 

Honour made a decree declaring McDermott to be a director of the 
society ; that the ballot was abortive and void ; and that the defen­

dants Bennett, Kearney and Taylor were not directors of the society, 

and he granted the appropriate consequential relief by way of 

injunction. 

From that decision Bennett, Kearney and Taylor appealed to 

the High Court, the respondents to the appeal being all the other 

parties to the suit. 
Other relevant articles of association and material facts are set 

forth in the judgments hereunder. 

Maughan K.C. (with him Harper), for the appellants. The pro­

vision in article 38 for determining by lot who of the directors shall 
retire applies only when two directors of " more than two directors 

who have been in office an equal length of time " are to retire. That 
provision does not apply to the facts of this case. The articles, 

which must be regarded as a contract, do not provide for the position 

which has arisen. There is not any right at common law to decide 

anything by lot, either common-law rights, statutory rights, or con­

tractual rights. In the circumstances each of the twTo directors who 

have been in office an equal length of time should retire because it 

cannot be predicated of either of them that he has been " longest 
in office." The article does not limit the number of retiring directors 

to two. Where, as here, parties have entered into a contract provid­

ing for a particular event the court is not at liberty to insert in the 

contract a provision providing for a somewhat similar event which 

had not been provided for by the parties. The court will refuse to 

provide a casus omissus (In re David Moseley & Sons Ltd. (1) ). Ihe 

respondent McDermott correctly retired as a matter of law according 

to the provisions of the articles. Even if as a matter of construction 

he was not obliged to retire, he did retire and thereby resigned and 

H. C. OF A. 
1940. 

BEXNETT 

v. 
MUERAY. 

(1) (1939) Ch. 719. 
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mbmitted bimseli to election lb it bound by in- action- and 

having BO committed bimseli ble later to deny that he had 

retired. The ballot *vas properly held. Th irticles d o not require 
that mccessful candidates -hall be declared elected. The presiding 
office] - reporl complied with the requh of article 24. The 

opinion expressed by bun at to the ballot being abortive did not 

ut the report being a report of the result ol the poll, lb 
imt empowered toe pn an opinion upon tic matter: his powers 

are limited to deciding tin- Eormalitj oi informality ol individual 
I,allot paper Ii v..i beyond In jurisdiction to refust to count the 

irotes or to express an opinion that tic- ballot was abortive. The 

powers of a chairman or presiding office] in r< sped of an election 
are discussed in Palmer's Company PrecedenU loth ed. (1938) I'art 
I pp. 651, 662. A n implied provision ihould not be read into the 

articles (In n Suit ami Cardiff Corporation (I) ). 
Mason K.C. (with him C M < Ollins), Id' tin- plaintiff respondent-

The ballot papers were issued without the aulhoriM of the Dl 

oi directors or of tin- presiding officer. The m a n irregularitiee 

particularlj in the matter of indicating the number ol votes avail­
able io lie- voter, justified the decision of tin- presiding officer that 
Hi. proper steps had noi been token lo give effecl n, article 27 and 

ihai therefore the election was abortive. It was within bis juris 
di. in io (hi ide. His decision was based on the informalit 

otherwise of the ballot papers. H o w candidates foi election are to 

In- elected can be determined onl) at ili«- annual mi itin lie 
ballot papers were issued long before tie- annual meeting Itht 
n was onlv at such meeting that the question "I lew candidates 
irere to be elei tt d could be determined. The ballot should ao1 have 
ln-eii closed before tin- annual meeting. In the circumstan ee the 

respondent McDermott did noi resign bis office. H e is noi estopped 
by his actions because all interested persons were cognisant ol them 
and the reasons i hen-tor. The ballot w as abort IN 6OH several grounds. 

The word "two"' in article 88 means " t w o " : it doc- not m e a n 

more than two," nor does if mean " less than two." The dominant 
feature in the article is that ii is obligatory and compulsory that 
two directors should retire at tin-annual meeting. The intention is 

that those two shall be the longest in office and that in order to 
reduce the number of retiring directors to two lots should be drawn. 

' hi its proper construction article 38 doc- not present anv ambiguity, 
hut. il u does, the ambiguity should be resolved by applying the 

reasoning ol Simonds J. in In re David Moseley d Sons Ltd. (2), with 
the result that the provision for a decision bv lot being inapplicable 

(1) (1918) 2 K.R l tii. at p. his. (2) (1939) ch. 719. 
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1940. 
there should only be a ballot in respect of one vacancy. The companv 

in general meeting has no power to fill the vacancies ; therefore the 

B E N N E T T decision in Foss v. Harbottle (1) does not apply : the only way in 
which these vacancies can be filled is by a ballot of members. V. 

MUKEAY. 

Teece K.C. (with him Walsh), for the respondent Bryant. The 

rule is that the court will not interfere if the matters complained of 

are such as can be corrected by the company as matters of " internal 

management " : in all other cases the court will interfere (Bagshaw 

v. Eastern Union Railway Co. (2) ; Baillie v. Oriental Telephone 

and Electric Co. Ltd. (3) ; Burland v. Earle (4) ; Mozley v. Alston, 

(5) ). The correct definition of internal management is stated in 

Gore-Browne's Handbook on Joint Stock Companies, 39th ed. (1936), 

p. 381. Provisions in articles of association as to the election, 

retirement and removal of directors are matters of contract, so that 

if they are not followed any shareholder has the right to apply to the 

court to vindicate his contractual right (Australian Coal and Shale 
Employees' Federation v. Smith (6) ; Imperial Hydropathic Hotel Co. 

Blackpool v. Hampson (7))—See also Davis v. Commercial Publishinij 

Co. qf Sydney Ltd. (8). If it cannot be predicated of two directors 

that they are the two directors " longest in office ", then neither of 

them should retire (In re David Moseley & Sons Ltd. (9) ). As the 

conditions which must exist in order to compel the retirement of 

the directors have not occurred none of the directors was compelled 

to retire at the annual meeting. The rule as to whether irregularities 

which occur in an election are such as to ma k e void the election is 

stated in Woodward v. Sarsons (10) and was applied in In re Barnes 

Corporation ; Ex parte Hutter (11). The irregularities disclosed in 

this case bring the matter within the fourth proposition stated by 

Isaacs J. in Bridge v. Bowen (12): See also Liston v. Davies (13). A 

me m b e r of a company incorporated under the Companies Act means 
a person entered on the register of members (Pender v. Lushiiiyton 

(14) ). The definition of a register and the provision as to what it 

should contain appear in sees. 78, 79 and 86 of the Companies Act 

1936 (N.S.W.). The provisions of that Act apply to this company. 

(1) (1843) 2 Ha. 461 [67 E.R, 189]. (9) (1939) Ch. 719. 
(2) (1849) 7 Ha. 114 [68 E.R. 46]. (10) (187.5) L.R. 10 CP. 733, at p. 743. 
(3) (1915) 1 Ch. 503, at p. 518. ' (11) (1933) 1 K.B. 668, at pp. 680,683. 
(4) (1902) A.C. 83. (12) (1916) 21 C.L.R. 582, at pp. 623, 
(5) (1847) 1 Ph. 790 [41 E.R. 833]. 624. 
(6) (1937) 38 S.R. (N.S.W.) 48 ; 55 (13) (1937) 57 C.L.R, 424, at pp. 445, 

W.N. (N.S.W.) 19. 446. 
(7) (1882) 23 Ch. D. 1. (14) (1877) 6 Ch. I). 70, at pp. 76-78 
(8) (1901) 1 S.R (N.S.W.) (Eq.) 37 ; 

18 W.N. (N.S.W.) 104. 
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Tin- decision oi the presiding officer on the matter oi irregularities i- H- ' • 0> A-
dual and ihould be regarded as concluding the matter 

Knight, for the respondents Wall and the City Mutual Life Assur­
ance Society Ltd., submitted to any order the court deemed fit to M U R R A Y . 

make. 

Maughan K.C, in reply. Tin- correcl procedure in the order of 

events relating to the election was adopted, The fact that vo 

for the filling Of vacancies on the board ol director- must be taken 

at tin- annual meeting shows conclusively that the necessary pre-

Inilinarv matters, e.c.. preparation of the ballot paper, musl be 

attended to prior to the annual meeting, Even if tin- election wet* 
void a shareholder would not have tin- ri<_dit to the assistance of the 

courl unless the mailer had first been reviewed by th.. company as 

a brum. The rules of the court preclude all individual shareholder 

limn complaining of any of the things which are oi the character 

mentioned in the statement of claim and proved or partially proved. 

Tin- only cases in which an individual shareholder has been entitled 

in bring a suit is where there has been a wrong done to him personally ; 

typical of such cases are Australian Coal und shale Employees 

Federation v. Smith (I), Davis v. < 'ommereial Publishing ( o. ofSydn* y 

flil. (2), and Pender v. Luslnm/lnn ('•',). Kxcept when- a wrong \i.\-

been done to himself a shareholder cannot institute proceedings in 

reaped of a matter done in the managemenl of a company unless the 

matter complained of is either ultra vires of the company or fraudu­

lent (MacDougaU \. Gardiner (•() ; ('otter v. Xational Union of Seam* n 

(•>) ). Huiluml x. Farlc (ii). Baillic \. Oriental Telephon* ami Electric 

Co. Lid. (7), Kaye v. Croydon Tramways Co. (8) and Bulfin \. lit Inn 

Jnlds Ltd. (!t) arc cases of fraud. In Cousins v. International Bncl, 

Co. Lid. (iii). CouUon v. Austin Motor Co. Lid. (ID and Henderson 

\. Bank of Australasia (12) the shareholder's personal rights were 

involved. The question of jurisdiction was not raised m Munster 

v. Ciiinnuil Co. (Hi). Young v. South African and Australian Frplneu 

(ton and Development Syndicate (14) or NeuschUd v. British 

Equitorial Oil Co. Lid. (15). The two cases last mentioned are 

obviously cases broughl in a friendly wav to have a particular matter 

I) (1917) 38 s.i;. (N.S.W.) is ; 66 (8) (1898) I Ch. 36a 
W.N. (N.s.w.) 19. (9) (1987) 38 s.i;. (N.S.W.) 123; oo 

(*) (1901) I S.R, (N.s.W.i (Eq.) 37; W.N. (N.S.W.) 136. 
18 W.N. (N.s.W.) 104. (in) (1931) 2 Ch. 90, 

(S) (1877) ii Ch. D. 70. (11) (1927) 43 T.L.R. 493. 
1876) 1 Ch. D, 13. (12) (1890) 16 Ch. D. 330. 
1929) 2Ch. 58 (13) (1882) 21 Ch. D. 183. 

(•) (1902) Ac. 83. (14) (1896) -' Ch, 268. 
<") (1916) I Ch.603. (15) (1925) Ch. 346. 

file:///i./
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decided. Statements which appear in Australian Coal and Shale 

Employees' Federation v. Smith (1) are obiter dicta and are contrary 

to the decision in MacDougall v. Gardiner (2). Other statements 

made in that case (3) also are obiter dicta and cannot be reconciled 

with Cotter v. National Union of Seamen (4). The question 

whether there is a register within the meaning of the Companies Ad 

is not the test here. All the matters complained of in respect of 

the election are matters of internal management which have been 

or are capable of being dealt with by the company, and, therefore. 
do not come within the jurisdiction of this court (Bowen v. Hinch-

cliffe (5) ). Even assuming that the matters complained of were 
irregularities, the election was not deprived of its character of a 

real election, nor would the ultimate result be affected. 

Cur. adv. vuli. 

Nov. 25. The following written judgments were delivered :— 

R I C H A.C.J. The judgment of Nicholas OJ. in Eq. from which 

this appeal comes to us was in the first instance given on a demurrer 

ore tenus to the jurisdiction of the court to entertain the suit. The 

demurrer was founded on the " cardinal principles laid down in the 

well-known cases of Foss v. Harbottle (6) and Mozley v. Alston (1) 

and in numerous later cases which it is unnecessary to cite" 

(Dominion Cotton Mills Co. Ltd. v. Amyot (8) ). One of the plain­

tiffs, however, McDermott. bases bis interest in the relief claimed 

not on the fact that be is a member in the company simply but on 

the claim that he lawfully holds the office of a director and that 

from the exercise of that office he has been excluded. If this claim 

is well founded the demurrer cannot be sustained. I shall go at once 
to the question whether McDermott is a director. That question 

necessarily involves a determination of the question who constitutes 

the present board and the question whether a poll taken for the 

purposes of a meeting of the company held on 10th April 1940 
resulted in the valid election of the three defendants appellants. 

The question in the first instance depends on what number of directors 

were required by the articles of association to retire as on that 
occasion. The poll was conducted on the footing that three vacancies 

on the board had occurred. Nicholas C.J. in Eq. has decided that 

(1929)2 Ch. 58. 
(1924) 24 S.R. (N.S.W.) 262 ; 41 
W.N. (N.S.W.) 32. 
(1843) 2 Ha. 461 [67 E.R. 189]. 
(1847) 1 Ph. 790 [41 E.R. 833]-
(1912) A.C. 546, atp. 552. 

(1) (1937) 38 S.R. (N.S W.), at p. 56 ; 
55 W.N. (N.S.W.), at p. 22. 

(2) (1875) 1 Ch. I). 13. 
(3) (1937) 38 S.R. (N.S.W.), at pp. 

57, 58 ; 55 W.N. (N.S.W.), at pp. 
22, 23. 

(4) 
(5) 

(6) 
(7) 
(8) 



ii4< L.R.] "I A U 8 T R A L I A . 

upon the true construction ol the article-, two director- onlv retired 

and a- there were onlv two vacancies to be filled the poll was abortive. 
/''hen- are oiler reason advanced lor Baying that the election of 

directore miscarried, but these only arise il the first objection fails. 
In m \ opinion the decision ol the learned judg ight. It n 

mi the interpretation w h u h he placed on article 38. That artii 

follow "Al '-.mli annual meeting the two directors who I 
I a longest in office -hall retire, bul shall be eligible for re-election. 
II more than two directors have been ii) office an equal length ol 

time, the two to retire shall be decided by lot. Candidates for the 

position ol director musl give not less than bhirtj five dec-" notice 
cne- nl candid..imv to !.-• lodged al the head offii e Lrti le 39 

provides that : " In the even! ol there being more candidate-, than 

the number ol vacancies to be filled a ballot oi members -h-dl be 
taken in manner hereinbefore provided. 

Tin- three senior directors at the time ol the meeting were [Bennett, 
McDermott and O'Neill. Of these Bennetl had been longer in office 
ilian the oiher two. lint they had held office for .m equal length ol 
time. Thus there were not two persons who could be described as 

"the tWO directors w h o have been longSSi m office." \"i wa- it 

possible to say with literal correctness thai " more than two directors 
had been m office an equal length of time." A- the exacl words ol 

article 38 were not precisely satisfied, a question was raised at the board 
how many and which directors ought to retire. \ similar situation 
had occurred once before, and then counsel's opinion had been taken 
ami acted upon. The opinion was that the paramount intention oi 
article :i.S was thai I w o direct ors should retireand lhal I he -ubsidiarv 

inieiition disclosed l>\ its language was thai where the candidates 
were equally qualified their fate should be decided by lot. This 

advice appears to have been Eorgotten, Bennett armed himself 
against the meeting of ihe board with another counsel's opinion. 

The opinion obtained by Bennetl was that the paramount intention 
of the article lay not in tin- number to retire but in the time directors 

had been in office, with the consequence that the two who had been 

in office .in equal length of time must retire in addition to Bennett, 
who had been in office longest of all. This new- wa- broken to the 
board on 7th February 1940, all five directors being present. A 
resolution was passed which, so tar us material, was expressed as 

follows: "'It was resolved: A. That the annual general meeting 
el tin- Society be held at the head office ai :*> p.m. on Wednesday, 
10th April 1940, to—(1) receive and consider the annual report and 

balance sheet for the year 1939 : (2) elect three directors in the 
place of W . Bennetl Esq., 0. J. McDermott Esq., and M. .1. O'Neill 
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Esq., who will retire and are eligible for re-election." McDermott 

seems to have raised no effectual objection to the course stated in 

the resolution and ballot-papers were prepared and circulated in 

accordance therewith, McDermott's name appearing anion}; the 

candidates for re-election. I a m clearly of opinion that not more 

than two directors retired under article 38. The article does not in 

point of expression fit the exact case which has occurred; but it 

cannot be construed as calling upon more than two directors to 

retire. It was suggested by Mr. Teece that as article 38 did not 

literally cover the case, no directors retired. This pursuit of literalness 

appeals to m e as little as the reading by which " two " is made to 

mean " three." But the two interpretations side by side show the 

courses between which one must steer. It seems to m e to be clear 

that the object of the article was to secure the retirement of two 

directors annually, to use seniority as the ground of settling the 

order of retirement, and when seniority failed to do it by lot. Unfor­

tunately, in referring to the contingency of seniority failing, the 

article uses words which do not cover all the combinations of circum­

stances in which that contingency m a y happen. But I think the 

implication is plainly there and by necessary intendment the article 

provides " the lot " as the solution. Before the actual day of the 
meeting McDermott did raise the objection that two only should 

retire and on the eve of the meeting be and O'Neill drew lots, O'Neill 

losing. The presiding officer at the poll refused to count the ballot-

papers on this and other grounds, but the meeting directed him to 

do so. H e certified the result of the count without relinquishing 

bis objection but did not declare the result of the poll in the sense 
of stating w h o was elected. As the poll was taken upon a wrong 

basis prima facie it was ineffectual. 
It was said, however, that McDermott's conduct amounted to a 

resignation on his part and that independently of article 38 his office 

became vacant. Even if this were so it seems doubtful whether two 

vacancies would occur. O'Neill might well say that as by that means 

there were two vacancies he did not retire and O'Neill is a plaintiff. 

But McDermott bad no intention of resigning. H e was told that he 

retired and he failed to show resistance at the earliest opportunity; 

that is all. His nomination for re-election does not mean that he 

intended to resign ; it means that he wanted to remain a director. If 

the poll had been in all other respects regular and effective something, 

perhaps, might be said for treating McDermott as disabled, either on 

the ground of estoppel at c o m m o n law or of acquiescence in equity. 

from obtaining relief on the footing that the poll was invalid. But 
.after all McDermott did object before it was altogether too late, the 
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.,,., -iiling officer di<l not treat the poll as effective and, apart from the H- (•• 0F A 

number of vaca ncies, he had solid grounds for the view that the system J^; 
nf balloting was unsafe, and inadequate. B E N M T T T 

|ut11 the other objections I shall not enter, beyond saying 
that before next a poll is taken it would be well for the com­
panv to compile a proper register of members lulfdling all the H"u *' ' 
|,.g;il requirements, to ascertain with precision what assignees 
ul policies an- entitled to vote, and to adopt some other method 
of discovering bow m a n y votes a member possesses rather than 
pencil numbering in a corner of the ballot-paper sent out 
capable of alteration defacement or destruction. Although it is no 
pni nl m v province to look into the future it m a y not be a r a h 
prophecy if I say that the best hope of ending the present discord 
ami irregularity of procedure in the company's control, lies in adopt­
ing a well drawn set of modern articles of association. 
In inv opinion the appeal should be dismissed. 

Si \I:M: .). Appeal from a decree of the Supreme Court of New 
Si mill Wales in Equity dated 26th .In i H- 1940 whereby it tvas declared 
dint proceedings of (he City Mutual Life Assurance Society in April 
ill 1940 purporting to be an election of directors of the society were 
shortive : that the appellants were not directors of the societv. and 
dial tin- respondent McDermott was a director of the society, 
The society was incorporated in New Smith Wale- in 1878 as a 

company limited by guarantee. Tin- articles of association of tie 
m ut \ provided : Article 9: "After the. close of each year, a general 
meeting of the societv shall be held at such time and place as the 
board may determine ami shall be known as the annual meeting 
\iiiil,. ;;s ; — " A t each annual meeting the two directors who have 
been longest in office shall retire, but shall be eligible lot- re-election. 
K more than two directors have been in office an equal length of 
time, the two to retire shall be decided by lot. Candidates for the 
potation of director must give nol less than thirty-five days' notice in 
writing of candidature to be lodged at tin- bead office." Article 
"In the event of there being more candidates than the number of 
vacancies to be Idled a ballot of the members shall be taken in manner 
hereinbefore provided." 

T the close of the year 19S9 the directors of the society deb 
mined that the annual meeting of the society (the sixty-first) should 
'"' held on 10th April 1940. The directors of the society prior to 
die annual meeting were the chairman Bryant. Wall, the respondents 
O'Neill and McDermott, and Bennett tfie appellant. Bennett had 
''''•'ii longest in office : O'Neill and McDermott had been in office an 
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equal length of time and. with the exception of Bennett, had been 

longer in office than any other director. O'Neill at a board meeting 

said that Bennett and either McDermott or he (O'Neill) would retire in 

accordance with article 38. It appears in evidence that McDermott 

and O'Neill drew lots for the purpose of determining which of them 

should retire at the annual meeting. The result of the draw was 

that O'Neill should retire with Bennett. Bennett, however, said 
that he had counsel's opinion, which he produced, that all three 

should retire. Whereupon the board resolved that the annual 

meeting be held on 10th April 1940 to receive the annual report and 

balance-sheet and to elect three directors in the place of Bennett, 

McDermott and O'Neill, who would retire but were eligible for 
re-election. 

The notice convening the annual meeting notified the day of the 

meeting, that it was to receive and consider the annual report and 

balance-sheet, and to elect three directors in the place of Bennett, 

McDermott and O'Neill, who would retire but were eligible for 

re-election. It was also notified that nominations for the position 

had also been received from the appellants Kearney and Taylor. 

The annual report also set forth that Bennett, McDermott and 

O'Neill retired in accordance with the articles of association but 

were eligible for re-election. All the candidates for the position of 

director had given due notice of their candidature. But the learned 

trial judge found that McDermott did not resign his office : he retired 

or intended to retire, as the annual report stated, in accordance with 

the articles of association. So soon as the board received the nomina­

tions of Kearney and Taylor, the chairman (Bryant) was appointed 
presiding officer to conduct the ballot. A form of ballot-paper was 

approved by the board, and ballot-papers were forwarded, about 

18th March 1940, to policy holders of the society. The facts in 
connection with the ascertainment of policy holders and the forward­

ing of ballot-papers to them will be dealt with later. At present all 

that need be said is that the presiding officer did not consider the 

method satisfactory. Shortly after the appointment of the presiding 

officer, the board resolved that counsel be asked to advise whether 

"*' in the circumstances should both Messrs. McDermott and O'Neill 

(as well as Bennett) have retired, or only one of the former two have 
retired, such retiring director being determined by lot under article 

38." 
A board meeting was held on 10th April, when the chairman of 

the board submitted the following report:—" As presiding officer 

appointed by the board on 5th March ult. to conduct a ballot for 

the election of three directors in place of Messrs. Bennett, McDermott 
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ami O'Neill, I have to report as follow- : 1. That the ballot-papers 
prepared m a certain form which made no provision for _'i\in.cr 

effect to article 27 and although officer- of the society in sending out 

the ballot papers endeavoured to meet the position, I a m sati 
that what, has been done does not afford Sufficient -a feguards lor the 

taking of a ballot o as to give effecl to tin- article. 2. Since I 

appointed presiding officer tic- wciety has taken'" the opinion of 

counsel " -A copy ol such opinion has been supplied to each director. 
I have also had the benefit of ii conference with the same counsel 

mil having carefully considered the said opinion and h;ivim_r read 
and re read article 38 I bold the view that under article 38 only two 

directors should retire at the forthcoming annual meeting ind there-
luir there will be only two vacancies to be filled. Consequently I 

.mi of opinion that tic- poll for 'be election ol directors has been 
conducted upon a wrong assumption ami ih.it for this reason the 

ballot is informal and abortive and void. 3, I have accordingly 
refrained from examining the ballot papers but have preserved 
ijiiin intact and carefully scaled up tin- boxes containing such b 

papers so as to base (hem safely and securer) under control.' The 
hoard adopted tin- reporl of tin- presiding officer m d declared the 

ballot abortive. 
The annual meeting was held on LOth April 1940 and at this 

meeting a resolution was earned that ihe meeting be adjourne* 

lath April and that the presiding officer (Bryant) be requested tn 
count tin- ballot papers now m Ins custody in connection with the 
election of the directors and reporl the result ni such ballot to the 

adjourned meeting. At tin- adjourned meeting the presiding 
officer's report, addressed to the directors, was read as follow 
"I have to report lhal following upon the resolution passed it the 

annual meeting last Wednesday, but without departing from the 
wen as to the ballot being abortive already expressed by me. I have 

examined the ballot papers, and these paper-, omitting informal 

Ones, show that votes were recorded as mentioned in the second 

column of the schedule hereunder for the gentlemen whose names 
appear in the first column thereof. 

Schedule. 
Name. Number ol \ 

McDermott 33,650 
O'Neill 32,437 

Bennetl 44.. 
Kearney . . . . . . 41 :l*u 

Taylor 12,687." 

II. ('. OF A. 

1940. 

BF.N^ETT 
I . 

McRRAY. 

»<> J. 
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N o resolution was submitted or passed upon this report. Thereafter 

Bennett, Kearney and Taylor acted as directors of the society and 
McDermott was excluded from meetings of the directors. 

Nicholas J., who tried the suit, was of opinion that the number 

of directors of the society who should have retired was two and not 

three and that when two were of equal seniority the one to retire 

should be decided by lot. This depends upon the construction of 

article 38. It must be conceded that the article does not explicitly 

provide for the present case. N o doubt the meaning of the article 

must be collected from its terms, understood in their plain ordinary 

and popular signification, but as was said, long ago, by Abbott C.J., 

" the meaning of particular words . . . is to be found not so 

much in a strict etymological propriety of language, nor even in 

popular use, as in the subject or occasion, on which they are used, 

and the object that is intended to be attained " (R. v. Hall (1) ). 

Plainly the object of article 38 is to secure a rotation of directors and 

that object is attained by providing that two directors shall retire 

at each annual meeting. True, the article provides that the directors 

who shall retire are the two who have been longest in office, but that 

is but a method of identifying the directors who shall retire. But 
how can they be identified if, as here, one director has been longest 

in office and two an equal length of time ? A clue is given in the 

article itself. " If more than two directors have been in office an 

equal length of time the two to retire shall be decided by lot." The 
present case is not within the precise terms of that provision, but 

it suggests that the method adopted by the society of identifying 

directors who should retire under article 38 is, in case of need, by lot. 

Indeed, that is the method which was adopted by the society on 

former occasions in like circumstances. 

But it is contended that the act of Bennett, McDermott, and 

O'Neill in nominating as candidates for the position of directors 

necessarily created three vacancies in the directorship of the society. 
Under article 38, a director m a y resign bis position or office, but there 

is an express finding in the present case that McDermott did not 
resign his office under article 26. But he treated his office or position 

as a director as vacant by reason of the provisions of article 38 and 

gave notice of his candidature for vacancies created by the article 

which were assumed to be three, though as a matter of law they 

were but two. McDermott then did not resign : he was not retired 

under article 38 : the board of directors of the society declared that 

the steps taken by the society for the election of directors were 

informal and abortive, the presiding officer, at the annual meeting, 

(1) (1822) 1 B. & C. 12.3, at p. 136 [107 E.R. 47, at p. 51]. 
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though la- counted the vote made substantially th declara­

tion and the annual meeting of the society, though it directed the 
counting ol vote-, did not proceed to anv declaration of the result 

of the poll taken pursuant to the proceedings 'hat the board of 

directors and tin- presiding officer bad declared informal and abortive. 
\iiotlicr ground was also taken in support of the decree of the 

learned judge. It is indicated in the report of the presiding officer, 

whu-li stated that sufficient safeguards for tic- taking of a ballot so 

u to give effect to article 27 had not been observed. 
Tfie Companies Ad 1936 (N.S.W.). sec. 78, pl'Cld.- iMmilar pro-

ms may be found in corresponding prior enactments) that every 

oompany .should keep in one ot more books .1 register oi its membi re 
ami enter therein particulars of the names, addresses, and occupa-
tinns of (he members and SO forth. The relevant articles of associa­

tion of the society prov ide: " 3 , Every person shall be deemed to 
have agreed lo becollle a lllelllber of the society who -Il ill (".lit I.. - t 

wilh tin- board of directors EOT a policy to be issued tn him, with the 
right ol participation in profits to In- allotted to JU< b polic***. and on 
the issue of every such policy the name iii the contracting party 

.hall be entered in the register ol members in respect "I the -one 
a. distinguished by its number, whether such contracting party 
shall have been previously registered us a member ol the society 
or not, . . . 22. Ballot papers initialled by the presiding officer, 
staling the question to In- determined shall in- -cut . . . di 

to the members of (he society . . . and must In- returned 
. . . addressed to the presiding officer. . . . 24. . . . 

The presiding officer shall have the control "i the ballot papers 

during their examination, and his decision as to the informality or 
otherwise of any such ballot paper shall be held to be final. . 27. 
Every nieiubcr shall, where a poll is taken, be entitled to vote accord­
ing tn the following scale : A me m b e r registered in respect of any 
polic*] lor an assurance or an endowment amounting to one hundn d 

pounds shall have one Vote therefor, and for every additional one 
hundred pounds secured by such policy one additional vote. A 
liieiiiber registered in respect of any policy for an annuity of five 

pounds shall have one vote therefor and for every additional five 
pounds of annuity secured by such policy one additional vote. 

Provided that" no " m e m b e r shall have more than twenty votes." 
The society has not any register of members which complies with 

the Companies Ad or its articles of association. All that is kept is 

("I a card index of policy holders in N e w South Wales with names, 

addresses and amounts of each policy : (b) a policy register in eai h 

of the other States of policy holders there and amount of each policv ; 
»01. LXIV. 26 
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[. C. or A. b ^ tjjg names and addresses of the inter-State policy holders were 

J^; not kept in Sydney though their names and addresses were kept at 

B E N N E T T ^he branch offices in the other States. N o doubt a register of 
v. members could be prepared from the material. But there is no 

URBAY* book or books kept by the society that is or purports to be a register 
starke j. 0f members ; what was kept were policy register cards or books. 

A n d it was " almost impossible," with this system, " to investigate 

and ensure that the rightful owner of each policy was posted a 
ballot-paper." 

The procedure adopted in connection with the ballot to fill the 

vacancies in the office or position of director at the annual meeting 

of 1940 was as follows :—In N e w South Wales, envelopes were pre­

pared from the card index, by means of an addressograph machine. 
O n these envelopes were placed the name and address of each policy 

holder and the sum assured. The number of votes to which each 

holder was entitled was calculated and marked in pencil, I gather, 

on the ballot-paper. As to the other States, the branches there 

also prepared envelopes with the names and addresses thereon, the 

sum assured, which was " marked in pencil inconspicuously, generally 

on the lower left-hand corner." Officers at the head office thus 

calculated the number of votes each policy holder would be entitled 
to, according to the articles of association, and marked it in pencil 

on the ballot-paper. But it is plain there was no register nor any 

record in N e w South Wales from which the accuracy of the inter-

State information could be checked or verified by the presiding 

officer or anyone else. It thus appears that ballot-papers were issued 

to policy holders whose names were not entered on any register of 

members and that no means were available to the presiding officer 

of determining the number of votes to which each member was 
entitled under the articles of association. It is not surprising in 

these circumstances that the presiding officer reported that he was 
not satisfied that sufficient safeguards had been afforded for taking 

a ballot so as to give effect to article 27. 
In m y opinion, the method adopted by the society did not comply 

with the provisions of article 27 and other articles. A register of 

members was not kept in accordance with the Companies Act or the 

articles, and the scale of voting powers prescribed by article 27 contem­

plates the registration of members in respect of their policies. The 

presiding officer and the board of directors were well warranted 

therefore in declaring that the ballot proposed to fill vacancies in 

the office or position of director for the year 1940 was abortive. 

A n d it is an additional reason for affirming the declarations of the 

learned judge that the proposed ballot and election was abortive. 
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The rule in Foss v. Ilurbollle (1) and Mozley : . Alston (2) 18, fiow-

relied upon, tn other words, thai p u m a fade the company 

alone can ue in respect of wrongs done to the company, that nothing 

connected with the internal disputes ol a company is to be made 
tl,.- subject of legal proceedings by jome one or more shareholder 

0] dareholders on behali oi bini ell and others unless there be some-

iliiiu illegal oppressive, of fraudulent, or something ultra cms the 
company. " In m y opinion." -aid MeUish I..J. in MacDougaU v. 
Gardiner (3), " il t he thing coin plained of is a thing which in substance 

ilu- majority of the company are entitled to do, or if something has 
been done invg11larlv which tin- uiajority of the company are entitled 

n, do regularly, or if something bae been done illegally which the 
majority of the company are entitled to do legally, then- can be no 

use iii having a litigation about it, the ultimate end ol w h u h is only 

thai a meeting baa to be called, and then ultimately the majoritj 
i hes." The rule as thus stated warrants the proposition, 

I think, that any member of a company can complain oi acts which 
are beyond the powers conferred on the company or its membi i 
its articles of association (Salmon v. Quin c% Aliens ltd. (4) ; Aus 

tiulmii Caul ((• Shale Employees' Federation V. Smith (5) ). 
Tin- present suit is brought by Beveral plaint ill- on behali ol them 

selves and all other members of the society who did not vote for the 
appellants, but the society itself was not a plaintiff in the suit bul 
was joined as a defendant. T h e position and right of the plaintiff 

.MrDeiiiuitt as a director of the society is denied, and the appellants 

claim that they Qave been elected as directors of the society bv tin-

majority of its memberB, although the provisions of the articles of 
association have not been complied with. The election ol Bennett, 
Kearney and Taylor as directors of the society is thus illegal, and tin-

majority of the members could not elect them legally unless and 
until the articles of association are altered. 

The appeal should be dismissed. 

I»I\ON ,1. The City Mutual Life Assurance Societv Ltd. is a 

company limited by guarantee. Membership is governed by the 
articles of association. Every person w h o obtains from the society 

i policy of insurance with a right to participate in profits is deemed 

to nave become a member, and the articles require that, on the issue 
ol the policy, his name shall be entered in the register of members. 
He may assign or transfer his policv. but, for the assignee to obtain 

(1) (1843) 2 lla. nil [67 E.R. 189], 
(*) (1847) I I'h. 790[41 l-'.K. 833} 
(3) (is:;.) t ch. i>.. at v. 25. 

(4) (1S10SI) I Ch. 311. at p. 310 : (1909) 
A i . 44L\ 

(5) (1937) 38 s.i:. (N.S.W.), at p. 57 ; 
55 W.N. (N.S.W.), at p. 23. 
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full membership with a right to vote, the assignment must be 

absolute. 

The transaction of the business of the society is placed under the 

authority of a board of directors, the number of whom, at present 

fixed at five, m a y be increased or reduced at a general meeting. 

The quorum for a meeting of the board is three. After the close of 

each year a general meeting of the society is to be held. It is called 

the annual meeting, and other meetings are special meetings. 

Directors retire in rotation, and those whose turn it is are required 

to retire " at " the annual meeting. They are eligible for re-election. 
If there are more candidates than vacancies, a ballot is taken in the 

manner prescribed by the articles which deal with polls demanded 

at meetings. Those articles do not exactly fit the case of a ballot 

for directors, which is only connected with a meeting by the fact 

that the office of the retiring directors becomes vacant " at" the 

meeting but otherwise must be taken independently of what is done 

at the meeting. W h e n a poll is demanded on some question arising 

at a meeting a time is to be set apart for the determination of the 

question, that is, an adjournment of the meeting, or another meeting, 

is fixed for the " giving " of the vote. The meeting at which a poll 

is demanded must appoint two scrutineers. The board of directors 

then appoints a " presiding officer." His duties include initialling 

ballot-papers, which must state the question to be determined and 

must be sent from the head office of the society in Sydney direct to 

the members at least twenty-one days before the day set apart for 

determining the question and must be returned to the head office 

addressed to him at least twenty-four hours before that day. The 

presiding officer is to have control of the ballot-papers during their 

examination ; his decision as to the informality or otherwise of 

any such ballot-paper is to be final ; and he is to report to the board 

of directors the result of the poll. The number of votes of any 

member depends on the amount of his policy, but the number 

of votes one member m a y have is limited to twenty. 
O n 7th February the board of directors fixed 10th April 1940 as 

the date of the next annual meeting. The five directors then were 

Bennett, w h o was also general manager of the society, McDermott. 

O'Neill, Wall, and Bryant, w h o was chairman. There was a question 

as to w h o should retire. Bennett had held his office longest, then 

came McDermott and O'Neill, who had been last elected at the 

same time and therefore had been in office for the same period. The 

article governing the matter is expressed, so far as is material, in 

the following terms : "38. At each annual meeting the two directors 

w h o have been longest in office shall retire, but shall be eligible for 
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re elect ion. 11 more than two director- have been jn office an equal H' ''• OF A-

length ol time the two to retire shall be decided by lot." [®*~ 

The difficulty fell was that no two could be said to have been Brnnnn 
I m office and then- wen- two. viz., McDermotl and O'Neill, ''. 

and not more than two. who could be said to have been in office an ' 

equal length of tune. It was not the firsl time thai such a situation oiw»*r. 
had arisen, and on an earlier occasion the bond, acting under the 
ailvn-e ill counsel, had solved it by requiring the two directors of 
equal standing to determine by lot which of them should join the 

director Ion-jest in office in making up the two to retire 

Tin. tune, however, Bennett, on bis own account, obtained an 
opinion, Counsel advised thai aa there were no two who had been 

longest in office, and not more than two w h o had been in office an 
equal length of time, all three who had held officelongesf must retire, 

In my opinion this advice was erroneous. The overriding intenl ion 
(if the article is that two directors shall retire annually. Then tin-

art ide attempts to pro** ide the means of choosing tin- two t" go out. 
Pint, it gives length of lime in office as tin- ground. Then, because 
length ol iune may not distinguish two from the resl ol the directors 
ii goes on lo provide for tin- case of its being found thai more than 
tun are of equal standing. In that case the article falls back on 

chance and directs that lots shall be drawn. If either Wall or Bryanl 
had been in office lor the same time as O'Neill ami McDermott, the 

c\ai i terms ol the article would have been satisfied; though, 
doubtless, the case f.ireseeii bv the trainer was rather lhal nl three 

directors who had held office an equal length ol time, a lining by 

rotation to be ihe mosl senior. The article is very badly drawn. 
but il plainly means to provide for the retirement of two directors 
annually by rotation and to direct the drawing of lots where the 
test of seniority proves insufficient, The failure of the draftsman to 
cover by Ins language every combination of conditions iii which the 
test nf seniority would be indecisive docs not warrant either the 

conclusion that more than two directors must retire or tin- conclusion 
that no director shall retire. it is a case in which a necessary and 
quite certain implication arises that two directors should retire and 
that as between those of eipial standing the choice should be by lot. 

However, when Bennett produced the opinion he had obtained. 
both McDermott and O'Neill bowed to the necessity it appeared to 
impose upon them of submit ting themselves for re-election. The 

directors authorized a notice of meet ing sta ting that thev and Bennett 

Would id ire but were eligible for re-election. They lodged a notice 

of candidature at the head office and availed themselves of a right, 
given by the articles to candidates, to have circulars on their behalf 



402 H I G H C O U R T [1940. 

[. C. OF A. serrf o ut t0 members. Bryant was appointed presiding officer, and 

]^^ they concurred with other candidates in a consent to his stamping 

BENNETT instead of writing his signature. On 11th March a majority of the 
v. board, consisting of Bryant, O'Neill, and McDermott, Wall and 

PBRA1' Bennett dissenting, resolved summarily to dismiss Bennett from the 
Dixon J. position of general manager. It is unnecessary to go into the 

grounds for this step. In the meantime preparations for the taking 

of the poll had gone on. Bryant did not, it appears, give directions 
as to the course to be followed. Unfortunately the society had not 

maintained a register in strict compliance with the provisions of the 

Companies Act. There was a serial register of policies kept at the 

head office in Sydney, but the records of policy holders in alphabetical 

order containing the requisite information consisted of card indexes 

kept, not all at the head or registered office in Sydney as the law 

requires for a register of members, but at the office, whether in Sydney 

or elsewhere, from which the business of the particular insurance was 

done. The various branch offices prepared envelopes bearing the 

addresses of the members on their respective card indexes and noted 

on each envelope the sum assured, so indicating the number of 
votes to which the addressee appeared entitled. These were sent in 

bundles to the head office, where what appeared to be the proper 

numbers of votes was written on the ballot-paper, which was then 

enclosed in the envelope for dispatch to the member. The number 

was written in pencil in the corner of the ballot-paper. In sending 

out the envelopes many mistakes were made as to the person entitled 

to vote, particularly in the case of assignees whose assignments were 

not absolute. But it is denied that, in the event, the errors were 

sufficient in number to affect the result of the poll. Instead of 

sending their ballot-papers to the head office very great numbers of 

members sent them to branch offices. There, apparently, they were 

opened and sent in bundles to the head office. Not a few ballot-

papers showed alterations or defacement of the figures in the corner 

indicating the number of votes. 
At a meeting of 27th March Bryant expressed concern at the 

procedure and amazement at the want of foresight and efficiency in 

the conduct of the ballot. At about this time he consulted counsel, 

under the authority of a meeting of the board at which he, O'Neill 

and McDermott were present. This resulted in their taking up the 
position that only two directors retired and that the ballot should 

have been for two, not three, vacancies. 
O n 10th April the directors met before the time appointed for the 

annual meeting and Bryant submitted to them a report to the effect 
that the form of the ballot-papers did not give effect to the articles 
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and that he was satisfied that what was done did not afford sufficient 
safeguards to take a ballot : that, having conferred with counsel, 

he held the view that only two director- thould p-tire, and that 

accordingly the poll was mi the wrong basis and informal, abortive 

and void, ami that accordingly le- had not counted flu- ballot pap. i-
Imt had sealed them up. Tin- board by a majority adopted the 
report and declared the ballot abortive. O'Neill and McDermott 
then drew l..i ami according to the. lot. it fell to O'NeUl to retire. 

The annual general meeting began immediately afterwards. Th ! 

meeting carried a resolution requesting tic- presiding officer (Bryant) 
In count Ilu- ballot papers and adjoinanng the meeting in the in 

time. Bryant, as presiding officer, then presented a reporl to the 
directors, which was read al the adjourned mee1 ing. It wasexpn 

ilm " I have to reporl thai following upon the resolution pa 
ai the annual meeting lasl Wednesday, but without departing from 
the view as to the ballot being abortive already expressed by me, 
I have examined the ballot-papers, and thee paper omitting the 

informal ones, show- thai votes wen recorded as mentioned in the 
einiiil column of the schedule hereunder for the gentlemen whose 
names appear in the firsl column thereof." The schedule showed 
that, of the five candidates, the number of cotes credited to each 
of the oilier three was considerably greater than either those 
credited to O'Neill or those to McDermott. Those three candidates 

une ol whom was Bennett, considered themselves elected and 
assumed office, \ board meeting consisting ol Bryant, Wall. 
Bennetl ami the two new directors defacto was held oil th.- same dav 

and resolutions were earned rescinding the dismissal of Bennett as 
general manager and re-appointing bim. Thereafter .Mi I teiniutt 
was excluded from meetings of directors. To establish that he was 
still a director, that the [toll was abortive and that neither Bennett 

not tin- two candidates who were acting as directors d* facto were 
duly appointed, a suit in equity was brought in the Supreme < 'ourt 

el New South Wales. The plaintiffs are .McDermott and O'Neill 
and six other members of the society, suing on behalf of themselves 
and all other members who did not vote in favour of the three now 

claiming to hold office. Tin- defendants an- the five persons acting 
as directors and the society. Nicholas ('..I. in Eq., who dealt with 
the suit, made a decree declaring McDermott to be a director and 
declaring that the ballot was abortive and \oid and granting the 

appropriate consequential relief by way of injunction. From this 
decree the present appeal is brought by Bennetl and his two colleagues 

who assumed office as directors. 

In my opinion the decree was rightly made. 
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I have already stated the interpretation which I place upon the 

article of association governing the retirement of directors, and 

from that it follows that the basis upon which the poll proceeded 

was erroneous. The articles required only two directors to retire. 

But, notwithstanding that, as I think, it was unnecessary for 

McDermott and O'Neill both to retire, questions arise as to the 

effect of their conduct in failing to controvert the contrary view, in 

giving notice of their candidature and in causing circulars on their 

behalf to be sent out and in otherwise acting as candidates who had 

retired. T w o views are suggested, either of which, it is said, precludes 

McDermott or O'Neill from contesting the validity of the poll on 
the ground that two vacancies only had occurred. 

The first is that each of them by his actions vacated his office of 

director. A n article of association provides that if a director 

resigns or, among other things, becomes unable to act, his office 

shall become vacant and the vacancy m a y be filled at an ordinary 

meeting of the board within three months. It is contended that 

what they did amounted to a resignation, and possibly to disabling 

themselves from acting, within the meaning of this article. The 

contention does not appear to m e to be well founded. Neither of 

them intended to resign or was understood by anyone as voluntarily 

renouncing his office, and neither of them in any way rendered 

himself unable to act. 

The second suggestion is that McDermott and also O'Neill are 
estopped from relying, for the purpose of invalidating the poll, upon 

the ground that two directors retired and no more. The suggestion 

was not developed but, as I understand, it depends upon the principle 

that a party w h o adopts an assumption as to a state of affairs for 

the purpose of exercising rights cannot afterwards disturb the 

assumption for the purpose of claiming inconsistent rights against 

others who have acted on the same c o m m o n basis. The principle 

is expressed in various ways : Cf. Cave v. Mills (1), per Wilde B.; 

Smith v. Baker (2), per Honyman J., cited in United Australia Ltd. 

v. Barclays Bank Ltd. (3) ; Yorkshire Insurance Co. Ltd. v. Craine 

(4), per Lord Atkinson ; Ambu Nair v. Kelu Nair (5), per Sir George 

Lowndes. I have discussed or referred to the principle on more 
than one other occasion (Grundt v. Great Boulder Pty. Gold Alines 

Ltd. (6) ; Newbon v. City Mutual Life Assurance Society Ltd. (7); 

(1) (18(52) 7 H. & N. 913, at p. 927 
[158 E.R. 740, at p. 746]. 

(2) (1873) L.R. 8 C R 350, at p. 357. 
(3) (1940) 4 All E.R. 20, at p. 47. 
(4) (1922) 2 A.C. 541, at p. 547. 

(5) (1933) L.R. 60 Tnd. App. 266, at 
p. 271. 

(6) (1937) 59 C.L.R. 641, at pp. 675-
678. 

(7) (1935) 52 C.L.R. 723, at p. 734. 
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Thompson v. Palmer (1); Richardson v. Federal ' '^nmwsiw^r of H <-*• or A. 

Taxation (2)) Sec too, West v. Commercial Banl. of Australia Ltd. 1940-

(8), It may be that McDermott, for hi the more important, 

did adopt, with the other candidates and the ,. c o m m o n 

motion that three vacancies existed and did on that assumption 

e rights, which on the footing that he was a retiring director 

the articles would confer upon him, of candidature. I doubt 

whether lie proceeded upon the assumption long enough to preclude 

bim, even if the otber elements necessary to create an estoppel 

ted, For, under the articles, his retirement would n,,t take 

plan- iiulil the annual meeting, and before tb,it tunc In- clearly 

disputed his liability to retire and contended ibat lots should be 

drawn. But what appears to m e to be fatal to the argumenl is that 

tin- |ioll was not. regular and valid in all other respects and the 

presiding officer never so treated it. In saying this I put on one 

.side the procedural ipiestion whether a shareholder m,l claiming. 

uMcDermott does, to be a director wrongfully excluded liom the 

exercise and enjoyment of Ills ollice could invoke the |un„||, ||,,n ,,| 

•i "'in i ol equity, and obtain relief on the ground that, independently 

nl tin- number of vacancies, tin- election was irregularly conducted 

m d abortive. That is a ipiestion of parties, Clearly in a suil 

(•(instituted with the society as plaintilT, a majority of shareholders 

could obtain that relief. But, considered apart Erom the constitution 
n| a -mi ami independently of the question oi the number ol 

•/acancies, the election was, m m y opinion, abortive The presiding 

officer never did depart from his opinion that the method ol taking 

the poll was defective, and, in m y judgment. Ins view was well 

bunded, The register of members relied upon was nol in accordance 
u'di law. and it m a y be that no other practical course was open to 

those conducting the poll. Hut. having regard to the return nl the 

''all"! papers lo th,- Melbourne branch ollice instead of to the Sydney 

head ollice. to the absence of anv means bv which tin- presiding 

omcer could identify the voter and check the number of votes he 

COuld exercise, to the doubts as to the correct lies-, ot the numbers 

with which the candidates were credited, to tin- errors ill relation 

tO assigned policies, and otber mistakes. I think that Bryant SS 

presiding officer rightly refused to sav who was elected and Ins mere 

Counting oi intelligible votes m compliance with the direction of 

die meeting does not amount to a return or report of the result of 
"lie poll. 

(1) (1933) 49 C.I..K. .iHT. at p. 547, 

(2) (1932) is C.L.R. 192, at pp. 205, -Mi,. 
(3) (1936)56 e.l..K. 315. 
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It follows that there was no poll or election which, but for the 

mistake in the number of vacancies, was vabd and effectual in law. 

McDermott could not be estopped from claiming the seat upon the 

board which, on the proper interpretation of the articles, he did not 

vacate, unless by doing so he would invalidate an election otherwise 
resulting in a lawful appointment of directors and in a valid recon-

stitution of the board. The drawing of lots made it clear that he, 

and not O'Neill, retained his seat. I see nothing irregular in the 

drawing of lots on the occasion when it was done, but, even if it 

were considered irregular, probably the only result would be that 
neither McDermott nor O'Neill has yet vacated office. In these 

circumstances it appears to m e that McDermott is a director and 

has a locus standi as plaintiff because he has been wrongfully excluded 

from the exercise of his office by defendants unjustifiably claiming 

to have been elected to the board. From this view it follows that 

the question becomes immaterial whether a suit could be maintained 

for relief against the poll by members of the society suing as plain­

tiffs on behalf of themselves and all other members who did not vote 

for Bennett and his two de-facto colleagues : See and compare 
Bowen v. Hinchcliffe (1) ; Australian Coal & Shale Employees' 

Federation v. Smith (2). 

For these reasons I a m of opinion that the appeal should be 
dismissed with costs. There is no reason why Bryant, though a 

submitting defendant, should not receive his costs of being repre­

sented upon the argument of the appeal. 

Appeal dismissed with costs. 

Solicitors for the appellants and for the respondents F. E. Wall 

and the City Mutual Life Assurance Society Ltd., Minter, Simpson, 

& Co. 
Sobcitors for the plaintiffs respondents, Murphy & Moloney. 

Solicitor for the respondent G. E. Bryant, T. J. Purcell. 
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